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OPINIONS 


OF 


HON. GEORGE H. WILLIAMS, OF OREGON. 


*APPOINTED DECEMBER 14, 1871. 


LEGISLATIVE ASSEMBLY OF THE DISTRICT OF COLUMBIA. 


By section 5 of the act of February 21, 1871, chap. 62, all sessions of 
the legislative assembly of the District of Columbia, called as well as 
reyular, are limited in duration to sixty days. 


DEPARTMENT OF JUSTICE, 
January 15, 1872 


Sirk: I have considered the question propounded by the 
governor of the District of Columbia in his letter to you of 
to-day, which you have been pleased to refer to me, viz, 
whether the term of any session of the legislative assembly 
of the District of Columbia, regular or called, except the 
first session, can be legally continued beyond the term of 
sixty days. 

Section 5 of the organic act, to which reference is made, 
provides, “ That no session in any one year shall exceed the 
term of sixty days, except the first session, which may con- 
tinue one hundred days.” 

The language of this provision is general, and applies to 
a called as well as a regular session. I am, thérefore, of 
the opinion that no session of the legislative assembly of 


*NOTE.—The commission of Judge Williams, as Attorney-General, is 
dated December 14, 1871. He did not qualify and enter upon the duties 
of the office, however, until January 9, 1872, up to which time his pre- 
decessor, Mr. Akerman, remained in Gites. 
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Promotions in the Quartermastor’s Department. 


the District can legally continue beyond the term of sixty 
days. 
I have the honor to be, very respectfully, your obedient 


Servant, 
GEO. H. WILLIAMS. 
The PRESIDENT. 


NoTE.—By the act of June 20, 1874, chap. 337, the law providing for a 
egislative assembly for the District of Columbia was repealed. 


PROMOTIONS IN THE QUARTERMASTER’S DEPARTMENT. 


Vacancies created in the Quartermaster’s Department by the act of Jaly 
28, 1866, chap. 299, from above the rank of assistant quartermaster to 
that of colonel, were required to be filled by promotion according to 
seniority, except in case of disability or other incompetency. _ 

. The Army Regulations of 1863, in regard to promotions in the Army, 
have, by virtue of section 37 of the said act, the force of law. 

‘The words “ all vacancies,” used therein, cannot be rightfully construed to 
apply to vacancies occurring in a particular way only, but they include 
@ vacancy that arises on the creation of a new office as well as one that 
happens by the resignation or death of an incumbent. 


DEPARTMENT OF JUSTICE, 
January 22, 1872. 

Sir: I have the honor to acknowledge the receipt of your 
letter of the 12th instant, inclosing a memorial from certain 
persons to the Senate of the United States; and I under- 
stand that you submit for my opinion the following question: 
Are vacancies in the Quartermaster’s Department, above the 
rank of assistant quartermaster to that of colonel, created 
by the act of July 28, 1866, (14 Stat., 334,) to be filled by pro- 
motion according to seniority, or at the option of the Pres- 
ident by and with the advice and consent of the Senate? 

Section 1 of the act of March 3, 1851, (9 Stat., 618,) pro- 
vides, ‘‘That all promotions in the staff department, or corps, 
shall be made as in other corps of the Army.” 

Paragraph 19 of the Army Regulations (edition of 1863) 
provides, that ‘“‘All vacancies in the established regiments 
and corps to the rank of colonel shall be filled by promotion 
according to seniority, except in case of disability or other 
incompetency.” 


TO THE SECRETARY OF WAR. 3 


Promotions in the Quartermaster’s Department. 


Section 13 of the act of July 28, 1866, above referred to, 
enacts as follows: ‘‘ That the Quartermaster’s Department of 
the Army shall hereafter consist of one Quartermaster-General, 
with the rank, pay, and emoluments of brigadier-general ; six 
assistant quartermasters-general, with the rank, pay, and 
emoluments of colonels of cavalry ; ten deputy quartermas- — 
ters-general, with the rank, pay, and emoluments of lieu- 
tenant-colonels of cavalry ; fifteen quartermasters, with the 
rank, pay, and emoluments of majors of cavalry; and forty- 
four assistant quartermasters, with the rank, pay, and emol- 
uments of captains of cavalry; and the vacancies hereby 
created in the grade of assistant quartermaster shall be 
filled by selection from among the persons who have ren- 
dered meritorious services as assistant quartermasters of 
volunteers during two years of the war,” &c. 

Section 37 of the same act provides that the existing 
regulations shall remain in force, or until Congress shall have 
acted on a report from the Secretary of War which is pro- 
vided for in said act. No action has been taken by Congress 
in reference to any such report, and therefore the regula- 
tions referred to, by virtue of said section 37, have the force 
of law. 

Putting section 1 of the act of March 3, 1851, and the 19th 
paragraph of the Army Regulations, above cited, together, 
and they declare, in effect, that ‘All vacancies in the Quarter- 
master’s Department to the rank of colonel shall be filled 
by promotion according to seniority, except in case of disa- 
bility or other incompetency.” No act of Congress can be 
found changing this regulation as to appointments. The only 
question, therefore, is as to whether or not the words “all 
vacancies” include a vacancy arising from the creation of an 
Office. 

When an act of Congress makes a new office, it is usual 
and proper to say that it is vacant, until some one enters into ~ 
the exercise of its functions. ‘All vacancies” is a very com- 
prehensive form of expression, and cannot be rightfully con- 
strued to exclude a class of vacancies occurring in a particu- 
lar way. Vacancies arise when persons holding office die or 
resign, and they also arise when new offices are created ; and 
while there is nothing in the letter, there seems to be noth- 
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Legislature of New Mexico. 


ing in the spirit of the law to make any difference in the 
mode of filling both kinds of vacancies in the same way. 

This view is fortified by the language of the 13th section 
of the act in question, which says: “And all vacancies hereby . 
created in the grade of assistant quartermaster shall be 
filled,” &c. The word “ vacancies” is evidently used here to 
indicate as well offices coming into existence with the act as 
those vacated by promotion. Express provision is made 
that the vacancies in this grade shall be filled by selection 
from the volunteer force instead cf the Regular Army; but 
the word also contains an implication that vacancies in the 
higher grades to the rank of colonel are to be filled by pro- 
motion. 

I can find no grounds in the acts of Congress or regulations 
of the Army touching this subject for holding that the word 
“all,” in the regulation referred to, means “ accidental; ” and 
I am, therefore, of the opinion that the vacancies in the Quar- 
termaster’s Department, above assistant quartermaster to the 
rank of colonel, created by said act of July 28, 1866, are to 
be filled by promotion according to seniority, and not at the 
option of the President and Senate. 

Very respectfully, your obedient servant, 


GEO. H. WILLIAMS. 
Hon. WM. W. BELKNAP, 
Secretary of War. 


LEGISLATURE OF NEW MENICO. 


Where two bodies claimed to be the house of representatives of the Terri- 
tory of New Mexico, and the secretary of the Territory desired instruc- 
tions as to which of these bodies he should pay: Advised that, in view 
of the imperfect statement of facts furnished, nothing be done which 
micht be regarded as a recognition of the legality of either of the 
bodies referred to, and that the secretary be informed that no instruc- 
tions such as he desires can be given without more complete inturma- 
tion. 

DEPARTMENT OF JUSTICE, 
January 31, 13872. 
Sir: I have the honor to acknowledge the receipt of your 
communication of the 29th instant, inclosing what purports 
to be a journal of the house of representatives of New Mex- 
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ico, with a telegram from the secretary of that Territory, 
representing that two bodies claim to be such house, and 
asking for instructions as to which he shall pay. 

Nothing appears to have occurred to raise such a question 
prior to the Sth instant. On that day the house voted that 
three of the sitting members, to wit: Juan Antonio Sanchez, 
Buenaventura Lobato, and Antonio F. Gallegos were not en- 
titled to the seats they were holding, and José Cordova, 
Mateo Romeo, and Juan B. Gonzales, contestants, were en- 
titled to such seats; and also voted that Francisco Antonio 
Montoya was entitled to a seat, for which a certifieate of elec- 
tion had been given to one Antonio de Jesus Sismeros, de- 
ceased. On Saturday the 6th, Monday the 8th, and Tues- 
day the 9th the house met and adjourned, but on the 10th, 
after some unimportant proceedings, the house divided, 
eleven members, including the speaker, withdrawing from 
the hall where the house was in session and elevea remain- 
ing. According to the so-called journal submitted to me, 
the speaker on that day, without any vote of the house, de- 
clared it adjourned until the next day, and with ten other 
members withdrew; whereupon the eleven remaining mem- 
bers proceeded to elect a speaker, sergeant-at-arms, second 
clerk, engrossing and enrolling clerks, and interpreters, after 
declaring those offices vacant, on the ground that the persons 
previously chosen thereto had left with the speaker and his 
ten associates and abandoned their duty. The speaker so 
elected forthwith issued his warrant to the new sergeant-at- 
arms for the arrest of the absent members, three of whom 
were brought in, protesting against the legality of the pro- 
ceedings,and were called upon to explain their conduct, 
pending which the oath of office was administered by the 
acting speaker to said Cordova, Romeo, Gonzales, and Mon- 
toya, and they took their seats. Then the journal for the 5th, 
6th, 8th, and 9th days of the session was read and approved. 
Nothing further appears as to the proceedings of this branch 
of the body. 

I am satisfied that the paper placed in my hands, called a 
journal, is an imperfect and one-sided statement of what 
transpired between and including the 5th and the 10th in- 
stant, and therefore it is an unsafe basis fur any opinion as 
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to the validity of the proceedings of which it professes to be 
arecord. For example: it states in one place that the ayes. 
and noes were ordered, but, instead of giving the vote or the 
names of those voting, it recites what was said and done 
when the name of one member was called; so that it is im- 
possible to tell from it how many were present and voting at 
that time. 

I have nothing before me to show which part of the house 
was recognized by the council, the co-ordinate branch of the 
legislative assembly, or by the governor or judiciary of the 
Territory. I have no information as to the proceedings of 
that part of the house which retired on the 10th instant 
with the speaker. Twenty-six members constitute the house 
of representatives, and therefore fourteen are necessary to 
constitute a quorum for the transaction of business. I think 
it quite probable that one division of the house has been act- 
ing altogether without a quorum, and that the other division 
has been acting for at least part of the time in the same 
way. 

I do not consider it advisable to make any decision which 
may be construed into a recognition of eitber branch of the 
house as a legal body under the organic act of the Territory, 
upon what appears to me to be a defective and prejudiced 
statement of five days’ proceedings of one branch. It is imh- 
possible to determine what effect the proceedings of the 
house, or either part of it, subsequent to the 10th instant,. 
(when the so-called journal closes,) had upon what transpired 
prior to and upon that day. 

I therefore respectfully suggest that the secretary of the 
Territory be advised that no instructions such as he desires can 
be given without further and fuller information as to the ac- 
tion of the two bodies claiming to be the house of represent- 
atives for the Territory. 

Very respectfully, your obedient servant, 
GEO. H. WILLIAMS. 

Hon. HAMILTON F'IsH, 

Secretary of State. 
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BONDS OF CONSULS. 


A consul’s bond, given under the 13th section of the act of August 18, 
1856, chap. 127, speaks and takes effect (not from its date, but) from the 
time of its approval by the Secretary of State. 

Accordingly, where an appointee to a consulship was commissioned on the 
18th of January, and his bond, though dated on the 13th of same month, 
was not approved by the Secretary until the 27th: Held that the bond 
was valid and sufficient under said act. 


DEPARTMENT OF JUSTICE, 
February 1, 1872. 

Sir: I have to acknowledge the receipt of your communi-’ 
cation of the 29th ultimo, inclosing the official bond of John 
Wilson as consul at Brussels, and asking whether or not it 
is of legal validity. 

It appears that Mr. Wilson was nominated for said office on 
the 12th of last December; that he was confirmed by the 
Senate on the 18th ultimo, on which date his commission 
issued ; that said bond bears date the 13th ultimo, and that 
it was approved by you, as appears from a written statement 
in the margin thereof, on the 27th ultimo. 

By the 13th section of the act of August 18, 1856, (11 Stat., 
56,) every consul is required, before he receives his commis- 
sion or enters upon the duties of his office, to give a bond to 
the United States, with such sureties as the Secretary of 
State shall approve; and according to the principles laid 
down in the case of the United States vs. L. Barclay, (19 How., 
73,) a bond given under that provision must be considered to 
speak and to take effect, not from the day of its date, but 
from the date upon which it was approved by the Secretary - 
of State. 

I am, therefore, of the opinion that the bond, if approved 
at the date indicated upon its margin, isa good and valid bond. 

Very respectfully, your obedient servant, 
GEO. H. WILLIAMS. 

Hon. HAMILTON FISH, 

Secretary of State. 
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COMPROMISE OF INTERNAL-REVENUE CASES. 


The Commissioner of Internal Revenue is not authorized by section 102 of 
the act of July 20, 1868, chap. 186, to compromise cases in which internal- 
revenue officers are charged with embezzlement under the 16th section 
of the act of August 6, 13846, chap. 90, the provisions whereof are made 
applicable to such oflicers by the internal-revenue law of June 30, 1864, 
chap. 173. 

The words ‘all cases arising under the internal-revenue laws,” in the 
former seetion, mean those cases wherein the tax-payer, and not the 
tax-collector, is the party seeking a compromise. 


DEPARTMENT OF JUSTICE, 
February 7, 1872. 

Sir: I have the honor to acknowledge the receipt of your 
communication of the 11th instant, in which you submit for 
my opinion the following question: “Is the Commissioner of 
Internal Revenue authorized, with the advice and recommen- 
dation of the other oflicers whose advice or recommendation 
is required by section 102 of the act of July 20, 1868, (15 Stat., 
166,) to compromise under that section, in case of internal-rev- 
enue officers, the offense declared to be embezzlement by sec- 
tion 16 of the act of August 6, 1846, (9 Stat., 63,) the provisions 
of which are, by section 51 of the act of June 30, 1864, (13 
Stat., 241,) made applicable to ‘all officers of internal reve- 
nue charged with the safe-keeping, transfer, or disbursement 
of the public money arising therefrom, and to all other 
persons having actual charge, custody, or control of moneys 
or accounts arising from the administration of the internal 
revenue.’” 

Section 102, above referred to, is as follows: “That in all 
cases arising under the internal-revenue laws, where, instead 
of commencing or proceeding with a case in court, it may 
appear to the Commissioner of Internal Revenue to be for the 
interest of the United States to compromise the same, he is 
empowered and authorized to make such compromise, with 
theadvice and consent of the Secretary of the Treasury; and in 
every case where a compromise is made, there shall be placed 
on file, in the office of the Commissioner, the opinion of the 
Solicitor of Internal Revenue, or officer acting as such, with 
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his reasons therefor, together with a statement of the amount 
of tax assessed, the amount of additional tax or penalty 
imposed by law, in consequence of the neglect or delinquency 
of the person against whom the tax is assessed, and the 
amount actually paid in accordance with the terms of the 
compromise; but no such compromise shall be made of any 
case after a suit or proceeding in court has been commenced, 
without the recommendation also of the Attorney-General: 
Provided, That it shall be lawful for the court, at any stage 
of such suit or criminal proceedings, to continue the same for 
good cause shown on motion of the district attorney.” 

I think a fair construction of the language of this section 
furnishes, in itself, a negative answer to your question. The 
words ‘all cases arising under the internal-revenue laws,” 
upon which stress is placed, are explained by the latter clause 
of the section. When a compromise is made, the Solicitor of 
Internal Revenue, or officer acting as such, is to place on file 
his reasons therefor, “ together with a statement of theamount 
of tax assessed, the amount of additional tax or penalty 
imposed by law in consequence of the neglect or delinquency 
of the person against whom the tax is assessed, and the 
amount actually paid in accordance with the terms of the 
compromise.” This clearly implies a compromise with the 
tax-payer, and not with the collector of taxes. 

To say nothing of the improbability that Congress would 
confer upon the Commissioner the power to compound a felony 
with his subordinates, the conclusion, as it appears to me, 
that he has no such power, is fully warranted by the explana- 
tions and limitations contained in section 102 of the act of 
July 20, 1868, which is the only pretended ground for the 
exercise of any such authority. 

Very respectfully, your obedient servant, 
GEO. H. WILLIAMS. 

Hon. GEO. 8. BOUTWELL, 

Secretary of the Treasury. 
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APPOINTMENTS IN THE MEDICAL DEPARTMENT. © 


By section 17 of the act of July 28, 1866, chap. 299, there were allowed in the 
Medical Department of the Army one chief medical purveyor and four 
assistant medical purveyors, each with the rank and pay of a lieutenant- 
colonel of cavalry; and the 6th section of the act of March 3, 1869, 
chap. 124, prohibited any new appointments or promotions in that de- 
partment until otherwise directed by law. A vacancy in the office of 
chief medical purveyor having occurred subsequent to the date of the 
last-mentioned act: Held that the provisions thereof forbid the filling 
of the vacancy by the appointment of one of the assistant medical pur- 
veyors thereto; that such an appointment would constitute a promo- 
tion, in view of the relative superiority of the position, and come within 
the statute, though it involved no increase of pay. 


DEPARTMENT OF JUSTICE, 
February 24, 1872. 

Sir: I have the honor to acknowledge the receipt of your 
communication of the 29th ultimo, of which the following is 
a copy: 

‘Section 17 of the act of July 28, 1866, (14 Stat., 334, 335,) 
provides, ‘That the Medical Department of the Army shall 
hereafter consist of (among others) * 2 * one chief 
medical purveyor and four assistant medical purveyors, with 
the rank, pay, and emoluments of lieutenant-colonels of cav- 
alry,’ &c. 

‘‘ There now exists, on account of the retirement of the offi- 
cer formerly filling it, a vacancy in the office of chief med- 
ical purveyor. 

“The 6th section of the act of March 3, 1869, (15 Stat., 
318,) provides, ‘That, until otherwise directed by law, there 
shall be no new appointments and no promotions in the 
Adjutant-General’s Department * * * and in the 
Medical Department.’ 

‘“ The operation of this section of theact of March 3, 1869, 
has been heretofore supposed by this Department to extend 
to this vacancy of chief medical purveyor, prohibiting the 
President from nominating to the Senate a person to fill 
it; but the inclosed memorandum, prepared by one of the 
assistant medical purveyors, which assumes that the Presi- 
dent has power to select any one of the assistant medical 
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purveyors, now in service, to fill this position, upon nomina- 
tion and confirmation by the Senate, has caused some doubt 
to arise as to the proper construction of the law as applying 
to the vacant office in question; and I therefore respectfully 
submit the papers herewith, with a request for an early opin- 
ion as to the construction of the law involved, and the 
power of the President to fill said office in the manner indi- 
cated.” 

To show that the construction given by your Department, 
as above indicated, to section 6 of the act of March 3, 1869, 
is erroneous, it is argued that to appoint an assistant chief 
medical purveyor is not a promotion, because thechange does 
not confer any additional Army rank or pay. 

That the office of chief medical purveyor is a higher and 
different office from that of assistant medical purveyor, is 
evident not only from the different modes in which those two 
offices are designated, but from tbe fact that an assistant can- 
not be made chief without a new commission from the Pres- 
ident, after confirmation by the Senate. When an assistant 
_is made chief medical purveyor, his Army rank or pay may 
not be affected, but it is certainly a promotion in the Medical 
Department. Heis invested with new power, and the remain- 
ing assistants become subject to his jurisdiction and authority, 
as the head of that branch of the medical service. To say 
that the chief in any Department, Bureau, or branch of the 
public service is not higher in office or position than his as- 
sistant, is almost a contradiction in terms. When one hold- 
ing a secondary or subordinate position in any Bureau of the 
Government is commissioned as chief of that Bureau, it is 
impossible to say that he is not promoted, though there may 
be nothing more substantial than new honors in his advance- 
ment. 

There is some room for arguing that the words ‘new ap- 
pointments” in said section mean appointments by which 
additions are made to the departments therein named; but 
they may also fairly be interpreted to include all appoint- 
ments. When the President, by and with the advice and 
consent of the Senate, appoints any one to fill a vacancy 
existing in the office of the chief medical purveyor, it is 
difficult to say that there is not a new appointment in the 
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Medical Department. It may be that these words were 
used with the idea of reducing expenses, with which the pro- 
motion of an assistant to the office of chief medical purveyor 
is not inconsistent; but it is unsafe to refine away the natural 
and fair import of words in a statute by reference to some 
supposed intention with which they were employed. 

I am forced, by giving to said section 6 of the act of March 
3, 1869, a fair and reasonable construction, to conclude that 
no vacancies existing at the time of the passage of said act, 
or that have since or may hereafter occur in the departments 
therein named, can be filled until it pleases Congress other- 
wise to provide. I hold, therefore, that no appointment can be 
legally made to fill the existing vacancy in the office of chief 
medical purveyor. 

Very respectfully, your obedient servant, 
GEO. H. WILLIAMS. 

Hon. WM. W. BELKNAP, 

Secretary of War. 


SAINT JAMES ROMAN CATHOLIC MISSION. 


It is within the competency of the Land Department of the Government to 
determine whether the Roman Catholic Mission of Saint James has 
_ acquired title to the land claimed by the latter at Fort Vancouver, 
Washington Territory, under the Ist section of the act of August 14, 
1842, chap. 177. 
DEPARTMENT OF JUSTICE, 


March 2, 1872. 

Sir: I herewith return the opinion of Assistant Attorney- 
General Smith upon the claim of the Roman Catholic Mission 
of Saint James for 640 acres of land at Vancouver, in Wash- 
ington Territory. 

I have not examined the questions of fact discussed and 
decided by him, and upon them, therefore, express no opinion. 
But I have examined and approve his views to the effect that 
the Land Department of the Government. has jurisdiction to 
determine whether or not the said Catholic Mission has ac- 
quired title to 640 acres, or any other quantity, of land at 
Vancouver, in Washington Territory, under and by virtue of 
section 1 of the act of August 14, 1848, entitled “An act to 
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establish the territorial government of Oregon.” What effect 
the decision is to have, if judicially questioned, the courts will 
decide for themselves. 
Very respectfully, your obedient servant, 
| GEO. H. WILLIAMS. 
Hon. COLUMBUS DELANO, 
Secretary of the Interior. 


EMPLOYMENT OF COUNSEL IN NAVAL COURTS-MARTIAL. 


The head of the Navy Department cannot, consistently with the provisions 
of section 17 of the act of June 22, 1870, chap. 150, employ an attorney 
or counselor at law to conduct proceediugs before a naval court-martial, 
Opinion of Attorney-General Akerman on same subject (13 Opin., 515) 
examined and concurred in. 


DEPARTMENT OF JUSTICE, 
March 4, 1872. 

Siz: I have the honor to acknowledge the receipt of your 
communication of the 29th ultimo, containing a copy of the 
opinion of my predecessor, of date August 25, 1871, (see 13 
Opin., 515,) to the effect that the Nuvy Department is not at 
liberty to employ an attorney or counselor at law to conduct 
the proceedings by court-martialagaiust Rear-Admirals Godon 
and Davis, as provided for in a resolution of the House of Rep- 
sentatives. I am asked to review this opinion. 

Section 17 of the act of June 22, 1870, entitled “An act to 
establish the Department of Justice,” provides as follows: 
‘That it shall not be lawful for the Secretary of either of the 
Executive Departments to employ attorneys or counsel at the 
expense of the United States, but such Departments, when in 
need of counsel or advice, shall call upon the Department of 
Justice, the officers of which shall attend tothe same; and no 
counsel or attorney fee shall hereafter be allowed to any 
person or persons, besides the respective district attorneys 
and assistant district attorneys, for services in such capacity 
to the United States or any branch or Department of the 
Government thereof.” 

My predecessor’s opinion appears to be little more than an 
amplification of the plain and comprehensive language of this 
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statute, and I discover no grounds upon which to question its 
correctness. 
Very respectfully, your obedient servant, 
GEO. H. WILLIAMS. 


Hon. GEo. M. ROBESON, 
Secretary of the Nary. 


CLOTHING FOR INVALID SOLDIERS. 


The act of March 22, 1867, chap. 4, authorizing the Secretary of War to far- 
nish each invalid soldier who is an inmate of any regularly-constituted 
soldiers’ home with one complete suit of clothing, does not extend to 
those invalid soldiers who are inmates of the Nationa] Asylum for Dis- 
abled Volunteers or its branches. 

The clothing thus authorized to be distributed is required, by the terms 
of the act, to be taken from the “stock on hand” at the time of its pas- 
sage, and the managers of any such soldiers’ home may make requisitions 
therefor as long as that particular stock lasts, but no longer. 


DEPARTMENT OF JUSTICE, 
March 14, 1872. 

Sir: Ihave tbe honor to acknowledge the receipt of your 
communication of the 20th ultimo, in which you request my 
interpretation of the following act of Congress: 

‘6 Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, That the 
Secretary of War be, and he is hereby, authorized and re- 
quired to furnish one complete suit of clothing to each invalid 
soldier who is an inmate of any regularly-constituted ‘soldiers 
home’ in the United States, out of the stock on hand in the 
Quartermaster’s Department. 

“Src. 2. And be it further enacted, That such clothing shall 
be delivered to the managers of such institutions upon their 
requisition therefor, accompanied with such certificates as 
to numbers and condition as the Secretary of War may pre- 
scribe.” Approved March 22, 1867, (15 Stat., 1.) 

On the 20th of last January, the president of the National 
Asylum for Disabled Volunteer Soldiers made a requisition 
upon the Secretary of War for an assortment of complete 
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suits of clothing, to be furnished by the Quartermaster-Gen- 
eral to the inmates of the various branches of said asylum, in 
which requisition it is stated that the asylum had already 
received from the War Department five hundred suits of such 
clothing; and the question submitted, as I understand it, is 
whether or not the War Department is bound by said act to 
comply with said requisition. 

I am met at the threshold of the inquiry by the suggestion 
that the National Asylum for Disabled Volunteer Soldiers is 
not one of the institutions described in said act as a regularly- 
constituted “soldiers’ home.” Referring to the act of March 
10, 1866, (14 Stat., 10,) by which said asylum was created, and 
to the subsequent amendments of that act, I do not find that 
said asylum and its branches are anywhere described or 
referred to as ‘soldiers’ homes ;” but in a joint resolution 
approved June 8, 1868, (15 Stat., 253,) “to supply books and 
public documents to the National Asylum,” provision is made 
for a “soldiers’ home,” as though it was not a part of the 
National Asylum. 

When the act under consideration was before Congress, it 
was stated and understood that it was to provide for cases 
where there are “asylums established by States and by the 
local communities.” (Congressional Globe, Ist session 40th 
Congress, vol. 77, pp. 199, 200.) 

Section 2 of another act of March 22, 1867, (15 Stat., 21,) 
authorizes the Secretary of War to sell to the National Asy- 
lum “such surplus clothing, quartermaster’s and medical 
stores as he may deem expedient, at first prices,” and funds 
are provided with which to make such purchases. | 

On the same day, therefore, provision was made by Con- 
gress, but in different acts, for the National Asylum for Dis- 
abled Volunteers, and for ‘soldiers’ homes.” To the former, 
clothing and stores, as aforesaid, were to be sold by the War 
Department at first prices; and to the inmates of the latter, 
one complete suit of clothing was to be given, out of the stock 
on hand in the Quartermaster’s Department. 

Accompanying your letter is the opinion of the Judge-Advo- 
cate-General, in which he holds that the act above quoted 
applies exclusively to those who were inmates of “ soldiers’ 
homes” at the time the act was passed, and to the stock of 
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clothing then on hand in the Quartermaster’s Department. 
This view of the subject is controverted upon the ground that 
the words “is an inmate,” in the statute, upon which stress 
is put by the Judge-Advocate-General, mean an inmate at 
any time whew requisition is made, and not an inmate only at 
the date of the act. When this act passed the House it 
required the Secretary of War to furnish, “annually,” one 
complete suit of clothing to each inmate, but the word “ annu- 
ally” was stricken out in the Senate. Evidently, therefore, 
the words “is an inmate” were inserted in the bill with ref- 
erence to future as well as present time, and the only effect 
of striking out the word “annually” was to provide that each 
inmate should not have a new suit every year. 

I do not find the limitation in this statute so much in its ex- 
pression as to time, as in the description of the property from 
which the gratuities are to be made. When the war closed, 
the War Department, as it is understood, had a large quan- 
tity of surplus clothing on hand, and the object of this act, 
as it scems to me, was to give to each inmate of a “soldiers? 
home” one suit out of that particular stock. Donations 
were to be made from that specific clothing. Like an act 
providing for payments to individuals out of a certain appro- 
priation of money, as long as the appropriation lasts the 
payments can be made. When that is exhausted they must 
cease. 

My opinion is that, under the act in question, each invalid 
soldier who is an inmate of a regulfrly-constituted soldiers’ 
home” is entitled to one complete suit of clothing out of the 
“stock on hand” at the time said act was passed, and that 
the managers of such an institution have the right to make 
requisition accordingly, as long as the said “stock on band” 
lasts, and no longer. But I hold that the National Asylum 
and its branches are not entitled to the benefits of said act. 

Very respectfully, vour obedient servant, 
GEO. H. WILLIAMS. 

Hon. Wat. W. BELKNAP, 

Secretary of War. 
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ATTORNEY-GENERAL AND CONGRESSIONAL COMMITTEES. 


A committee of the House of Representatives having referred the papers 
in certain claims to the Attorney-General, with a request for an official 
opinion thereon, the papers were returned unaccompanied by an opin- 
ion, the Attorney-General holding (in accordance with the views of 
several of his predecessors on the same point) that it is not within bis 
province to advise committees of Congress upon questions of law 
occurring in matters betore them. 


DEPARTMENT OF JUSTICE, 
March 22, 1872. 

Sir: IT have the honor to acknowledge the receipt of your 
letter of the 9th instant, in which you say you have been 
iustructed by the Committee on Foreign Affairs to refer the 
papers touching the claims of several insurance companies, 
growing out of the loss of the bark Caldera and cargo in 
Chinese waters, to me for an official opinion, if consistent 
with my official duties. 

I herewith respectfully return the papers, and have to 
say that several of my predecessors, including Attorneys- 
General Wirt, Taney, Crittenden, Bates, and Evarts, have 
decided that it is not only not the duty of the Attorney- 
General, but that he has no right to give his official opin- 
ion upon similar applicatious. (1 Opin., 335; 2 Opin., 
499; 5 Opin., 561; 10 Opin., 164; 12 Opin., 544.) Refer- 
ence is also made to the act of June 22, 1870, entitled “An 
act to establish the Departinent of Justice,” as defining the 
duties of the Attorney-General as head of that Depart- 
ment. 

It is, perhaps, unnecessary to say that this Department 
is now charged by law with all the labor that it can by 
the use of diligence perform, and to add to this the prep- 
aration of opinions upon calls by the several committees 
of Congress upon the questions of law which may arise in 
their deliberations, would be to overwhelm the departmental 
business. 

I beg your honorable committee to understand that L am 
disposed to treat their wishes with the utmost respect, but 
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from a sense of official obligation I do not feel at liberty to 
comply with their request as contained in your letter. 
Very respectfully, your obedient servant, 


GEO. H. WILLIAMS. 
Hon. N. P. BANKs, 


Chairman of Committee on Foreign Affairs, 
House of Representatives. 


LIABILITY OF MAIL-CONTRACTORS. 


A mail-contractor, after executing separate contracts in due form to con- 
vey the mails on four different routes, entered upon and continued the 
performance of service on two of them, but on the other two he failed 
to do any service, and the Post-Office Department was compelled to 
employ other parties to carry the mails on the last-mentioned routes at 
an increased rate of compensation, the difference being charged as 
usual to the first contractor. For administrative purposes merely, and 
not with any intention to release the first contractor from liability, an 
order was made to annul the two contracts which he had failed to per- 
form: Held that, under the circumstances stated, such contractor was 
not thereby discharged from any claim growing out of those contracts 
which the United States would otherwise have against him. 


DEPARTMENT OF JUSTICE, 
March 23, 1872. 

Siz: I have the honor to acknowledge the receipt of your 
communication of the 5th instant, in which you ask my opin- 
ion upon the following: 

“On the 20th of April, 1870, Henry C. Foster, of Freder- 
ickton, Missouri, was accepted as contractor for conveying 
the mails on four routes in that State, from July 1, 1870, to 
June 30, 1874, (under advertisement dated October 30, 1869, ) 
at an aggregate compensation of 82,355 per annum. He ex- 
ecuted contracts in due form for all the routes, and on two 
of them he began the service and continued in its perform- 
ance. On the other two routes he bas failed to do any serv- 
ice, and the Department was compelled to engage other 
parties, at an increased rate of pay, charging the difference, 
as is usual in such cases, to the failing contractor. 

‘“ Ag the contracts with Foster had been officially reported 


TO THE POSTMASTER-GENERAL. 19 


Liability of Mail-Contractors. 


to the Auditor, as required by the 11th section of the act of 
Congress ‘ to change the organization of the Post-Office De- 
partment,’ &c., approved July 2, 1836, it became necessary» 
before making the Auditor acquainted with the new service, 
to withdraw or render nugatory the former contract; and this 
was done by an order, duly recorded, in this form: ‘Annul 
contract of Henry C. Foster from J aly 1, 1870, he having 
failed to perform service.’ 

‘¢By subsequent orders Foster was made chargeable with 
the difference between the rate of pay under his contracts and 
the increased amount paid and to be paid to other parties. 
The effect of these orders is to offset the pay accruing to this 
contractor for services actually rendered, and in order to re- 
move this difficulty the attorney contends, ‘that the annul- 
meut of the contract from July 1, 1870, releases the contactor 
and his sureties from all liability on account of said routes’, 
and he asks ‘that he be allowed to settle his accounts with 
the Department for service on other routes on their respect 
ive merits.’ 

‘The order to annul was to render inoperative contracts 
officially in the hands of the Auditor, and which could not be 
literally withdrawn, and with no intention to release the con- 
tractorand his sureties from their legal liabilities; but, if such 
is the technical effect of orders so drawn, it may be useful, for 
the guidance of the Department in its future action, that the 
fact should be authoritatively known. The power to annul 
the contract for repeated failures is reserved to the Pustmas- 
ter-General in all contracts for mail-service.” 

I find no difficulty in reaching the conclusion, upon this 
statement, that the contractor is not discharged from his 
obligations under the contracts by the above-described in- 
dorsements made upon them. Those indorsements take their 
effect from the intent with which they were made. They were 
not put upon the contracts, as it appears, to affect any claim 
of the United States against the contractor, but for the con- 
venience of the Department, and by way of direction to one of 
its officers in the transaction of business. The circumstances 
explain the acts. 

My opinion, therefore, is that the contractor and bis sureties 
are not released from any claim that the United States would 
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otherwise have upon said contracts, by the marginal indorse- 
nent placed thereon by the Department. 

I make no decision as to whether or not the Post-Office 
Department has a legal right to offset the claims of the United 
States upon the contracts not fulfilled against the claim of 
the contractor for services rendered in the performance of 
the other contracts. 

Very respectfully, 
GEO. H. WILLIAMS. 
Hon. JNO. A. J. CRESWELL, 
Postmaster-General. 


APPLICATIONS FOR PARDON. 


Applications for pardon are addressed to the President, who may act on 
them upon his own examination simply, or, before acting thereon, may 
refer them to any of the Executive Departments for advice. 

An application having been, with that view, referred by tlie President to 
the Secretary of War, and the latter having afterward submitted the 
same to the Attorney-General for his opinion thereon, the Attorney-Gen- 
eral declined to give an opinion, on the ground that to do so would be 
merely to advise the Secretary as to what be should advise the Presi- 
dent. 


DEPARTMENT OF JUSTICE, 
March 23, 1872. 

Sir: I have the honor to acknowledge the receipt of your 
letter of the 4th instant, transmitting, with accompanying 
papers, the application of Richard Reynolds, a prisoner con- 
fined in the penitentiary at Jefferson City, Missouri, for a 
pardon. : 

I herewith respectfully return the papers, and have to say 
that applications for pardon are addressed to the President 
of the United States, who may decide upon an application of 
that kind upon his own examination,and may refer the papers 
to any of the Departinents for advice upon the subject. With 
this view it seems he has referred the papers in the case of 
Reynolds to the War Department. I do not recognize the 
right of that Department to call upon me for an opinion upon 
the merit of the application, as that would be simply advising 
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the Secretary of War as to what he should advise the Presi- 
dent. 

Moreover, the application for pardon presents altogether 
a question of fact, upon which the Attorney-General is not 
authorized to give official opinions to any of the other De- 
partments. This has been repeatedly decided by my prede- 
cessors, (0 Opin., 626; 7 Opin., 4913 10 Opin., 267; 12 Opin., 
206.) 

Very respectfully, your obedient servant, 
GEO. H. WILLIAMS. 

Hon. Wa. W. BELKNAP, 

Secretary of War. 


DUTY OF ATTORNEY-GENERAL. 


The act of June 22, 1870, chap. 150, establishing the Department of Justice, 
made no change in the law as to the duty of the Attorney-General in 
giving oflicial opinions, according to which, as it has been repeatedly 
held, he ig authorized to give an opinion upon a question of law only 
on the submission thereof by the President or by the head of an Execu- 
tive Department. 

The Assistant Attorney-General attached to the Interior Department hav- 
ing prepared an opinion upon a case previously referred to him by the 
Secretary of the Interior for examination, and having submitted the 
same to the Attorney-General for approval: Held that the approval or 
disapproval of the said opinion by the Attorney-General would in effect 
be giving his official opinion where it is not called for by the President 
or by the head of a Department, and, therefore, where it is not author- 
ized by law to be given. 

DEPARTMENT OF JUSTICE, 

Mareh 26, 1872. 
Sir: [ have received your three letters dated, respectively, 

January 31, February 9, and March 15, 1872, inclosing three 

opinions, one touching the claim of the Atlantic and Pacific 

Railroad Company for indemnity-lands; one in the case of 

Hans Scheevrin against the Western Pacific Railroad Com- 

pany; and the other relating to the Creek orphans, which I 

herewith return without any action thereon by me. 

I find that my predecessors in office have made numerous 
decisions to the effect that the Attorney-General is only 
authorized to give his official opinion upon a question of law 


? 
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submitted to him for that purpose by the President or the 
head of one of the Executive Departments. I do not think 
that the act “to establish the Department of Justice” (16 
Stat., 162) changes his rights or duties in respect to his 
official opinions. I[ cannot approve or disapprove the in- 
closed opinions without adjudicating the questions of fact iu 
the cases upon which you seem to have passed, as well as the 
questions of law, and without giving an official opinion where 
itis not called for by the President or head of any Depart- 
ment, or indeed by any one outside of the Department of 
Justice. 

You will, therefore, as to any matters referred to you by 
the Secretary of the Interior, report your action. thereon 
directly to him; and if, in his judgment, in such or any other 
cases, the official opinion of the Attorney-General is desired 
upon any question of law, it will be cheerfully given upon 
_ his request therefor, accompanied by a statement of the facts 
out of which the legal question arises. 

Very respectfully, 


GEO. H. WILLIAMS. 
WALTER H. SMITH, Esq., 
Assistant Attorney-General. 


MILITARY JURISDICTION. 


Civilian employés serving with the Army, in the Indian country, during 
offensive or defensive operations against the Indians, are subject to mili- 
tary jurisdiction and trial by court-martial, under the provisions of the 
60th Article of War, (2 Stat., 366.) 


DEPARTMENT OF JUSTICE, 
| April 1, 1872. 
Sir: I have the honor to acknowledge the receipt of your 
letter of the 19th instant, in which you propound for my 
official opinion the following inquiry: “Are civil employés of 
the War Department, serving with the military forces of the 
United States in the Indian countcy under the circumstances 
described in the accompanying communication of the com- 
manding officer of Fort Hays, Kansas, in view of the 60th 
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Article of War, amenable to military jarisdiction and trial 
by court-martial ?” 

Substantially the following are the circumstances referred 
to: Serving with troops in the Indian country, at posts and 
camps in Kansas, Colorado, New Mexico, and the Indian Terri- 
tory, where, as at Camp Supply and Fort Sill, defensive earth- 
works are deemed necessary and have been built by the 
troops; where within twelve months several soldiers have 
been killed by hostile Indians; where lookouts are kept 
posted at all times, and other precautions are constantly 
deemed necessary ; at Fort Larned, where within the past 
two months soldiers near the fort were killed or wounded by 
hostile Indians; and at Fort Hays, where some seven picket- 
guard stations are kept upon the neighboring line of the 
Kansas Pacific Railway to protect it from Indians, and where 
Indians are believed at all times to be in a semi-hostile atti- 
tude, as they are all over the interior country occupied by 
troops, between the Mississippi Valley and the Pacific Ocean. 

Article 60 referred to is as follows: “All satlers and retain- 
ers to the camp, and all persons whatsoever, serving with the 
armies of the United States in the field, though not enlisted 
soldiers, are to be subject to orders, according to the rules and 
discipline of war,” (2 Stat., 366.) 

To determine when an army is “in the field,” is to decide 
the question raised. These words imply military operations 
with a view to an enemy. LIfostilities with Indians seem to 
be as much within their meaning as any other kind of war- 
fare. To enable the officers of an army to preserve good 
order and discipline is the object of this article, and these 
may be as necessary in the face of hostile savages as in front 
of any other enemy. When an army is engaged in offensive 
or defensive operations, I think it safe to say that it is an 
army “in the field.” 

‘To decide exactly where the boundary-line runs between 
civil and military jurisdiction, as to the civilians attached to 
an army, is difficult; but it is quite evident that they are 
within military jurisdiction, as provided for in said article, 
when their treachery, defection, or insubordination might 
endanger or embarrass the army to which they belong in its 
operations against what is known in military phrase as “an 
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enemy.” Possibly the fact that troops are found in a region 
of country chiefly inhabited by Indians, and remote from the 
exercise of civil authority, may enter into the description of 
‘San army in the field.” Persons who attach themselves to 
an army going upon an expedition against hostile Indians 
may be understood as agreeing that they will submit them- 
selves for the time being to military control. 

I am, therefore, of theopinion that, under the cire umstances 
as above set forth, persons serving with the Army are subject 
to orders according to the rules and discipline of war. 

Very respectfully, your obedient servant, 
GEO. H. WILLIAMS. 
_ Hon. We. W. BELKNAP, 
Secretary of War. 


CLAIM FOR DAMAGES FOR BREACH OF CONTRACT. 


During the late rebellion, T. & Co. contracted with a quartermaster to 
deliver one thousand mules, at a stated price for each ; the quartermaster 
accepted and paid for twenty-four of the mules, but, deeming a further 
supply not needed for the service, gave notice to the contractors, who 
were ready to perform the contract, that he would receive no more mules 
under the same. The contractors claim from the Government the differ- 
ence between the expense, in time and money, incurred by them for the 
performance of he contract, and the value of the mules declined to be 
received thereunder by the quartermaster when the notice was given 
as aforesaid. Held that the claim, being one for unliquidated damages, 
cannot be entertained by the accounting-officers of the Treasury. 


DEPARTMENT OF JUSTICE, 
April 6, 1872. 

Srr: I have the honor to acknowledge the receipt of your 
letter of 28th ultimo, asking my opinion as to whether or not 
an executive officer of the Government has authority to pay 
the claim described in the following statement, which you 
submit: 

‘‘ Messrs. John A. Thompson & Co., of Kentucky, have 
pending in this Department a claim growing out of an alleged 
contract with the Government for the delivery by them of 
one thousand mules to the quartermaster at Nashville, Ten- 
nessee, for prices stated. It is alleged by them that said 
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quartermaster accepted and paid, according to contract, for 
twenty-four of these mules; but the fallof Ricamond and the 
collapse of the rebellion occurring about the time, he notified 
the claimants that he would receive uo more mules on the 
contract. The claimants allege their readiness to perform 
the contract at the time they were so notified. They now 
claim to be paid ‘ the ditference between the expense incurred, 
in- time and money, in the performance of the contract and 
the value of the mules when they were rejected.’ 

“For the purposes of this inquiry, the statement of the 
claimants as to the contract, the expense they incurred in its 
performance, their readiness to pertorm the contract, and the 
failure on the part of the Government, may be assumed to be 
correct.” 

Section 5 of the act of September 2, 1789, (1 Stat., 66,) pro- 
vides that “it shall be the duty of the Auditor to receive all 
public accounts, and after examination to certify the balance, 
and transmit the accounts, with the voucaers and certificate, 
to the Comptroller for his decision thereon.” Section 3 of the 
Same act provides that “it shall be the duty of the Comp- 
troller to superintend the adjustment aud preservation of the 
public accounts; to examine all accounts settled by the 
Auditor, and certify the balances arising thereon to the 
Register,” &c. 

According to my construction of said section 5, it means 
that the Auditor shall state, on the one hand, what has been 
received, used, or applied to the benefit of the Government, 
with its express or implied assent; and, on the other hand, 
what has been received, used, or applied to the benefit of the 
party presenting the claim, with his express or implied assent. 
Then he shall compare the statements and certify the balance. 

Thompson & Co. do not pretend that their claim is for any- 
‘thing that has been received or used or applied to the benetit 
of the United States, but is fur the depreciation of property 
in their hands, occasioned by the termination of the war. 
Assuming that the Government was wrong and violated its 
contract, Ido not think that the Auditor has power to award 
damages against it upon that ground. These damages are 
unliquidated, and the amount thereof can only be ascertained 
by the opinions of witnesses. Vouchers are to accompany 
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the certificate of balance from the Auditor to the Comp- 
troller, which raises an implication that his power is confined 
to the examination of debits and credits, and does not extend 
to the liquidation of uncertain damages. 

This question has been decided by my predecessors in 
office. 

Mr. Taney, in speaking of a similar case, said: “If the 
Navy commissioners have refused to take the bread from Mr. 
Stiles, according to contract, when he had prepared it of the 
quality called for by the agreement, it is not in the power of 
the executive branch of the Government to liquidate and 
pay the damages he may have sustained. If he has been 
damnified by the officers of the Government, Congress alone 
can redress the injury.” 

Mr. Nelson said: “I am quite clear that the accounting: 
officers of the Treasury have no authority to adjust the claims 
of said contractor for damages without the special authority 
of an act of Congress.” (4 Opin., 327.) 

Mr. Cushing said: “It would be an unheard-of thing for 
an Auditor, appointed to audit an account, to enter into a 
question of unliquidated damages for breach of contract.” 
(6 Opin., 524.) 

I concur in these opinions. 

From what is stated to me, this seems to be a hard case 
for Messrs. Thompson & Co.; but Congress, if so disposed, 
can provide a remedy; or the claim, if it was not barred by 
the statute of limitations, could be prosecuted in the Court 
of Claims. To allow an Auditor, before whom the proceed- 
ings are ex parte, and who has no power to subpceena witnesses 
or to take depositions, to adjudicate claims against the Gov- 
ernment for alleged violations of its contracts, would open a 
dangerous door of access to the Treasury. 

I am constrained, therefore, to hold that the executive offi- 
cers of the Government have no power to audit and pay this 
claim. 

Very respectfully, your obedient servant, 
GEO. H. WILLIAMS. 
Hon. Wa. W. BELKNAP, 
Secretary of War. 
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NATIONAL CEMETERY AT GRAFTON. 


Semble that, inasmuch as the title to the site of the national cemetery 
at Grafton, in West Virginia, isnot yet vested in the United States, nor 
jurisdiction over the same ceded thereto by the State, the local laws 
imposing taxes on personal property may be enforced upon such site the 
same as elsewhere in the State, and, consequently, that no exemption 
in favor of personal property belonging to the superintendent of the 
cemetery can be claimed simply because it is found thereon. 


DEPARTMENT OF JUSTICE, 
April 9, 1872. 

Siz: The question referred to me for my opinion in your 
letter of the 16th ultimo is: Whether the personal effects, 
&c., of the superintendent of the national cemetery at Graf- 
ton, West Virginia, are liable to taxation by State and county. 

The land upon which the national cemetery is situated was 
taken possession of by the Secretary of War, under the act 
of February 22, 1867, (14 Stat., 399,) and, as directed by that 
act, was appraised by the district court for that district. The 
appraisal seemed to the War Department exorbitant, and the 
district attorney for West Virginia was directed to have the 
decree confirming the appraisal set aside and a new appraisal 
made. By reason of various circumstances, the arguing of 
the motion for a new appraisal has been postponed until the 
August term, 1872. 

The question involved in this case is, whether the United 
States has jurisdiction over the landiu question. After pro- 
viding that the Secretary of War may procure by purchase 
the land selected as a site for a national cemetery, or, in event 
of his not being able to agree with the owners upon a price, 
that he may enter upon and appropriate such lands and have 
them appraised by the proper courts, the 6th section of the 
act of February 22, 1867, (14 Stat., 400,) further provides that 
‘“ the fee-simple of all real estate thus entered upon and ap- 
propriated for the purposes of this act, and of which appraise- 
ment shall have been made under the order and direction of 
any of said courts, shal], upon payment to the owner or owners 
respectively of the appraised value, or in case said owner or 
owners refuse or neglect for thirty days after the appraise- 
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ment of the cash-value of the said real estate or improve- 
ments by any of the said courts to demand the same from 
the Secretary of War, upon depositing the said appraised 
value in the said court making such appraisement, to the 
credit of said owner or owners respectively, be vested in the 
United States, and its jurisdiction over said real estate shall 
be exclusive,” &c. By this section the vesting of the fee- 
simple and of the jurisdiction are made simultaneous. 

The title of the site of the Grafton cemetery is not yet 
vested in the United States, nor has there been any cession 
of jurisdiction by the State of West Virginia. The jurisdic- 
tion over said cemetery, therefore, remains in the State of 
West Virginia. 

I am, therefore, of the opinion that the same laws and 
taxes may be enforced thereon as in other parts of the same 
State. 

Very respectfully, &c., 
GEO. H. WILLIAMS. 

Hon. WM. W. BELKNAP, 

Seerctary of War. 


CHOCTAW INDIAN BONDS. 


By the act of March 2, 1861, chap. 85, authority was given to the Secre- 
tary of the Treasury to issue to the proper authorities of the Choctaw 
tribe of Indians, on their requisition, bonds of the United States to the 
amount of $250,000 on account of a claim of said tribe against the Gov- 
ernment; this authority was, by subsequent legislation, withdrawn 
from the Secretary before any requisition for the bonds had been made 
by the tribe; but, by the act of March 3, 1871, chap. 120, Congress 
authorized the Secretary to issue to the tribe bonds to the amount of 
$250,000, as directed by the first-mentioned act. The tribe has since 
requested the Secretary to issue the bonds, and also to pay interest on 
the same from March 2, 1861. Held that the bonds, being issuable only 
in virtue of the authority given by the act of 1871, must bear date sub- 
sequent to the passage of that act, and that they cannot be made to 
bear interest from a period anterior to their date ; held, further, that the 
Secretary is not authorized to pay interest upon the said amount of 
$250,000 prior to the date of the bonds which may be issued under that 
act. 
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DEPARTMENT OF JUSTICE, 
April 17, 1872. 

Sir: I have the honor to acknowledge the receipt of your 
letter of the 3d instant, asking my opinion as to whether or 
not “theSecretary of the Treasury is authorized to allow inter- 
est upon bonds that may be issued to the Choctaw Nation of 
Indiaus under the last clause of the first section of an act 
approved March 3, 1871, entitled ‘An act making anpro. 
priations for the current and contingent expenses of the 
Indian Department, and for fulfilling treaty stipulations with 
various Indian tribes for the year ending June 30, 1872, and for 
other purposes,’ (16 Stat., 570,) and the act of March 2, 1861, 
entitled ‘An act making appropriations for the current and 
contingent expenses of the Indian Department and for ful- 
filling treaty stipulations with various Indian tribes for the 
year ending Jnne 30, 1862,’” (12 Stat., 214.) 

Reference is made to that portion oftheact of 1871 which reads 
asfollows: “And the Secretary ofthe Treasury is hereby author- 
ized toissue to the Choctaw tribe of Indians, bondsofthe United 
States to the amount of two hundred and fifty thousand dol- 
lars, as directed by the act of March 2, 1861, entitled ‘An act 
making appropriations for the current and contingent ex- 
penses of the Indian Department, and for fulfilling treaty 
stipulations with various Indian tribes;’” and also to that 
portion of said act of 1861 which reads as follows: “ For pay- 
ment to the Choctaw Nation or tribe of Indians, on account 
of their claiin under the eleventh and twelfth articles of the 
treaty with said pation or tribe, made the 22d of June, 1855, 
the sum of five hundred ‘thousand dollars, two hundred and 
fifty thousand dollars of which sum shall be paid in money, 
and for the residue the Secretary of the Treasury shall cause 
to be issned to the proper authorities of the nation or tribe, 
on their requisition, bonds of the United States authorized by 
- Jaw at the present session of Congress: Provided, That in the 
future adjustment of the claims of the Choctaws, under the 
treaty aforesaid, the said sum shall be charged against the 
said Indians.” 

You state that the council of the Choctaw Nation has 
passed an «et, recently, requesting you to issue the bonds 
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specified in said act, and also to pay to the Choctaw Nation 
the interest on the same from the 2d of March, 1861. 

Bonds are to be issued under the act of 1871, and, of course, 
must bear date subsequent to the passage of that act, and it 
is difficult to see how interest can accrue or be paid upon 
bonds before their existence. I suppose the demand of the 
Choctaw Nation to be for interest on the $250,000, to be paid 
in bonds, from the passage of the act in 1861 until the bonds 
are issued under the act of 1871, on the ground of the indebt- 
edness of the United States to the Choctaw Nation in that 
amount during that time. 

Whether the Choctaws have an equitable claim for inter- 
est on said sum during said time is a question for Congress 
to decide. To authorize the Secretary of the Treasury to pay 
such interest, it must appear that the Government has either 
made some agreement or passed some law providing for its 
payment. Assuming that the United States agreed to give 
to the Choctaws bonds for their indebtedness, which woald, 
of course, bear interest, there is no agreement to pay interest 
upon the sum before the bonds are issued, nor any law direct- 
ing the Secretary, or appropriating any money, to pay such 
interest. Interest is in the nature of damages for an unjust 
refusal to pay a debt that is due. Government, as a general 
rule, does not pay interest. 

Attorney-General Wirt says upon the subject: “ Interest is 
not a thing of course. It is in no case part of the debt, nor 
is it a necessary consequence of the debt,” (1 Opin., 555.) 

Attorney-General Black says: “An obligation to pay inter. 
est is not to be implied against the Government, as it is 
against a private party, from the mere fact that the principal 
was detained from the creditor after his right to receive it 
had accrued,” (9 Opin., 39.) 

In the case of Todd vs. The United States, (Devereux’s Rep., 
95,) the Court of Claims says: “This court cannot allow. 
interest upon claims against the United States in the absence 
of a contract to pay it, even in cases of long delay under 
vexatious and oppressive circumstances, as this would render 
necessary the exercise of a vague and unlimited discretion 
not vested in the court.” 

According to the act of 1861, these bonds were to be issued 
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upon a requisition therefor by the proper authorities of the 
nation or tribe; and from the papers accompanying your let- 
ter, to which I am referred for information, it appears that 
no such requisition was made until some time in the year 
1870. Whether or not the Secretary of the Treasury had a 
right to issue the bonds before the act of 1871 is a question 
about which there are grave doubts, but which it is not neces. 
sary to decide.* But it appears that, for a considerable por- 
tion of the time from the act of 1861 until the act of 1871, 
the Secretary had no such power, and that, in the opinion of 
Congress, the Choctaws were not entitled to either principal 
or interest, on account of their alliance with the enemies of 
the Government, (12 Stat., 528; 13 Stat., 563.) 

Assuming all that can be claimed, that the United States 
became indebted to the Choctaws, in 1861, in the sum of 
$250,000, and had neglected and refused to make payment 
until 1870, it does not follow that the Secretary of the 
Treasury can pay interest upon that sum during that time, 
for there is no agreement by the Government or law to make 
such payment. Whatever views the Secretary may entertain 
of the equities of the parties, he can only pay out money as 
directed by law. 

I am, therefore, of the opinion that the Secretary of the 
Treasury is not authorized to pay interest upon said sum of 
$250,000 prior to the date of the bonds issued or to be issued. 
under the act of 1871. 

Very respectfally, your obedient servant, 
GEO. H. WILLIAMS. 

Hon. GEo. 8S. BOUTWELL, 

Secretary of the Treasury. 


*See an opinion of Mr. Attorney-General Akerman, addressed to the 
Secretary of the Treasury, under date of December 15, 1870, (13 Opin., 
354,) wherein this question is considered in connectiun with the provisions 
of a treaty with said tribe of April 28, 1866, under which, Mr. Akerman 
holds, the Secretary might lawfully issue the bonds, as provided iu the 
act of March 2, 1261. 
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ROCK ISLAND BRIDGE. 


The Government may permit the Davenport and Saint Paul Railroad Com- 
pany to use the bridge across the Mississippi River at Rock Island, 
upon the payment by that company of one-third of the cost thereof, 
one-half of which to be paid to the United States and the other half to 
the Chicago, Rock Island and Pacific Railroad Company, (assuming 
that the latter company has complied with the requirements of the 
joint resolution of July 20, 1868.) 


DEPARTMENT OF JUSTICE, 
April 18, 1872. 

Sir: I have the honor to acknowledge the receipt of your 
letter of the 1st instant, inelosing bill H. R. 1672, granting 
to the Davenport and Saint Paul Railroad Company the right 
of way over the bridge across the Mississippi River at Rock 
Island. 

You inquire “whether, in view of the legislation already 
had by Congress, authorizing the construction of the bridge, 
and the guarantee given by the Chicago, Rock Island and 
Pacific Railroad Company to fulfill the conditions imposed 
by law in regard to the construction of said bridge, suflicient 
authority is vested in the War Department or in the United 
States to grant to other railroads than that named the right 
of way over the Rock Island bridge.” 

. [have to say, in answer, that Mr. Elmore, representing the 

Chicago, Rock Island and Pacific Railroad Company, and the 
Hon. Hiram Price, representing the Davenport and Saint Paul 
Railroad Company, appeared before me, and, in respect to the 
subject-matter of said inquiry, agreed in effect as follows : 
That the Government had the right to permit the said Daven- 
port and Saint Paul Railroad Company to cross said bridge 
upon the payment by the said company of one-third of the 
cost thereof, one-half of which was to be paid to the said 
Chicago, Rock Island and Pacific Railroad Company, and the 
other half to the United States. 

Assuming that the said Chicago, Rock Island and Pacific 
Railroad Company hascomplied with the requirements of the 
joint resolution of Congress of July 20, 1868, which seems to 
be conceded, I think that the said agreement of the parties 
accords with a correct construction of existing laws. Each 
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company is, of course, to pay one-third of the cost of keeping 
said bridge in repair. A 

Doubts seem to exist as to whether the Secretary of War 
las power to make the proposed arrangement with the Dav- 
enport and Saint Paul Railroad Company, as that power is 
vested by said joint resolution in the ‘ Government,” and 
also as to the payment of the said company’s proportion of 
the cost of said bridge. 

I think it proper, therefore, if not absolutely necessary, for 
Congress to pass an act consenting to the use of said bridge 
by the said Davenport and Saint Paul Railroad Company, and 
providing that so much of the money to be paid by said com- 
pany for the use of said bridge as may become due to the 
Government shall be paid into the Treasury of the United 
States. 


Very respectfully, &c. 
: GEO. H. WILLIAMS. 
Hon. Wm. W. BELKNAP, 


Secretary of War. 


FORT LEAVENWORTH MILITARY RESERVATION. 


Jurisdiction over the lands lying within the limits of the military reserva- 
tion of Fort Leavenworth passed from the United States to the State of 
Kansas under the operation of the act of June 29, 1&61, chap. 20, admit- 
ting that State into the Union; and to restore such jurisdiction to the 
United States, a cession thereof by the State is necessary. 


DEPARTMENT OF JUSTICE, 
April 19, 1872. 

Sie: I have the honor to acknowledge the receipt of your 
letterof the 30th ultimo, inclosing papers touching the mili- 
tary reservation of Fort Leavenworth, Kansas, and submit- 
ting for my official opinion the following questions: 

“1st. Whether under the Constitution the reservation of 
this land as a site for a military post and public buildings 
takes it out of the operation of the law of March 3d, 1859, 
(11 Stat., 430, 431.) 

2d. What action will be required on the part of the Ex- 
ecutive or Congress to restore the land comprising this reser- 
vation to the exclusive jurisdiction of the United States ?” 

30 
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Respecting that part of the reservation which is included 
within the pink lines traced on the plat thereof, as surveyed 
by Captain F. E. Hunt, a copy of which plat accompanied 
your communication, I have to say that the Supreme Court 
of the United States, in the case of United States vs. Stone, 
(2 Wall., 525,) has substantially decided that the land thus 
described never was a portion of the territory allotted to the 
Delaware tribe of Indians; that it was legally reserved by 
the President for military purposes; and that the Secretary 
of the Interior, in 1861, transcended his authority when he 
ordered surveys to be made of this land. Practically, then, 
the decision of that case disposes of so much of the subject 
of your communication as relates to the legally-established 
limits of the reservation; there being, as I understand, no 
doubt concerning that part of the reservation which is 
described on the plat by yellow lines. 

But, while the United States appear to now bold the lands 
embraced by the said plat as a military reservation, they 
never having parted with the title thereto, it would seem 
that the jurisdiction over the same has passed to the State of 
Kansas by virtue of the act of June 29, 1861, admitting that 
State into the Union. The effect of that act was to with- 
draw from Federal jurisdiction all the territory within the 
boundaries of the new State, excepting only the territories of 
Indians having treaties with the United States which pro- 
vided that, without their consent, such territory should not 
be subjected to State jurisdiction, (see United States vs. Ward, 
1 Wool., C. C. Rep., 17; United States vs, Stahl, ibid., 192.) 
The reservation is within the territorial limits of the State, 
and does not come within the exception adverted to. 

To restore the Federal jurisdiction over the land ineluded 
in the reservation, it will be necessary to obtain from the 
State of Kansas a cession of jurisdiction, which, I have no 
doubt, will be readily granted by the State legislature upon 
application. 

The papers are herewith returned. 

Very respectfully, your obedient servant, 
GEO. H. WILLIAMS. 

Hon. WM. W. BELKNAP, 

Secretary of War. 
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COSTS. 


Senble that by the laws of Texas the defendant in a civil action, which 
has resulted in his favor, is liable to the officers of the court for s0 much 
of the costs of the snit as was incurred in his behalf, but no more. 

Where, however, the taxation of costs is erroneous or improper, the remedy 
of the party aggrieved is by motion to the court to retax. 


DEPARTMENT OF JUSTICE, 
April 22, 1872, 

Siz: I have the honor to acknowledge the receipt of your 
letter of the 11th instant, referring to the case of Willis 
Walker rs. Captain Charles Bentzoni, Twenty-fifth United 
States Infantry, in the district court of El Paso County, Texas. 

Captain Bentzoni has, as you say, under a law of the State 
of Texas, been compelled to pay the costs in the case of said 
Walker against him, although he, as defendant, received a 
verdict in his favor, the plaintiff making oath of his inabil- 
ity to pay. You inquire if any such liability, on the part of 
Captain Bentzouni, exists under the laws of that State. 

According to the laws of Texas concerning costs in the 
district courts of that State, it would seem that each party 
to a suit is responsible to the officers of court for the costs in- 
curred by himself; but, at the same time, the party in whose 
favor the judgment is given is entitled to an execution for 
all his costs against the adverse party, under such limitations 
as are prescribed by law. 

I do not understand that the successful party is liable to 
the officers of the court for the costs incurred by the unsuc- 
cessful party in the event of the latter being unable to pay 
them. In the case of Cleveland vs. Henderson, (4 Texas Rep., 
182,)it was held that where a plaintiff had recovered judgment 
for costs, but was unable to make them out of the defend- 
ants, he was responsible to the officers of the court for so 
much only of the costs of the suit as was incurred in his behalf. 
The same rule would, I think, be apphed under the Texas 
laws to the case where judgment is rendered for a defendant. 
So that, in the case referred to, the defendant may be re- 
garded as liable to the officers of the court for so much of 
the costs charged in the fee-bill as was incurred by himself, 
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but no more. Certain items so charged are apparently costs 
incurred in behalf of the plaintiff, and for which the defend- 
ant is not legally Hable. But where the taxation of costs is 
erroneous or improper, the remedy of the party aggrieved is 
by motion to the court to retax. 

Very respectfully, your obedient servant, 


GEO. H. WILLIAMS. 
Hon. Wa. W. BELKNAP, 


Secretary of War. 


CLAIM OF CAPTAIN R. H. WYMAN. 


The papers in this case presenting, in important particulars, inconsistent 
and contradictory statements, are returned without an opinion, to the 
end that the facts upon which the claim is based may be more definitely 
ascertained before passing upon its merits. 

DEPARTMENT OF JUSTICE, 
May 1, 1872. 

Siz: In your communication of the 8th ultimo to the At- 
torney-General, asking an opinion upon the claim of Captain _ 
R. H. Wyman for a share of the prize-money decreed to the 
captors of the steamer Gertrude, captured by the United 
States steamship Vanderbilt, in April, 1863, you say, ‘‘ The 
material facts in this case are stated in the various papers 
herewith transmitted.” 

The papers referred to comprise, among other things, a 
report upon said claim made to you by the Naval Solicitor, 
under date of April 1,1872; and also a copy of a letter ad- 
dressed to Attorney-General Speed, dated August 10, 1864, 
by the then Secretary of the Navy, Mr. Welles, touching the 
same matter. On examination of these, I find that there 
exists, to some extent, an iuconsistency between the state- 
ments of fact presented in these two papers, aud they are 
contradictory of each other in particulars which seem to be 
important. 

In this condition of things, if it devolved upon this Depart- 
ment to determine what are the actual and established facts 
of the case submitted by you, I could not discharge that duty 
without much difficulty, if at all. But it is not within my 
province to determine the facts of the case. This must te 
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done by your Department; and until it is so done, I do not 
feel authorized to enter upon an examination of the questions 
of law arising on one or the other state of facts. 

Should you be pleased to furnish me with a statement of 
the ascertained facts upon which the claim of Captain Wyman 
is predicated, I will with pleasure give you an opinion upon- 
any question of law arising out of the facts on which you may 
desire my opinion. 

The papers mentioned are herewith respectfully returned. 

Very respectfully, your obedient servant, 
B. H. BRISTOW, 
Solicitor-General and Acting Attorney-General. 
Hon. GEo. M. ROBESON, 
Secretary of the Navy. 


EIGHT-HOUR LAW. 


The provisions of the act of June 25, 1863, chap. 72, declaring that eight 
hours shall constitute a day’s work for all laborers, workmnen, and me- 
chanics employed by or on behalf of the United States, are not appli- 
cable to mechanics, workmen, and laborers who are in the employment. 
of a contractor with the United States. That act was not intended to 
extend to any others than the immediate employés of the Government. 


DEPARTMENT OF JUSTICE, 
May 2, 1872. 

Sir: I have considered the question submitted in your 
letter of the 25th ultimo, viz: Whether or not the act of Con- 
gress of Juve 25, 1868, (15 Stat., 77,) which declares that 
eight hours shall constitute a day’s work for all laborers, 
workmen, and mechanics employed by or on behalf of the 
Government of the United States, is applicable to the case of 
two hundred stone-cutters now employed near Richmond, Vir- 
ginia, in getting out granite for the building in course of 
erection for the Department of State. 

Accompanying your letter, in originals, are the contract 
and supplemental contract between the United States and 
Albert Ordway, under which, as is stated by you, these stone- 
cutters are employed. On examination of the contract and 
supplement, I find that Mr. Ordway, the employer of the men 
in question, stands in the relation of a contractor with the 
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Government of the United States, and not its servant or ap- 
pointee. By his contract he has undertaken to furnish to the 
Government stone of a certain character and description in 
quantities regulated by the terms of the contract. He as- 
sumes the whole burden of quarrying the stone, preparing it 
‘for use, and delivering it at the place of building. The men 
who are employed by him to do this work can no more be 
said to be employed by or on bebalf of the Government than 
the laborers or mechanics employed in the workshop of any 
manufacturer engaged in making machinery for the Govern- 
ment under a contract. 

The letter of the act of Congress limits its operation to 
laborers, workmen, and mechanics employed by or on behalf 
of the Government of the United States, and I am aware of 
no reason to suppose that the act was intended to have oper- 
ation beyond the immediate employés of the Government. 

Mr. Ordway himself employs the men, and he alone is 
responsible to them for their wages. He would certainly have 
just cause of complaint if the Government should undertake 
to interfere between him and his employés by preseribing 
regulations for their Jabor. Their work is being done at his 
instance, under his employment, and for his benefit. He is 
at liberty to discharge such as do not comply with the terms 
of their employment, and employ others in their stead. I am 
aware of no rule of law which would make the Government 
in any event answerable to them for his default, or hold it 
responsible for any failure of engagement on their part. The 
case of Hilliard vs. Richardson (3 Gray, 349) is a careful review 
of the law on the subject, and fully sustains what I bave 
‘said. 

I am, therefore, of opinion that the act of Congress above 
cited has noapplication whatever to the men employed by Mr. 
Ordway in this business. 

The papers accompanying your communication are herewith 
returned, as requested. 

Very respectfully, your obedient servant, 
B. H. BRISTOW, 
Solicitor-General and Acting Attorney-General. 
Hon. HAMILTON FIsq, 
Secretary of State. 
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PRIVATE LAND-CLAIMS IN CALIFORNIA. 


Section 13 of the act of March 3, 1851, chap. 41, to ascertain and settle 
private land-claims io California, directs the issue of a patent by the 
General Land-Office only where the claim bas been finally confirmed 
as therein stated, and thus in effect withholds authority to issue one 
where the claim has never been before the commission constituted by 
that act. 

Accordingly, where it appeared that an applicant for a patent for the 
island of Yerba Buena, claiming title thereto under a Mexican grant, 
had never presented his claim to said commission: Held that this cir- 
cnmstance alone furnished sufficient ground on which to deny his 
application. 

DEPARTMENT OF JUSTICE, 


: May 2, 1872. 

Sir: I have had under consideration your communication 
to this Department of the 24th ultimo, and the inclosure re- 
ceived therewith, relative to the application of Thomas H. 
Dowling for a patent for the island of Yerba Buena. 

Dowling, as I understand from the paper submitted, claims 
the said island by virtue of a right or title derived from the 
Mexican government, but has never presented his claim to 
the commission constituted by the act of March 3, 1851, (9 
Stat., 631,) forthe purpose of ascertaining and settling private 
land-claims in the State of California, and the question you 
propose is whether the non-presentation of his claim to the 
board of commissioners furnishes a legal ground for rejecting 
his application. 

The statute above cited provides, in section 13, that “for 
all claims finally confirmed by the said commissioners, or by 
the said district or supreme court, a patent shall issue to the 
claimant upon his presenting to the General Land-Office an 
authentic certificate of such confirmation,” &c. This provision 
authorizes the issue of a patent only where the claim has 
been finally confirmed as therein stated, and thus in effect 
withholds authority to issue one where, asin the present case, 
the claim has never been before the commission. I am not 
aware of any subsequent act changing the law in this re- 
spect. 

The conclusion at which 1 arrive is that there exists no 
power in your Department to issue a patent for the claim 
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referred to. This will sufficiently indicate my answer to your 
question. . 
The paper mentioned is herewith returned. 
Iam, sir, very respectfully, your obedient servant, 
Bb. H. BRISTOW, 
Solicitor-General and Acting Attorney-General. 
Hon. B. R. COWEN, 
Acting Secretary of the Interior. 


CALIFORNIA AND NEVADA VOLUNTEERS. 


By section 7 of the act of March 2, 1867, chap. 170, provision is made for 
additional traveling-allowances in favor of “such California and Ne- 
vada volunteers as were discharged in New Mexico, Arizona, or Utah, 
and at points distant from the place or places of enlistment;” and all 
who fall within that description are authorized to be paid, under the 
regulations of the Secretary of War, according to the distance traveled 
by each in returning from the place of discharge to the place of enlist- 
ment. 


DEPARTMENT OF JUSTICE, 
May 8, 1872. 

Sir: I have considered the report of Assistant Judge-Ad- 
vocate-General Dunn, of the 27th of March last, which ac- 
companied your communication of the same date, respecting 
the claims of Californiaand Nevada volunteers tor additional 
traveling-allowances, under the 7th section of the act of 
March 2, 1867, (14 Stat., 485.) and concur in the views of the 
Assistant Jadge-Advocate-General respecting the construc- 
tion of that section. 

By the terms of the section it includes “ such California 
and Nevada volunteers as were discharged in New Mexico, 
Arizona, or Utab, and at points distant from the place or places 
of enlistment,” and this irrespective of whether they were dis- 
charged by reason of the end of the war, or by reason of the 
services of the organization being no longer required, or by 
reason of disability from sickness, wounds, &c., before the end 
of the war, or by reason of the expiration of their term of serv- 
ice, either before or after the end of the war. All who fall 
within that description are authorized to be paid, under the 
regulations of the Secretary of War, according to the dis- 
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tance traveled by each in returning from the place of dis- 
charge to the place of enlistment. 
The report mentioned and other papers submitted by you 
are herewith returned. 
Very respectfully, your obedient servant, 
B. H. BRISTOW, 
Solicitor-General and Acting Attorney-General. 
Hon. WM. W. BELKNAP, 
Secretary of War. 


CLAIM OF CALEB H. BLOOD. 


The appropriations made by the acts of June 15, 1864, chap. 124, and 
March 3, 1855, chap. 81, ‘‘for supplies, transportation, and care of pris- 
oners of war,” are in terms applicable to none but prisoners of war. 

By the words ‘ prisoners of war,” as used in those acts, are meant persons 
of the enemy who are captured and detained by our forces; and there- 
fore Union soldiers who were captured by the rebels and afterward 
escaped or were paroled are not within the scope of the appropriations 
mentioned. 

Accordingly, where persons of the latter description were supplied with 
necessaries of life aud otherwise aided by a private party, who presents 
a claim agaiust the Government for re-imbursement of his outlays and 
compensation for his services: Held that the claim, however meritori- 
ous it may be, cannot be paid out of either of those appropriations. 


DEPARTMENT OF JUSTICE, 
May 14, 1872. 

Srz: Your communication of the 26th ultimo, and the 
papers inclosed therewith, present the following facts ; 

Prior to August, 1862, Mr. Caleb H. Blood was the United 
States consul at Monterey, Mexico. On resigning, in that 
month, he established trading-houses at Bagdad and Mata- 
moras, Mexico, which he kept up until the close of the war ; 
and during the interval between the fall of 1862 and the 
spring of 1865 he was frequently engaged in supplying with 
the necessaries of life, and otherwise aiding, refugees and 
paroled prisoners of war who escaped from Texas and flocked 
to Matamoras in large numbers in destitute condition. It 
appears that some of the men thus supplied and assisted 
were Union citizens of Texas, who had fled from rebel oppres- 
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sion, and that they subsequently enlisted in the First and 
Second Texas Regiments of United States Volunteers. Others 
were Union soldiers who had been captured by the rebel 
forces, and, as I learn from the report of General Smith ac- 
companying your communication, some of them were paroled 
by the rebel authorities, and others had escaped from rebel 
prisons. The assistance thus rendered to these men by Mr. 
Blood was done at the instance and request, as was stated, 
of Mr. Leonard Pierce, jr., United States consul at Matamo- 
ras; Major-General Herron, commanding the United States 
forces on the Rio Grande in 1863 and 1864; and Major-Gen- 
eral Banks, commanding the Department of the Gulf. 

There seems to be no doubt whatever that the services 
were rendered as claimed by Mr. Blood, and that what he did 
in the premises was done from patriotic motives and in good 
faith, under the belief that he would be re-imbursed by the 
Government of the United States. His claim for services 
and for money expended seems to have been presented to 
General Herron in November, 1864, but for some reason was 
not presented at Washington for payment. It also appears 
from the report of General Smith that Mr. Pierce, from whom 
Mr. Blood claims to have derived his authority to make these 
expenditures, has himself received a large amount from the 
Government tor expenses incurred at the same time and place 
in providing for the wants of paroled prisoners and Union 
refugees. A part of Mr. Pierce’s claim seems to have been 
paid by the War Department in 1867, but out of what appro- 
priation I am not advised, and the balance, $11,543.89, in gold, 
was paid in 1869, under the authority of a joint resolution of 
Congress approved February 19, 1869, (15 Stat., 463.) 

Upon these facts you desire to be advised whether or not, 
in my opinion, the claim of Mr. Blood can be paid by your 
Department out of the apprupriation * for supplies, transpor- 
tation, and care of prisoners of war,’ approved June 15, 1864, 
(13 Stat., 127,) or out of the appropriation “ for supplies, trans- 
portation, and care of prisoners of war,” approved Mareh 3, 
1865, (ibid., 496.) 

By the terms of these acts of Congress, the appropriations 
in question are applicable exclusively to prisouers of war; 
and in order to justify the use of these appropriations in the 
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payment of Mr. Blood’s claim, it must be assumed that Union 
soldiers captured by the rebels and paroled or escaping from 
their prisons are “ prisoners of war” within the meaning of 
the appropriation acts aforesaid. Such a construction of the 
acts I do not think allowable. It will be observed that both 
of them were passed while the Government of the United 
States was engaged in civil war. The term “ prisoners of 
war” means those of the enemy captured by our forces, 
(Daane’s Military Dictionary,) and I am of opinion that this 
is the sense in which the term is used in the appropriation 
acts to which you refer. 

I am, therefore, of opinion that the claim of Mr. Blood, how- 
ever meritorious, cannot be paid out of either of the appro- 
priations to which I have been referred. 

Whether or not there is any other appropriation available 
for the payment of this claim is a question not submitted to 
nor considered by me. 

Very respectfully, your obedient servant, 
B. H. BRISTOW, 
Solicitor-General and Acting Attorney-General. 


Hon. Wat. W. BELKNAP, 
Secretary of War. 


COMPROMISE OF INTERNAL-REVENUE CASES. 


Where an assessor of internal revenue was indicted upon the provisions 
of section 30 of the act of March 2, 1867, chap. 169, and of sections 97 
and 93 of the act of July 20, 1368, chap. 186, for having entered into a 
corrupt arrangement with certain distillers to defraud the Government, 
and before trial proposed terms of compromise to the Commissioner of 
Internal Revenue, under section 102 of the Jast-mentioned act: Held that 
the case does not come within the purview of the latter section. 


DEPARTMENT OF JUSTICE, 
May 15, 1872. 
Siz: Your letter of the 10th ultimo and the accompanying 
copy of one from the Acting Commissioner of Internal Rev- 
enue present the following facts: 
Horace Boughton, late assessor of internal revenue in the 
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fourth collection district of Texas, stands indicted for having 
entered into a corrupt arrangement with certain distillers 
within his district to defraud the United States. The indict- 
ment charges the offense to have been committed while he 
was in the office of assessur, and is founded upon the provis- 
ions of section 30 of the act of March 2, 1867, (14 Stat., 484,) 
and sections 97 and 98 of the act of July 20, 1863, (15 Stat., 
164, 165.) No trial has been had upor this indictment, but Mr. 
Boughton has proposed terms of compromise to the Commis- 
sioner of Internal Revenue, under section 102 of said act of 
1868, and the Attorney-General is asked whether or not, in 
his opinion, the power to compromise given by that section 
includes this case. 

On the 7th of February last the Attorney-General, in an- 
swer to a communication from you, expressed the opinion 
(see ante p. 8) that the case of an internal-revenue officer 
indicted for embezzlement under the 16th section of the act 
of August 6, 1846, (9 Stat., 63,) and the Glst section of the 
act of June 30, 1864, (13 Stat., 241,) was not within the class 
of cases which might be compromised under the 102d section of 
the act of 1868 aforesaid, and in that opinion he said, among 
other things, “ This clearly implies a compromise with the 
tax-payer, and not with the collector of taxes.” 

I see no substantial difference between that case and the 
one now under consideration, and, following the opinion of the 
Attorney-General heretofore expressed, [ have the honor now 
to reply to you that, in my opinion, the case of Mr. Boughton 
is not within the purview of the 102d section of tne act of 
July 20, 1868. 

I return herewith the original papers accompanying your 
communication. 

Very respectfully, &c., 
Bb. HW. BRISTOW, 
Solicitor-General and Acting Attorney-General. 
Hon. GEo. 8S. BOUTWELL, 
Secretary of the Treasury. 
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EIGHT-HOUR LAW. 


The interpretation of the act of June 25, 1868, chap. 72, commonly called 
the eight-hour law, given in a former opinion, (see ante p. 37,) re-aftirmed. 

Where different statements of facts appear in any case that has been sub- 
mitted by the head of a Department to the Attorney-General, the latter 
will not undertake to reconcile the differences between them, but in 
giving an opinion upon the questions presented will consider only such 
facts as are set forth or adinitted by the head of the Department. 


DEPARTMENT OF JUSTICE, 
May 18, 1872. 

Siz: I have the honor to acknowledge the receipt of your 
letter of the 16th instant, inclosing a copy of one of the 10th 
from the Hon. N. P. Banks, and asking whether in my 
Opinion the statement of facts made by General Banks 
changes the legal aspect of the case of the laborers employed 
at or near Richmond, Virginia, in getting out stone for the 
building for the use of the State Department, now in pro- 
cess of erection. 

In my letter of the 2d instant, (ante, p. 37,) replying to the 
question presented in yours of the 25th ultimo, I expressed 
the opinion that the men in question were the employés of 
Mr. Ordway; that they were not employed by or on behalf of 
the Government of the United States, and therefore were 
not entitled to the benefit of the act of Congress, approved 
June 20, 1868, known as the eight-hour law. When that 
opinion was requested, the only facts furnished me were con- 
tained in the original and supplemental contract, in writing, 
between the United States and Mr. Ordway, and the bond, 
with surety, attached thereto. 

From these papers it appears that on the 16th day of 
November, 1871, a contract was entered into between Mr. 
Alfred B. Mullett, supervising architect of the new State 
Department building in course of erection in Washington, 
for and in behalf of the United States of America, of the 
first part, and Albert Ordway, of the city of Richmond and 
State of Virginia, of the second part, in pursuance of a bid 
made by the Jatter on the 19th day of June, 1871, and ac- 
cepted by the United States, whereby Mr. Ordway undertook 
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and agreed to furnish from certain quarries in Virginia, and 
to deliver on the site of the said building in Washington, 
granite of a certain description and quality, to be used in 
the construction of the building, for which Mr. Mullett, as 
the representative of the United States, undertook that Mr. 
Ordway should be paid at a certain rate per cubic foot; 
ninety per cent. of the contract-price to be paid on the 
delivery of the stone at the site of the building, and ten per 
cent. to be retained until the completion of the entire con- 
tract to the approval and acceptance of the party of the first 
part, with the further stipulation that the last-named amount 
should be forfeited by the party of the second part in the 
event of the non-fulfillment of his contract to the entire sat- 
isfaction of the party of the first part. It was further stipa- 
lated that the United States would re-imburse Mr. Ordway 
for all payments made by him on account of labor, tools, 
materials, and also for insurance on the granite. For the 
purpose of securing the faithful and complete fulfillment of 
the undertaking of Mr. Ordway, the contract further con- 
tained a covenant of lease to the United States of the quarries 
in the State of Virginia, with all and singular the tools, 
buildings, wharves, and appurtenances thereunto belonging, 
with the full right, authority, and power to enter upon, oc- 
cupy, and use the same, or procure therefrom any or all such 
stones as the said Ordway should fail or decline to furnish 
under said contract. | 

It was expressly provided that this lease was executed for 
the purpose of securing to the United States a sufficient and 
suitable supply of granite for said building from said quarries, 
and that the lease was not to take effect unless the party of 
the second part should be in default in the execution of his 
contract, and unless the United States should give to him 
eight days’ notice, in writing, of intention to enter upon and 
occupy the said quarries for the purpose aforesaid. As ad- 
ditional security for the performance of said contract, Mr. 
Ordway also entered into a bond with the United States, in 
the penal sum of £50,000, with George W. Cook and Chauncey 
M. Lockwood as sureties, conditioned for the faithful perform- 
ance of the contract hereinbefore recited. 

Upon these facts I entertained no doubt whatever that the 
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men employed in getting out the granite were the employés 
of Mr. Ordway, and not employed by, or on behalf of, the 
Government of United States, and therefore not entitled to 
the benefit of the act of Congress aforesaid. 

The letter of General Banks, accompanying your last com- 
munication, contained a statement of facts wholly different 
from this. For. instance, General Banks says, “a part of 
these men were employed by Colonel W. Randall, who was 
appointed by the United States Government as general super- 
intendent of the work being done near Manchester, Virgivia, 
for the new State Department. Other workmen were engaged 
by Messrs. William H. Johnson and R. H. Miller, both of 
whom derived their authority to employ laborers from the 
Government. He further says the pay-roKs for these men 
are made out by Colonel Randall, signed by the workmen, 
and sent by Colonel Randall to the State Department. where 
they are approved; and they are then returned to Mr. Ord- 
way, who pays the laborers the amounts due them.” 

While I do not question the correctness of the statements 
of General Banks, I have only to say that no such facts 
appear in the papers submitted to me with your communica- 
tion of the 25th ultimo. In your letter of the 16th instant, 
referring to the letter of General Banks, you are pleased to 
say: ** This Department has no knowledge of the fact stated 
by General Banks, that William H. Johnson and R. A. Miller 
employed under authority from the Government some of the 
men now engaged on the work in question. The names of 
Johnson and Miller appear on the pay-rolls of the work as 
foremen, but they stand, as far as the pay-rolls show, in the 
same relation to Mr. Ordway and the United States Govern- 
ment as do all the other workmen.” 

If my opinion were now asked upon the statement of facts 
made by General Banks, it would probably be different from 
the opinion heretofore expressed to you, but, in view of the 
statement in your last communication, I do not feel at liberty 
to accept the statements of General Banks’s letter as varying 
the facts set forth in the original and supplemental contract 
and the bond executed by Mr. Ordway to the United States. 
The facts of the case seem to be differently understood by 
General Banks and yourself. This difference I cannot under- 
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take to reconcile, but in giving an opinion for the use of your 
Department I must be confined to the facts communicated 
by you. It is not the province of this Department to settle 
disputed facts, and I cannot undertake to do so in this case. 

Upon the facts contained in your communications and the 
original and supplemental contracts and bond, I see no rea- 
son to change the opinion expressed to youin my letter of 
the 2d instant. 

I have the honor to be, sir, your obedient servant, 

B. H. BRISTOW, 
Solicitor-General and Acting Attorney-General. 


Hon. HAMILTON FISH, 
Secretary of State. 


COMMISSIONERS OF CENTENNIAL EXHIBITION. 


The President has power to fill vacancies happening subsequent to March | 
3, 1872, in the centennial commission created by the act of March 3, 
1871, chap. 105, on the nomination of the governors of the States and 
Territories respectively. 

DEPARTMENT OF JUSTICE, 
May 22, 1872. 
Sir: Your letter of the 13th instant presents this question: 

Has the President power to fill vacancies, on the nomina- 

tion of the governors of the States and Territories respect- 

ively, which may happen subsequent to the 3d of March, 

1872, in the commission appointed in pursuance of the act of 

Congress providing for an international exhibition of arts, 

&c., in the city of Philadelphia, approved March 3, 18717 
I am of opinion that this question must be answered in the 

affirmative. Although the act does not in terms authorize 

the President to fill vacancies, it nevertheless provides that 
the functions of the commission shall continue until the close 
of the exhibition, and requires that it shall be composed of 
one delegate from each State and from each Territory of the 

United States. 

The 3d section of act, which requires that the commis- 
sion shall be appointed within one year from its passage, is 
not to be taken as a limitation upon the power of the Presi- 
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dent, but a direction merely for the purpose of having the 
commission organized within that time. The power to ap- 
point the commissioners, in the first instance, for the purpose 
declared in the act itself, seems necessarily to imply power 
to fill vacancies that may happen before the accomplishment 
of the purpose for which they were appointed, and thus to 
keep the commission in existence until the close of the exhi- 
bition. A different construction might defeat the operation 
of the act and render its provisions nugatory. 

Very respectfully, your obedient servant, | 

B. H. BRISTOW, 
Solicitor-General and Acting Attorney-General. 


Hon. HAMILTON FISH, 
Secretary of State. 


STEAMER VIRGINIUS. 


After examination of the papers submitted in this case, and upon consider- 
ation of the information furnished thereby: Advised that the facts pre- 
sented do not establish any breach of the neutrality laws, either by the 
owner of the steamer or by the persons enyayed thereon, 


DEPARIMENT OF JUSTICE, 


Str: I have considered the statement of F. E. Sheppard, 
formerly master of the steamer Virginius, and the accom- 
panying affidavits, transmitted to this Department under 
cover of your letter of the 16th ultimo, in which you request 
a0 opinion “as to whether there has been any violation by 
the above-named vessel, or by the persons engaged in her. 
expedition, of the neutrality or navigation laws of the United 
States.” 

The papers submitted furnish information which may give 
rise to a suspicion that the registry of the steamer was fraud- 
ulent, aud in violation of the navigation-laws, but they do 
not seem to contain anything that, from a legal point of view, 
amounts to evidence of such violation; and in the absence 
of some proof of the fact, it cannot well be claimed that the 
law has been violated. I perceive nothing in the statement 
or affidavits which appears to establish any breach of the 
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neutrality-laws, either by the owner of the steamer or by the 
persons engaged in her expedition. 

Upon the whole I am of the opinion that the facts present- 
ed would be insufficient to make out a case before a judicial 
tribunal, on an information charging a violation of our neu- 
trality or navigation laws. 

The papers mentioned are returned herewith. 

I have the honor to be, your obedient servant, 


B. H BRISTOW, 
Solicitor-General and Acting Attorney-General. 


Hon. HAMILTON FISH, 
Secretary of State. 


CAPE MENDOCINO LIGHT-HOUSE SITE. 


Selections of the public lands, made by the State of California under the 
12th section of the act of March 3, 1853, chap. 145, required the approval 
of the Secretary of the Iuterior before title passed from the United 

- States to the State by the grant therein coutained. 

Under the act of July 23, 1866, chap. 219, selections theretofore made by 
the State, and disposed of in good faith under the laws of the State, 
are not confirmed, nor does the title pass until the lands are certified 
over to the State by the Commissioner of the General Land-Office. 

Hence, where the President in 1866 and 1867 reserved for light-house pur- 
poses a piece of land in California which had previously been selected by 
the authorities of that State under the 12th section of the act of March 3, 
1853, and by them granted toa private party in accordance with the 
laws of the State, but the selection has never received the approval of 
the Secretary of the Interior, nor has the land ever been certified over 
to the State by the Commissioner of the General Land-Office: Held that 

_ the legal title to the premises is still in the United States. 


DEPARTMENT OF JUSTICE, 
June 7, 1872. 

Sir: I have examined the report of the Light-House Board 
and the accompanying papers relative to the light-house site 
at Cape Mendocino, California, which were received from 
vour Department, with a letter from the Hon. William A. 
Richardson, Acting Secretary, dated the 29th of April last, 
requesting an opinion as to the title of the United States to 
the site mentioned. 

It appears that the land within the limits of the site, which 
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formerly constituted a part of the public domain, includes 
lots 1 and 2 of fractional section 2c,.»gether with the south 
half of the northwest quarter and the northwest quarter of 
the southwest quarter of section 27; both sections being 
in township 1 north, of range 3 west, Humboldt meridian, 
and that an approved plat of the township was filed in the 
land-oftice at Humboldt in June, 1859. 

Part of this land, namely, lot 1 of fractional section 28, was 
reserved by the President for light-house purposes June 8, 
1866, and the remairder was reserved for the same purposes 
May 23, 1867, since which period the Government has ex- 
pended on the premises over $100,000 in the erection of build- 
ings, Ke. 

But prior to the reservations just referred to, on the 16th 
of June, 1860, the whole of the land described was selected 
by the authorities of the State of California, under the 12th 
section of the act of March 3, 1853, (10 Stat., 248) and was 
granted by the State to William Brodenson, by patent dated 
January 19,1861. The selection made by the State, however, 
has never received the approval of the Secretary of the Inte- 
rior, nor has it ever been certified over to the State by the 
Commissioner of the General Land-Oftice. 

As the only adverse title set up or outstanding against the 
United States is that derived from the State of California 
under the aforesaid patent, it is unnevessary here to do more 
than inquire whether the State held at the date of the patent, 
or afterward became invested with, the legal title to the 
land. 

Whatever title the State had in the premises was acquired 
by virtue of the 12th section of the act of March 3, 1853, 
already cited, and the act of July 23, 1866, (14 Stat., 218.) 
Under the former enactment, the selections made by the State 
authorities required the approval of the Secretary of the 
Interior before title passed trom the United States to the 
State by the grant contained therein; and it is clear that, as 
the selection of the land has not been approved by the Secre- 
tary, the title still remains in the United States, unless it has 
passed to the State by the operation of the act of 1806, 
Now, under the latter statute, the selection, votwithstanding 
the language of the 1st section, is not confirmed, nor does 


52 HON. CLEMENT HUGH HILL 


Limitations as to Trials by Courts-Martial. 


the title pass, until the land is certified over to the State by 
the Commissioner of the General Land-Office, in pursuance 
of other provisions of the same statute, (see Hodop vs. 
Sharp, 40 Cal., 69; Toland vs. Mandell, 38 Cal., 41 and 42;) 
so that, with respect to the case under consideration, the 
land selected not having been certified over by the Commis- 
sioner, as already stated, the title cannot fye deemed to have 
passed to the State, but must be regarded as still in the 
United States. Lot 1, of section 28, it m£y also be observed, 
was reserved before the passage of the gct of 1866, and falls 
within the exception contained in the first proviso to the 1st 
section thereof. | 

In brief, then, as the matter now stands, I think the 
United States are at present in exclusive possession of the 
legal title to the site. 

The papers are herewith returned. 

I have the honor to be, sir, your obedient servant, 
B. H. BRISTOW, 
Solicitor-General and Acting Attorney-General. 


Hon. GEo. 8S. BOUTWELL, 
Secretary of the Treasury. 


LIMITATIONS AS TO TRIALS BY COURT-MARTIAL. 


The two-years’ limitation prescribed by the 88th article of war applies to 
all ottenses triable and punishable by court-martial, including those 
which may be thus tried and punished under the act of March 2, 1863, 


chap. 67. 

The concealment of an offense by the accused is not a “ manifest impedi- 
ment” to his prosecution, within the meaning of that article, and does 
not prevent the limitation from running in his favor. 


DEPARTMENT OF JUSTICE, 
June 12, 1872. 


S1r: I bave duly considered your letter of the 13th ultimo, 
in which you ask for a construction of the 88th article of 
war, limiting the time within which persons shall be tried 
and punished by court-martial. 

That article provides that ‘no person shall be liable to be 
tried and punished by a general court-martial for any offense 
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which shall appear to have been committed more than two 
years before the issuing of the order for such trial, unless the 
person, by reason of having absented himself, or some other 
manifest impediment, shall not have been amenable to justice 
within that period.” 

You desire to know whether, if an officer, guilty of fraud, 
so conceals it that it could not be detected within the two 
years mentioned in the articlé, that would constitute a mani- 
fest impediment within the meaning of the exception therein. 

There are many cases in which statutes limiting civil 
actions are suspended by the fraudulent concealment of a 
cause of action from the aggrieved party; but I do not under- 
Stand that this doctrine has any application to criminal cases. 
No exception is made in them in favor of the Government 
because the offending party has concealed the offense. Con- 
cealment, as far as it is possible, follows the commission of 
every crime, and were that exception to be made in statutes lim- 
iting the time within which prosecutions must be brought, the 
exceptions would greatly exceed in number the cases falling 
under the rule. No such principle exists in general crimi- 
nal law, and I do not think that the language of the 88th ar- 
ticle of war justifies such a construction being placed upon 
it. The words “other, manifest impediment” must be con- 
strued in connection with the words immediately preceding, 
namely, * by reason of having absented himself,” and, taken 
together, it is apparent that the impediment intended by the 
article 1s an impediment similar in kind to absence, and that 
it is one which renders it impossible for a prosecution to take 
place. I do not think it could be extended so far as to 
include concealment of the offense. 

The second question is whether the 8Sth article of war ap- 
plies to offenses under the act of March 2, 1863, (12 Stat., 
696,) and I am of opinion that it does. The language of the 
article is very broad, and applies to all cases of trial by a 
general court-martial. 

I remain your very obedient servant, 

CLEMENT HUGH HILL, 
Acting Attorney-General. 
Hon. WM. W. BELKNAP, 
Secretary of War. 
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SUITS AND PROSECUTIONS FOR FRAUDS. 


Section 3 of the act of March 2, 1863, chap. 67, to prevent and punish 
frauds upon the Government, contemplates two proceedings, one civil 
and the other criminal; of which the former is subject to the limitation 
prescribed by the 7th section of that act, and the latter to that pre- 
scribed by the 32d section of the act of April 30, 1790, chap. 9. 
| ; DEPARTMENT OF JUSTICE, 

June 7, 1872. 

Sir: The object of your communication of the 22d of April 
last, touching the “ Booker” case, as I understand it, is to 
obtain the expression of an opinion from this Department as 
to the law of limitation applicable to suits and prosecutions 
against persons not in the military or naval forces under the 
act of March 2, 1863, (12 Stat., 696.) 

The 3d section of that statute provided for a suit for for. 
feiture and damages against any such person who shall com- 
mit any of the acts prohibited, and declares that, in addition 
thereto, he shall, on conviction in any court of competent juris- 
diction, be punished by fine or imprisonment. Here are two 
proceedings contemplated, the one civil and the other crimi- 
nal. The former (the suit for the recovery of the forfeiture 
and damages) falls under the limitation prescribed by the 7th 
section of the same statute; but the latter (the prosecution 
for enforcing the punishment by fine or imprisonment) is, I 
think, governed by the limitation imposed by the 32d section 
of the act of April 30, 1790, (1 Stat., 119.) 

I have the honor to be, sir, your obedient servant, 
B. H. BRISTOW, 
Solicitor-General and Acting Attorney-General. 
Hon. Wa. W. BELKNAP, 
Secretary of War. 


CLAIM OF WILLIAM P. ADAIR. 


The Attorney-General] is not authorized to give an ofticial opinion upon a 
question involving the estimation of the weight and credibility of tes- 
timony offered in support of a claim; this being mere matter of fact, 
which appropriately belongs to tho officers charged with the adjustment 
and settlement of the claim to determine. 
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A claim fur money expended in defraying the expenses of a delegation of 
Cherokees visiting the Capital by authority of the Government, in the 
year 1870, may be allowed out of the appropriation made by the resolu- 
tion of July 13, 1870, [No. 110.] 

DEPARTMENT OF JUSTICE, 
June 18, 1872. 


Siz: Your communication of the 7th instant, covering a 
copy of the report of the Commissioner of Indian Affairs, 
aud other papers, in relation to the claim of William P. Adair, 
for re-imbursement of $1,734.50, alleged to have been advanced 
by him to a delegation of North Carolina Cherokees during 
their visit in Washington. propounds the following questions: 

‘First. Are the proofs contained in the papers sufiicient tu 
warrant the Department in an approval of the claim ? 

‘Second. If so, can the amount legally be paid out of the 
funds appropriated under joint resolution of Congress ap- 
proved July 13, 1870, entitled ‘A resolution to pay expenses 
of Indians visiting the city of Washington ?” 

The first of the foregoing questions seems to involve the 
consideration, not properly of any matter of law connected 
with the case referred to, ou which alone would it be within 
my province to give advice, but rather of mere matter of fact, 
namely, the weight and credibility of the evidence offered in 
support of the claim, to estimate which it appropriately belongs 
to the officers charged with the adjustment and settlement of 
such claims. This being the character of the question, I do 
not feel authorized to give an official opinion thereon, and 
I express none. 

With regard to the other question, if the claim is for money 
expended in defrayiug the expenses of a delegation of Chero- 
kees visiting Washington, in the year 1870, by authority of 
the United States, and is correct, (none of which facts do I 
undertake to determine,) it may, in my judgment, be paid out 
of the appropriation made by the resolution mentioned, (16 
Stat., 387;) providing, of course, there are funds of that 
appropriation stil) available. In arriving at this conclusion 
I have not overlooked the provision of the act of March 3, 
1871, authorizing the Secretary of the {Interior “to defray 
the expenses of delegations of Indians visiting the city of 
Washington, &c., subsequent to the first day of January, 
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1871, &c., out of the amount remaining unexpended on the 
dist day of December, 1870,” of the said appropriation. (See 
16 Stat., 588.) 

The papers received with your communication are herewith 
returned, 

I have the honor to be, &c., 
B. H. BRISTOW, 
Solicitor-General and Acting Attorney-General. 


Hon. C, DELANO, 
Secretary of the Interior.) 


MAIL TRANSPORTATION. 


The 18th section of the act of March 3, 1845, chap. 43, makes it the duty 
of the Postmaster-General, in every case, to let contracts for mail-serv- 
ice to the lowest bidder offeting a sufficient guarantee for the perform- 
ance of the same. But the statute is to receive a reasonable construc- 
tion; and inasmuch as payment of a less amount than one cent cannot, 
practically, be made by the Government, that constitutes the lowest 
amount at which a bid can be entertained by the Postmaster-General. 

Accordingly, as between two bidders for carrying the mail over a partic- 
lar route for a certain period, one of whom oftered to perform the serv- 
ice for one-fourth of a cent aud the other for one cent: Held that the 
latter is the only bid of the two which is entitled to acceptance. 


DEPARTMENT OF JUSTICE, 
July 6, 1872. 

Sir: [have the horor to acknowledge the receipt of your 
communication of the 21st ultimo, from which it appears that 
among other bids, not necessary to notice, the following were 
made for mail-:service from July 1, 1872, to July 1, 1876, on 
route 3005, from Uniontown to Washington, to wit: 

Alfred Newton, 1 cent. 

ht. H. Brimmer, } cent. 

Samuel Teasdale, } cent. 

Brimmer, it seems, was the person to whom the contract 
for the preceding four years’ serviceon this route was awarded; 
but Newton represents that he has carried the mail during 
that time over said route, under a purchase from Brimmer, 
and that he would sustain great loss now if the contract for the 
eusuing four years is denied to him. 
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Yuu submit for my opinion as to whether or not the bid of 
one cent and each of those for a quarter of one cent can be 
treated as of the same value, and whether or not your De- 
partment is at liberty, if in its judgment advisable, to award 
the contract to the former contractor. 

Section 18 of the act of March 3, 1845, (5 Stat., 738,) makes 
it the duty of the Postmaster-Genera! “in all lettings of con- 
tract for mail transportation to let the same in every case to 
the lowest bidder tendering sufficient guarantee for the faith- 
ful performance,” &c. 

Literally, as between Newton and Brimmer, Brimmer is 
the lowest bidder, but the statute referred to must receive a 
reasonable and practical construction. When the circum- 
stances are such that one-fourth of one cent can be mul- 
tiplied in a computation for payment, the difference between 
the two bids would be of consequence; but Brimmer proposes 
to do a certain quantity of work for the specific amount of 
one-fourth of one cent, with a right, of course, to call for pay- 
ment when the work is performed. There is no denomina- 
tion of money with which such a payment can be made, and 
after a quarter’s services, and the refusal or inability of the 
Government to pay for them on demand, Brimmer might, 
upon that ground, claim the right to abandon the contract. 
Necessarily, there must be a limitation npon the descending 
scale of bids, and if it be not one cent, the lowest and least 
valuable form of money in circulation, then it may be a mill 
or one-half of a mill, and so on ad infinitum. 

My opinion is that one cent is the lowest bid that can be 
recognized, and that the Government is not bound to enter 
into a contract which it cannot perform. Newton’s bid, in 
my judgment, is the only valid bid of the three mentioned, 
and the contract ought to be awarded to him. De minimis 
non curat lex ig a familiar maxim of law, applicable to the 
question in this case. 

I have the honor to be, sir, your obedient servant, 
GEO. H. WILLIAMS. 
Hon. JNo. A. J. CRESWELL, 
Postmaster-General. 
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PRINTING DRAWINGS OF PATENTS. 


By act of March 3, 1871, chap. 113, an appropriation was made to meet 
(iater alia) the expense of publishing specifications and drawings re- 
quired by the Patent-Office during the year ending June 30, 1872; the 
appropriation was to be disbursed by the Superintendent of Public 
Printing, under whose direction the execution of the work mentioned 
was then placed; but by the act of March 24, 1871, chap. 5, the Joint 
Committee of Congress on Printing was authorized to transfer the direc- 
tion of the work to the Commissioner of Patents, should it be deemed 
expedient to do so, and on the 16th of June, 1872, such transfer was 
made: Held that, notwithstanding the transfer of the direction of the 
work, the appropriation was still applicable to the payment of expenses 
incurred in its prosecution, and might therefore be employed by the 
Superintendent of Public Printing in payment of work done under the 
direction of the Commissioner of Patents; yet held, also, that under sec- 
tion 5 of the act of July 12, 1870, chap. 251, the appropriation having been 
made specifically for the fiscal year ending June 30, 1872, was only appli- 
cable to expenses incurred during that year, or to the fulfillment of con- 
tracts made witbin the same period. 


DEPARTMENT OF JUSTICE, 
July 13, 1872. 

Your letter of the 8th instant referred to me a communica- 
tion addressed to you by the Acting Commissioner of Pat- 
ents, Mr. Thacher, suggesting a question in regard to the 
printing of the specifications and drawings of patents. 

Lhe case presented by the Acting Commissioner is sub- 
stantially this: By the act of March 35, 1871, providing for 
the legislative, executive, and judicial expenses of the Gov- 
ernment for the year ending June 30, 1872, the sum of 
#91,000 was appropriated for the * lithographing, engraving, 
mapping copies of maps, plans, and diagrams in fac simile ou 
tracing-linen.” (16 Stat., 478.) This appropriation was to be 
disbursed by the Superintendent of Public Printing, and was 
designed to meet expenses incurred for publishing specifica- 
tions and drawings required by the Patent-Oflice under the 
provisions of the joint resolution of January 11, 1571, (16 Stat., 
590,) as well as for lithographing, engraving, Wc., required 
by other Departments of the public service. 

The execution of the work for the Patent-Office, by the 
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terms of that resolution, was placed ander the direction of 
the Superintendent of the Public Printing. But by the 1st 
section of the act of March 24, 1871, (17 Stat., 2,) it was en- 
acted, “that if, in the judgment of the Joint Committee on 
Printing, the provisions of the joint resolution providing for 
the publishing specifications and drawings of the Patent-Of- 
fice, approved January 11, 1871, can be performed under the 
direction of the Commissioner of Patents more advantage- 
ously than in the manner provided in said joint resolution, it 
shall be so done, under such limitations and conditions as the 
Joint Committee on Printing may, from time to time, pre- 
Scribe.” And on the 10th of June, 1872, the said joint 
committee determined that the publication of such speci- 
fications and drawings could be more advantageously made 
under the direction of the Commissioner of Patents, to whom 
the same was accordingly transferred, subject to certain lim- 
itations and conditions which it is unnecessary to here state. 

Upon this, I understand, the question has arisen whether, 
since the transfer of the direction of the work referred to, 
made by the joint committee, as aforesaid, the above-men- 
tioned appropriation is still applicable to the payment of ex- 
penses incurred in the prosecution of that work; that is to 
say, work done or that may be done under the direction of 
the Commissioner of Patents. 

The mere transfer of the direction of the said work from 
one Office to another does not, as I conceive, affect the ap- 
plicability of that appropriation or divert it from any of the 
objects for which it wasintended. The appropriation, after 
the transfer, still remained the proper and the only fund out 
of which the expenses of the work were payable, and might 
still be disbursed by the Superintendent of Public Printing 
for that purpose. Yet it is to be observed that the appro- 
priation was made specifically for the service of the tiscal 
year ending June 30, 1872, and that under the 5th section of 
the act of July 12, 1870, (16 Stat., 251,) it can only be applied 
to the payment of expenses properly incurred during that 
year, or to the fulfillment of contracts properly made within 
that year. Subject to these restrictions, then, I am of the 
opinion that the appropriation nay be employed by the Su- 
perintendent of Public Printing in payment of work of the 
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kind referred to that has been done or that may be done 
under the direction of the Commissioner of Patents. 
The papers which accompanied your letter are herewith 
returned. 
I have the honor to be, &c., 
GEO. H. WILLIAMS. 
Hon. C. DELANO, 
Secretary of the Interior. 


NEW JAIL FOR THE DISTRICT OF COLUMBIA. 


The board of commissioners created by the act of June 1, 1872, chap. 260, 
to carry out the provisions of the act of July 25, 1866, chap. 236, and the 
acts amendatory thereof, authorizing the construction of a jail in and 
for the District of Columbia, have no power to purchase a site for the 
jail. . 

By the act of July 25, 1866, the selection of the site therefor was restricted 
to “a suitable place, on some of the public grounds belonging to the 
Government.” Under that act a site was selected; but afterward, by 
joint resolution of March 2, 1467, Congress directed a new site to be 
selected, and this enactment left the restriction imposed by. the act of 
1-66, as to the selection of the site, still in force. 

The act of June 1, 1872, contains nothing that enlarges the field of selec- 
tion which existed previous thereto, or that renders the restriction 
mentioned inconsistent with its provisions; and though, under it, the 
board of commissioners may change the site, they cannot locate the 
same on any other ground than such as is already owned by the Gov- 


ernment. 
DEPARTMENT OF JUSTICE, 


July 18, 1872. 

SiR: I have considered the question presented in your 
communication of the lst instant, concerning a site for the 
new jail for the District of Columbia. 

By the 1st section of the act of June 1, 1872, entitled “An 
act in relation to the construction of a new jail for the Dis- 
trict of Columbia,” the Secretary of the Interior, the cliief-jus- 
tice of the supreme court of the District of Columbia, and 
the governor of said District are created a board of commis- 
sioners, ‘with full power to carry out the provisions of the 
act of Congress, approved July 25, 1866, entitled ‘An act 
authorizing the construction of a jail in and for the District 
of Columbia,’ and the acts amendatory thereof.” This section 
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New Jail for the District of Columbia. 

contains @ proviso, “that the said board shall have authority 
to change the site heretofore selected,” &c.; and it authorizes 
the Secretary of the Interior to expend the sum of *300,000 
in the construction of a jail, as therein provided. The lst 
section of the above-mentioned act of July 25, 1866, (14 Stat., 
231,) authorized the Secretary of the Interior ‘to select a 
siitable place, on some of the public grounds belonging to the 
Government, in the city of Washington, in the District of Co- 
lumbia, for, and to construct thereon, &c., a jail of sufficient 
capacity to provide for not less than three hundred prison- 
ers,” &c. 

It appears that a site forthe jail was selected under the lat- 
ter act. But afterward Congress, by a joint resolution, ap- 
proved March 2, 1867, (14 Stat., 573,) directed the Secretary 
of the Interior to select a new site under the same act, and a 
new location was accordingly selected, on ground belonging to 
the Government, within the city limits. 

This location the board of commissioners, created by the 
said act of June 1, 1872, had authority to change; but you are 
informed by the Superintendent of Public Grounds, General 
O. E. Babcock, that there is no place on any of the Govern- 
ment reservations suitable for a site for the jail, and the 
question on which you desire my opinion is whether, under 
that act, the board are authorized to purchase a site there- _ 
for. 

I have examined the question with some care, and the con- 
clusion at which I arrive is, that the authority conferred on 
the board by the act of June 1, 1872, to change the site here- 
tofore selected, does not, within the meaning of that act, in- 
clude the authority to purchase a new site. The act of July 
26, 1866, the provisions of which the board are given power 
to carry out, and in connection with which and its supple- 
ments the act of June 1, 1872, must be construed, restricts 
the selection of the site to “a suitable place on some of the 
public grounds belonging to the Government,” &c. The joint 
resolution of March 2, 1867, directing a new site to be se- 
lected, made no change in that respect in the previous law, 
bat left the restriction imposed by the act of 1866, which con- 
fines the selection to a place on some of the public grounds, 
still in force. 
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I perceive nothing in the act of 1872 that enlarges the field 
of selection, or that renders the restriction just adverted t 
inconsistent with its provisions. Under this statute the boar 
may change the present site, but in doing so they cannot, I 
think, locate it on any other ground than such as is owned by 
the Government, within the limits of the city of Washington. 

Besides, the absence of any appropriation under the control 
of the board with which to effect the purchase of another 
site negatives the idea that such a power was intended to 
be given it. The appropriation placed in charge of the Sec- 
retary of the Interior is not available for that purpose. 
This appropriation is directed to be expended by him in 
the “construction of a jail;” terms which cannot be taken to 
impart an authority to purchase a site therefor. As con- 
firmatory of this view, I may refer to the 4th section of the act 
of March 2, 1867, (14 Stat., 466,) from which it would seem 
that Congress deemed it necessary to expressly authorize the 
Light-House Board to purchase the necessary land in cases 
where an appropriation is made for a new light-house the 
proper site tor which does not belong to the United States, 
and also to an opinion of one of my predecessors touching 
the construction of an appropriation made for permanent 
defenses at Narragansett Bay. (11 Opin., 201.) 

I have the honor to be, very respectfully, your obedient ser- 
vant, 

GEO. H. WILLIAMS. 


Hon. C. DELANO, 
Secretary of the Interior. 


AMERICAN ATLANTIC CABLE TELEGRAPH COMPANY. 


The act of March 29, 1267, chap. 15, conferring certain rights and privi- 
leges upon the American Atlantic Cable Telegraph,Company, does not 
preclude Congress from at any time conferring'similar rights and privi- 
leges upon any other company. 

The establishment of telegraphic lines connecting the United States with 
other countries properly falls under the regulative power of Congress ; 
but that body has as yet made no general regulations on the subject. 
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The act of July 24, 1866, chap. 230, was intended to apply to interior lines 
uf telegraph—that is to say, those established between points within the 
United States—and not to exterior oceanic lines designed for communi- 
cation with foreign lands. 

DEPARTMENT OF JUSTICE, 
July 22, 1872. 

Siz: I have had under consideration the communication 
addressed to you,on the 9th instant, by the Hon. S. C. 
Pomeroy, vice-president of the American Atlantic Cable Tele- 
graph Company, which you were pleased to refer to me for 
my views upon the subject to which it relates. 

In that communication I do not find any particular point 
or question presented, other than what is contained in a re- 
quest on the part of the writer for the expression of an opin- 
ion as to the rights generally of the aforesaid company, under 
the act of March 29, 1867, (15 Stat., 10.) This act reads: 

‘“ Be it enacted, &c., That the American Atlantic Cable Tele- 
graph Company of New York be, and are hereby, vested with 
the right, power, and privilege, having acquired the necessary 
land therefor, to lay, land, and operate their cable or cables 
on the Atlantic coast, except on the coast of Florida, within 
the jurisdiction of the United States, and the right, power, 
and privilege so to lay, land, and operate their cable or cables 
shall be vested in the said American Atlantic Cable Telegraph 
Company for the period of twenty years from the approval of 
this act: Provided, That the said company shall commence 
active operations within the space of two years from the ap- 
proval of this act. 

“ SEC. 2. And be it further enacted, That the American At- 
lantic Cable Telegraph Company, having acquired the neces- 
sary land therefor, shall have the right, power, and privilege 
to lay, land, and operate their cable or cables, within any of 
the harbors, waters, inlets, and cities on the Atlantic coast, 
except the coast of Florida, offering the most practical and 
convenient landing, and to construct or erect all the neces- 
sary fixtures to accomplish the object of this act. 

“ Src. 3. And be it further enacted, That the Government of 
the United States shall at all times have the preference in its 
use, upon terms that may be agreed upon between the Post- 
master-General and the said company. 
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“Sec. 4. And be it further enacted, That Congress shall 
have power to alter, amend, or repeal this act.” 

If ‘active operations,” such as the act contemplates, have 
been commenced by the company within the period required 
by the proviso to the 1st section, it may be regarded as now 
possessing all the rights and privileges conferred by the act, 
at least so far as Congress has power to confer them. What 
these are, can be best described in the language of the act 
itself. They are, “to lay, land, and operate their cable or 
cables on the Atlantic coast, except the coast of Florida, 
Within the jurisdiction of the United States,” for the period of 
twenty years from the date of the act; and to lay, land, and 
operate the same * within any of the harbors, waters, inlets, 
towns, and cities on the Atlantic coast, except the coast of 
Florida, offering the most practical and convenient landing, 
and to construct and erect all the necessary fixtures to accom- 
plish the object of this act.” 

I do not, however, construe that act as giving to the com- 
pany exclusive rights and privileges, so as to preclude Con- 
cress from at any time conferring similar rights and privileges 
upon any other company. Indeed, that body has expressly 
reserved the power to alter, amend, or repeal the act at 
pleasure. 

That telegraphic lines connecting the United States with 
other countries are a subject which -properly falls under the 
regulating power of Congress, I eutertain no doubt. Yet 
Congress has provided no general regulations concerning it. 
The act of July 24, 1566, entitled ‘An act to aid in the con- 
struction of telegraphic lives,” &c., (14 Stat., 221,) author- 
izes any telegraph company, under certain conditions, to 
construct, maintain, and operate lines of telegraph ‘ over 
and across the navigable streams or waters of the United 
States.” But it is manifest that this act was intended to ap- 
ply simply to interior lines of telegraph designed for comumu- 
nication between points within the United States, and not to 
exterior oceanic lines designed for telegraphic intercourse 
with foreign lands. The only legislation relating to the snb- 
ject which we have is the act of March 29, 1867, already 
quoted, and the earlier act of May 5, 1866, (14 Stat., 44,) 
granting the right of establishing a line from the coast of 
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Florida to the West Indies; and these acts, while they confer 
privileges upon the companies named therein, contain no 
provisions of a general character affecting third parties or 
the public at large. 
I have the honor to be, &ce., 
GkKO. H. WILLIAMS. 
The PRESIDENT. 


ACCOUNTING-OFFICERS OF THE TREASURY. 


The act of March 30, 1268, chap. 36, authorizes the head of a Department 
before signing a warrant for any balance certified by a Comptroller, to 
submit to the latter any facts which in his judgment affect the correct- 

- ness of such balance ; but it makes the decision of the Comptroller thereon 
final and conclusive upon the executive branch of the Government, and 
subject to revision by Congress or the proper courts only. 

| DEPARTMENT OF JUSTICE, 
July 22, 1872. 

Siz: I have the honor to acknowledge the receipt of your 
letter requesting my opinion as to the effect of the act of 
March 30, 1868, entitled “An act to amend an act to provide | 
forthe prompt settlement of public accounts,” approved March 
3, 1817, with respect to the discretion of the Secretary of 
War in making a requisition or drawing a warrant for money, 
whether, as in your particular statement of the question, the 
act “ overthrows the theory that the Department of War, in 
so far as appropriations under it are concerned, is to be a 
check upon the Treasury accounting-oflicers; or, in other 
words, whether the Secretary of War has no power over the 
action of the accounting-officers, in order, when necessary, to 
protect the appropriations made by Congress on his own esti- 
mates or confided to his care.” 

The question of the finality of the decisions of Comptrollers 
of the Treasury in the adjustment of the public accounts, has 
on several occasions been referred to the Attorney-General, 
and in every instance, except one, the opinion rendered has 
declared the decisions of those officers to be subject to re- 
view and reversal by the Secretary of the Treasury, and also 
by each of the other heads of Departments, in cases origi- 
nating in or concerning the appropriations for the branch of 
the public service confided to bis charge. 

5o ° | 


- eee 
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It is only necessary for the purpose of this communication 
to refer particularly to two of those opinions: that of Attor- 
ney-General Wirt, in the case of Wheaton, (1 Opin., 624,) 
and the opinion of Attorney General Crittenden, (5 Opin., 
630.) In the latter, all of the previous opinions are referred 
to, the subject of the jurisdiction of the accounting-officers of 
the Government is fully and elaborately discussed, and the 
following deductions are made: 

1. “That theheads of Departments havearightful authority 
to direct allowances to be made or to reject claims for allow- 
ances in settling and adjusting accounts relating to the busi- 
ness of their respective Departments, and that such directions 
and rejections ought to be conformed to by the Auditors and 
Comptrollers and Commissioner of Customs respectively.” 

2. “That the Secretary of the Treasury. is not bound to graut 
warrants for issuing money from the Treasury for whatever 
balances the Auditors and Comptrollers and Commissioner of 
Customs may state and certify ; but as the head of the account. 
ing-officers of the Treasury Department, as the Secretary of 
the Treasury and head of the Department, he has the right. 
ful authority to cause accounts to be re-formed, re-adjusted. 
and settled according to his judgment of the right and jus- 
tice of the case.” 

This opinion of Mr. Crittenden. which is in harmony with 
those of his predecessors, except that of Mr. Wirt above men- 
tioned, has been accepted as conclusive by each of his sue- 
cessors to whom the subject has been in any form referred, 
and the practice has, with the occasional instance of con. 
flict as to the relative jurisdiction of the accounting-oflicers 
and the heads of Departments, indicated in these several 
opinions, conformed to the conclusions above stated. 

The opinion of Attorney-General Wirt, in which the con- 
clusions reached are precisely the opposite of those stated in 
the opinion of Mr. Crittenden, was upon the question whether 
an appeal would properly lie from the decision of a Comp. 
troller to the President; and he takes occasion therein to 
define the nature and extent of the jurisdiction of the account- 
ing-officers of the Treasury Department. After showing the 
constitutional duties of the President to be inconsistent with 
such proceeding, he goes on to show from the act of 1759, 
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organizing the Treasury Department, the act of March 3, 
1809, ‘to further amend the several acts establishing and 
regulating the Treasury, War, and Navy Departments,” and 
the act of March 3, 1817, by which the present organization 
of the Treasury Department was established, that the decision 
of the Comptroller is final, and that the law contemplates no 
further examination by any officer after such decision. He 
Says, (pp. 626, 627,) “In the original organization of the 
Treasury Department the duties of the officers are desig- 
nated specifically. There was one Auditor and one Comp- 
troller. The duty of the Auditor is declared to be to receive 
all public accounts, and after examination to certify the 
balance and transmit the accounts with the vouchers and 
certificate to the Comptroller for his decision thereon, with 
this proviso, that if any person be dissatisfied therewith, he 
may witbin six months appeal to the Comptroller against 
such settlement. Here the right of appeal stops. There is no 
proviso for an appeal to the President. 

““ With regard to the Comptroller, it directs that it shall be 
his duty to superintend the adjustment and preservation of 
all public accounts, to examine all accounts settled by the 
Auditor, and certify the balances arising thereon to the Regis- 
ter; no right of appeal from his decision te the President. 
With regard to the Register, it directs him to receive from the 
Comptroller the accounts which shall have been finally ad- 
justed, and to preserve such accounts with their vouchers 
and certificates. So, also, the act of 3d March, 1817, which 
introduces the present organization of the Treasury Depart- 
ment, and under which Major Wheaton’s accounts have been 
settled, assigns to the Third Auditor the duty of receiving all 
accounts relative to the subsisteuce of the Army, the Quar- 
termaster’s Department, and generally all accounts of the 
War Department other than those provided for by the act. 
It makes it the duty of the Second Comptroller to examine all 
accounts settled by the Third Auditor, and it makes it the 
duty of the Third Auditor to keep the accounts which shall 
have been finally adjusted, and to preserve such accounts. 

‘“‘Thus, in every instance, the decision of the Comptroller is 
declared to be final, and it is manifest that the law contem- 
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plates no further examination by any officer after such de- 
cision.” 

And on page 629, he says: * My opinion is, that the settle- 
ment made of the accounts of individuals by the accounting- 
officers appointed by law is final and conclusive, so far as the 
executive department of the Government is concerned. If an 
individual considers himself injured by such settleinent, his 
recourse must be to one of the other tico branches of Govern- 
ment, the legislative or judicial.” 

These references to the opinions of Mr. Wirt and Mr. Crit- 
tenden may serve to indicate the grounds upon which ques- 
tion as to the jurisdiction of the Treasury accounting-oflicers 
has from time to time occurred. Congress, in framing the 
act of March 30, 1868, is presumed to have had in view the 
several statutes relating to the subject, and the interpre- 
tation in this respeet given to them by successive law- 
oflicers of the Government, as also the practice which had 
always obtained in the settlement of the public accounts. 

This act would seem to have been framed with the intent 
to settle all doubts upon the subject, and fully accords with 
the theory maintained in the opinion of Mr. Wirt. Its terms 
are very direct and explicit. It provides that the act of 
March 3, 1817, shall not be construed to authorize the heads of 
Departments to change or modify the balances that may be 
certified to them by the Commissioner of Customs or the Comp- 
trollers of the Treasury, but that such balances shall be taken 
and considered as final and conclusive upon the executive 
branch of the Government, and be subject to revision only 
by Congress or the proper courts. : 

These provisions of the act are so unequivocal and clear 
that it seems to me any attempt to make them more so by 
comment would be supertluous. If there could be any doubt 
of their meaning the proviso added should effectually remove 
it. This is to the effect that the head of the proper Depart- 
ment, before signing a warrant, or any balance certified by a 
Comptroller, may submit to that officer any facts in his judg- 
ment affecting the correctness of the balance, but that the 
decision of the Comptroller thereon shall be jinal and conclu- 
give. 

It will be perceived, therefore, that, whereas heretofore the 
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question occasionally arose whether an appeal can lie from 
the decision of a Comptroller to a head of a Department, this 
act provides that heads of Departments may submit to the 
Comptroller their objections to his decisions, but that the 
Comptroller’s ultimate decision cannot be revised or reversed 
by them; that this can only be done by the legislative or 
judicial department of the Government. 
Very respectfully, your obedient servant, 


GEO. H. WILLIAMS. 
Hon. WM. W. BELKNAP, 


Secretary of War. 


MISSOURI RIVER, FORT SCOTT AND GULF RAILROAD COMPANY. 


Construction of the act of July 25, 1866, chap. 241, grautiug lands to the 
State of Kansas to aid in building the Kansas and Neosho Valley Rail- 
road, which road subsequently came into the ownership of the Missouri 
River, Fort Scott and Gulf Railroad Company. 

That company is not entitled to compensation from the Government for 
transportation performed over said road, notwithstauding there may 
have been no notice given by the Government to the company, previous 
to the performance of the transportation, that it was to be done at the 
latter’s expense. 

DEPARTMENT OF JUSTICE, 


July 25, 1872. 

Siz: I have the honor to acknowledge the receipt of your 
letter of the 19th instant, in which you ask my opinion | 
whether, under the act of July 25, 1866, entitled “An act 
granting lands to the State of Kansas to aid in the construc- 
tion of the Kansas and Neosho Valley Railroad,” &c., the 
Missouri River, Fort Scott and Gulf Railroad Company, suc- 
cessor to the Kansas and Neosho Valley Railroad Company, 
is obliged ‘“‘to transport troops, munitions of war, supplies, 
and public stores upon its road for the Government, when 
required to do so by any Department thereof, at the cost, 
charge, and expense” of the company, unless upon requisi- 
tion for such transportation notice is specifically given by 
the Government to the company that the service demanded 
is to he performed at the expense of the company. 

This notice appears to be claimed by the company as essen - 
tial in virtue of the first sentence of the 3d section of the act, 
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which is in the words following: ‘‘That the grant of lands 
hereby made is upon condition that said company, after the 
construction of its road, shall keep it in repair and use, and 
that (it will) at all times be in readiness to transport troops, 
munitions of war, supplies, and public stores upon its road 
for the Government, when required to do so by any Depart- 
ment thereof, at the cost, charge, and expense of said com- 
pany.” 

Admitting the plausibility of the claim made by the rail- 
road company, I am constrained to conclude that the com- 
pany’s construction of the act in question does not comport 
with the intent of Congress in its passage. 

Two ideas may be attached to the words “when required 
to do so by any Department thereof,” contained in the sec- 
tion cited. One is, that the liabilities of the company are to 
be measnred by the necessities of the Goverument, and the 
other is, that the company is only bound to transport troops 
and public stores when called on for that purpose by the Gov- 
ernment, and not at the instance of unauthorized parties. I 
cannot persuade myself that Congress intended to confer 
upon any officer or Department of the Government power to 
pay one land-grant railroad for transportation and refuse 
payment to another, at discretion ; which would be the case if 
the company was liable or not, as the notice might or not be 
given at the time of its employment. 

I do not see that the notice contended for is necessary, so 
far as the interests of the company are concerned; for when 
transportation is required by the Government the same 
labor and expense are devolved upon the company with or 
without the notice. Probably if it was intended that the 
Government should, in any case, pay for the transportation 
provided for, the act would also have provided that the Gov- 
ernment shonid not be charged higher rates for the service 
than those charged to private parties. 

Whether the company received more or less land, and 
whether vouchers were given or not by the ofticer or Depart- 
ment at whose instance the services were rendered, are not 
material considerations; for the compauy accepted the grant 
made by the act with all the conditions thereby imposed, and 
the question, therefore, is wholly one as to the effect of that 
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act. Giving to it what appears to me to be a natural and 
reasonable construction, the company is not entitled to com- 
pensation from the Government for the transportation de- 
scribed in its claim. 
Very respectfully, your obedient servant, 
GEO. H. WILLIAMS. 


Hon. WM. W. BELKNAP, 
Secretary of War. 


RE.IMBURSEMENT OF EXPENSES. 

An iuternal-revenue officer, while in pursuit of an escaped prisoner, shot 
and killed the latter, for which the ofticer was indicted in a State court, 
tried, and acquitted ; and having sustained uw considerable outlay in his 
defense, he afterward presented at the Treasury a claim against the 
Government for re-imbursement of the amount: Advised that there is 
no law authorizing the re-imbursement. 

DEPARTMENT OF JUSTICE, 
July 26, 1872. 

Sir: I have received your letter of the 24th instant, inclos- 
ing a letter to you from the Commissioner of Internal Rev- 
enue, with papers inclosed relative to the refunding of $1,700 
expenses incurred by late deputy collector and deputy United 
States marshal W. B. Whitmore, and requesting my opinion 
as to the propriety of allowing the amount claimed. 

The case, stated in the papers, I find to be as follows: That 
Mr. Whitmore, acting as deputy United States marshal, ar- 
rested a party engaged in illicit distillation in Caloosa County, 
Georgia; that the arrest was by due process of law; that the 
prisoner resisted and attempted to escape from the officer, who 
pursued, and, after repeated warning, shot and killed him. 
Whitmore was thereupon indicted for murder in a State 
court, was tried and acquitted. He paid the expenses of his 
defense to the amount above stated, and presents vouchers 
for the same, asking to have the amount refunded to him. 

Not finding any law authorizing the re-imbursement asked 
by Mr. Whitmore, I see no recourse for him except to Con- 
gress for the passage of a special act. 

Very respectfully, your obedient servant, 


GEO. H. WILLIAMS. 
Hon. GEo. S. BoUTWELL, 


Secretary of the Treasury. 
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TRUSSES FOR DISABLED SOLDIERS. 


By the act of May 28, 1872, chap. 228, entitled “ An act to provide for fur- 
nishing trusses to disabled soldiers,” Congress designed to furnish sol- 
diers of the Union Army, who were ruptured while in the line of duty, 
with the best truss that could be procured ; but leftit discretionary with 
the Surgeon-General to adopt one style, or different styles, always keep- 
ing in view, however, the selection of that which in bis judgment is best 
adapted to the particular case for which it is intended. 

DEPARTMENT OF JUSTICE, 
July 30, 1872. 

Siz: I have the honor to acknowledge the receipt of your | 
letter of the 20th instant, with its inclosures. 

On the 28th day of May, 1872, Congress passed an act en- 
titled “‘ An act to provide for furnishing trusses to disabled 
soldiers,” the 1st and 2d sections of which read as follows: 

‘¢ That every soldier of the Union Army who was ruptured 
while in the line of duty, during the late war for the sup- 
pression of the rebellion, shall be entitled to receive a single 
or double truss, of such style as may be designated by the 
Surgeon-General of the United States Army as the best suited 
for such disability. 

“That application for such truss shall be made by the 
ruptured soldier to an examining-surgeon for pensions, whose 
duty it shall be to examine such applicant, and for every 
such applicant; found to have a rupture or hernia, shall 
prepare and forward to the Surgeon-General an application 
for such truss, without charge to the soldier.” | 

To carry out the provisions of this act, the Surgeon-Gen- 
eral convened a board of medical officers to examine the 
trusses submitted to them, who, after examination, reported 
that the trusses, a sample of which was submitted by Bart- 
lett, Butman & Parker, and also the Chase truss, were the 
best adapted for the purposes indicated in the act, which re- 
port was approved by the Surgeon-General. The Banning 
Truss Company object to this report on the ground that the 
Surgeon-General has no power under the act to designate 
more than one style of truss, which must be the best in use, 
and that their truss answers this description ; and my opin- 
lon is asked upon the question thus presented. 
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Every applicant under the act in question is to be examined 
by a surgeon for pensions, who, if such applicant is found to 
have a rupture or hernia, is required to apply for a truss to 
the Surgeon-General, whose duty it is to furnish such appli- 
cant the one best suited to his disability. I see nothing in 
the act which requires the Surgeon-General to adopt and use 
in all cases the truss manufactured by any person or com- 
papy, unless in his judgment that truss is the best suited for 
all cases. No doubt the Surgeon:General is bound to furnish 
the truss best suited to the disability of the applicant; but 
that duty involves, of course, a decision as to the peculiarities 
of the disability, and the suitableness of the truss for such 
peculiarities, which decision he can make, if he chooses, in 
each case as it arises. If one style is best suited to all cases 
of hernia or rupture, then I think the Surgeon-General is 
bound to furnish that style; but if one style is best adapted 
to a case or class of cases, and ‘a different style is best 
adapted to another case or class of cases, then, in my opinion, 
he is at liberty to use the style meeting this requirement. 

Congress intended, as it seems to me, to furnish soldiers of 
the Union Army who were ruptured while in the line of duty 
with the best truss that could be procured, but at the same 
time it is left discretionary with the Surgeon-General to 
adopt one style in all cases, or he may furnish different 
styles in different cases; but always the style best suited to 
the circumstances of the case in which it is farnished. 

The Banning Company claim that their truss is the best 
suited for all disabilities of hernia or rupture; and if that be 
so, then the act makes it the duty of the Surgeon-General to 
farnish trusses of that style. But whether it is the best 
suited to all such disabilities, or whether it is the best suited 
to any such disabilities, or whether the two styles approved 
by the board of medical officers are the best suited to any or 
all of such disabilities, are questious for the Surgeon-General 
to decide, and upon which I am not at liberty to express any 
opinion. 

Very respectfully, your obedient servant, 
GEO. H. WILLIAMS. 


Hon. WM. W. BELKNAP, 
Secretary of War. 
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PRIVATE LAND-CLAIMS IN CALIFORNIA. 


A survey of a private land-claim in California was made in 1867, and for- 
warded by the surveyor-general for that State to the Commissioner of 
the General Land-Ottice, who approved the same, but from whose decis- 
ion an appeal was taken to the Secretary of the Interior, by whom the 
survey was disapproved and a new one ordered, which has not been 
made: Held, upon these facts, that it was competent to the successor in 
oftice of the Secretary who ordered the new survey to set aside or revoke 
that order, 

DEPARTMENT OF JUSTICE, 


August 2, 1872. 

Sir: I have the honor to acknowledge the receipt of your 
letter of the 30th ultimo, submitting certain inquiries for my 
opinion, to the consideration of which the following are the 
material facts as stated by you: 

In September, 1867, a survey was made of the Rancho Rio 
de Santa Clara, in California. Due advertisement of this 
survey was made in November and December of the same 
year. Exceptions were made to it and overruled by the sur- 
veyor-general. The papers were forwarded by him to the 
Commissionerof the General Land-Office, with the recommen- 
dation that a patent issue to Valentine Cota et al., confirmees 
under the act of July 1, 1864, (13 Stat., 332.) This survey 
was approved by the Commissioner. An appeal was taken 
to your immediate predecessor in office, by whom, on the 15th 
of June, 1870, that survey was disapproved and a new one 
o «ered, in which the boundaries of the claim were described. 
No new survey has been made. 

You inquire as follows: 

“Ist. Does the action of my predecessor conclude me from 
entertaining the motion for a rehearing, and am I bound by 
his decision, although my own judgment may not agree with 
his? 

“2d. Does the fact that the parties in interest have sub- 
mitted new and, material evidence, which would probably 
have changed the decision of my predecessor had it been 
before him, justify me in entertaining the motion for a re- 
hearing, although it may be doubtful whether such new evi- 
dence is technically such newly-discovered evidence as ould 
not have been known by the use of due diligence ?” 
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Provision is made for the survey of private land-claims in 
California by said actof July 1, 1864. When the surveyor- 
general of that State has acted in reference to such a survey 
according to the directions of the act, he is required to trans- 
mit the papers and proofs filed with him, with his opinion 
thereon, to the Commissioner of the General Land-Office, 
who is empowered to approve or disapprove the survey made, 
or to direct a new survey. When a survey, made in con- 
formity to the directions of the Commissioner, has been ap- 
proved by him, it is made his duty, as soon thereafter as 
practicable, to cause a patent to be issued to the claimant of 
the land. - 

To decide the question submitted by you, it is not neces- 
sary to decide what power, if any, the Commissioner has, 
after he has finally approved a survey, to modify or revise 
that decision. But my opinion is that the Commissioner has 
power to make any order or decision he may deem proper, 
and at pleasure to modify orders and decrees made by him- 
self or his predecessor, prior to the decision by which the 
survey is finally approved. The preliminary or interlocutory 
decisions, after the Commissioner acquires jurisdiction and 
before final judgment, are open to reversal. To obtain a sur- 
vey that can be finally approved is the object of all the pro- 
ceedings, and nothing is accomplished for the benefit of the 
person owning the land until that end is attained. 

On appeal, your predecessor, it appears, disapproved the 
survey of the land in question which had been approved by 
the Commissioner, and ordered a uew survey. Justice 
Catron says, in delivering the opinion of the court in Maguire 
vs. Tyler, (1 Black, 202,) “that the jurisdiction to revise on 
appeal was necessarily co-extensive with the power to adjudge 
by the Commissioner,” and therefore, if my views as to the 
powers of the Commissioner are correct, it follows that you 
are at liberty for any reasons satisfactory to yourself to adopt 
or reverse the order for a new survey made by your prede- 
cessor. Should the new survey be made as ordered, you 
certainly have the power, if the subject is properly presented, 
to disapprove it, and so in effect reject the order of your 
predecessor, and it is obvious that no such circuitous action 
is necessary to reach that result if you are now satisfied, 
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from new evidence or otherwise, that the order was erroneous 
and ought not to be executed. 

T hold, therefore, that you have the right to affirm or rescind 
the order for a new survey made by your predecessor, and 
that, with due regard, of course, to the interests of all con- 
cerned and subject. to the rules of practice in your Depatt- 
ment, you are at liberty to consider any evidence that may 
aid you in reaching a correct conclusion. 

I express no opinion as to whether or not you have the 
power to set aside an order made by a predecessor in office 
finally approving a survey, though the cases of Maguire vs. 
‘Tyler, (1 Black, 202,) and Maguire vs. Tyler, (8 Wall., 650,) 
would seem to countenance the existence of that power. 

Very respectiully, ‘your obedient servant, 
GEO. H. WILLIAMS. 


—_——— ee 


Hon. C. DELANO, 
Secretary of the Interior. 


RETIRED PAY OF SURGEON-GENERAL FINLEY. 


Under the act of August 3, 1°61, chap. 42, Surgeon-General C. A. Finley 
was, upon his own application, by an order from the War Department, 
issued by direction of the President on the 23d of April, 1862, placed 
upon the retired-list of the Army, to date from April 14, 1862; and, by 
the same act, any officer retired thereunder was to be allowed “the pay 
proper of the highest rank held by him at the time of his retirement 
whether by staff or regimental commission, and four rations per day,” 
without any other pay, emoluments, or allowances. 

In enacting that provision, Congress acted on the supposition that the 
compensation of all officers consisted of what is termed “ pay proper” 
and certain emoluments besides, such as commutation fur service 
rations, &c.; and the limitation of “four rations per day” was designed 
to operate solely in diminution of those emoluments. 

But the compensation of the Surgeon-General consisted of a stated annual 
salary, without any emoluments of the kind referred to, and the rank 
held by him, not being assimilated by law to any particular grade in 
the Army, was indicated only by the title of his office. 

Held, therefore, that Surgeon-General Finley became entitled, on his 
retirement, to the annual salary which he previously received, that 
being the pay proper of the highest rank held by him, but not to four 
rations per day in addition thereto, as the allowance of these would be 
inconsistent with the purpose of the limitation mentioned. 
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DEPARTMENT OF JUSTICE, 
August 2, 1872, 

Sir: [have had the honor to receive your letter of the 
26th of June last, covering a communication from the Second 
Comptroller relative to the retired pay of Surgeon-Gencral 
Clement A. Finley, and presenting for my consideration the 
following question: ‘*Has he (Surgeon-General Finley) a 
legal title to the yearly salary which he received before 
retirement; or is he restricted to the pay proper of a colonel 
of cavalry, viz., $110 per month and four rations per day ?” 

It appears that by an order issued from the War Depart- . 
ment, dated April 23, 1562, the President directed that the 
name of Surgeon-General Finley be placed upon the retired- 
list of the Army, to date from April 14, 1862, he having 
applied to be retired from active service after more than 
forty years’ service. This was under the provisions of the act 
of August 3, 1861, (12 Stat., 287,) the 15th and 16th sections 
of which enact: : 

(15.) “That any commissioned officer of the Army, or of 
the Marine Corps, who shall have served as such for forty 
consecutive years, may, upon his own application to the 
President of the United States, be placed upon the list of 
retired officers, with the pay and emoluments to be allowed 
by this act.” 

(16.) “That if any commissioned officer of the Army, or 
of the Marine Corps, shall have become, or shall hereafter 
become, incapable of performing the duties of his office, he 
shall be placed upon the retired-list and withdrawn from 
active service and command, and from the line of promotion, 
with the following pay and emoluments, namely, the pay 
proper of the highest rank held by him at the time of’ his 
retirement, whether by staff or regimental commission, and 
four rations per day, and without any other pay, emoluments, 
or allowances; * * * Provided, That, should the 
Brevet Lieutenant-General be retired under this act, it shall 
be without reduction in his current pay, subsistence, or 
allowances. And provided further, That there shall not be on 
the retired-list at any one time more than seven per centum 
of the whole number of officers of the Army as fixed by law.” 
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By the 2d section of the act of April 14, 1818, entitled “An 
act regulating the staff of the Army,” (3 Stat., 426,) the office 
of Surgeon-General was created, with “a salary of $2,500 per 
annum,” and it was retained by the 10th section of the sub- 
sequent act of March 2, 1821, fixing the military peace estab- 
lishment of the United States, (3 Stat., 616,) without any 
change with regard to the compensation provided therefor. 
That remained thenceforth the same in amount until, by vir- 
tue of the 1st section of the act of February 21, 1857, (11 
Stat., 163,) it was increased to $2,740, at which figure it stood 
on the 14th April, 1862, the date of Surgeon-General Finley's 
retirement. During this period the Surgeon-General was 
not entitled to commutation for rations, forage, or any other 
emolument whatever, with the exception of thé longevity-ra- 
tions allowed by the act of July 7, 1838, (5 Stat., 308,) sup- 
plementary to the act of July 5, 1838, (5 Stat., 256.) 

The 8th section of the act of February 11, 1847, (9 Stat., 
125,) declares, “ that the rank of the officers of the Medical De- 
partment of the Army shall be arranged upon the same basis 
which at present determines the amount of their pay and 
emoluments.” This is the only legislative provision regulating 
the rank of ofticers of the Medical Department which was in 
force on the 14th of April, 1862, when Surgeon-General Fin- 
ley was retired. But it was not, I think, applicable to the 
Surgeon-General. 

The 10th section of the acé of 1821, cited above, had pro- 
vided that (besides one Surgeon-General) the Medical De- 
partment should consist of eight surgeons, with the compen- 
sition of regimental surgeons, and forty-fiveassistant surge ous, 
with the compensation of post surgeons. Subsequently, by 
the act of June 380, 1834, (4 Stat., 714.) surgeons became enti- 
tled to the pay and eloluments of a major, and assistant sur- 
geons having served five years to the pay and emoluments of 
a captain, and those of less than five years to the pay and 
emoluments of a first lieutenant. The line officers here reter- 
red to are to be understood as officers of infantry, so that the 
compensation of surgeons and assistant surgeons was by the 
last-named act made to conform to the pay and emoluments 
of a major, captain, or lieutenant of infantry, as the case might 
be. It was afterward provided by the 24th section of the act 
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of July 5, 1838, (5 Stat., 259,) that officers of the Medical De- 
partment should receive the pay and emoluments of officers 
of cavalry, of the same grades, respectively, according to 
which they were then paid by the then existing laws. 

Now, it would seem that the design of the provision above 
quoted from the 8th section of the act of February 11, 1847, 
was merely to give those officers of the Medical Department, 
whose compensation was determined by reference to the pay 
and emoluments of line-ofticers of the cavalry, as before men 
tioned, the rank of the latter officers. It could not have been 
intended to embrace the Surgeon-Geueral, as his compen- 
sation was not established with reference to, or based upon, 
the pay and emoluments of any specified rank in the line of 
the Army, but appears to have been fixed irrespective thereof. 
Indeed, from the time of the creation of the oftice of Surgeon- 
General, in 1818, down to the date of the retirement of Sur- 
geon-General Finley, the rank of that office does not seem 
to have even been fixed or regulated by statute; I mean 
relatively to lineal rank in the Army. 

In the Army Regulations of 1821 the Surgeon-General is 
not regarded as an officer clothed with rank assimilated to 
that of the line, (see art. 2, par. 5, p. 143) so also in the 
regulations of 1825, (see art. 2, par. 7, p. 14.) However, by 
the Army Regulations of 1835, he, along with two other staff. 
officers ‘ without military rank,” is classed as a colonel, (see 
art. 2, p. 2;) and by the Army Regulations of 1841 he is like- 
wise classed as a colonel, (see art. 2, par. 5, p. 2.) The 
subsequent regulations, down to 1861, do not in express 
terns preserve this classification ; but the Army Register for 
the same period, in the list of officers of the Medical Depart- 
ment, mentioned the “ Surgeon-General with the rank of 
colonel.” 

Yet, in the absence of some legislative provision establigh- 
ing, or at least recognizing, the rank of the Surgeon-Geueral, 
within the period referred to, as that of a colonel, (and I am 
not aware of avy such provision,) I do not regard the simple 
fact that he has been so classed in the Army Regulations as 
warranting the conclusion that, in contemplation of the 16th 
section of the act of August 3, 1861, supra, he is to be con- 
sidered as an officer holding that rank. For the grade or 
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rauk of officers in the Army is determined by statute and uot 
by executive regulations, and hence, from a legal point of. 
view, they must be deemed to be clothed with such rank, and 
such only, as Congress has attached to their oflices respect- 
ively. | 

Thus, during the period mentioned, the Surgeon-General 
cannot: properly be said tu have held the rank of colonel, or, 
indeed, any other rank, except that which, as chief of the 
Medical Department, appertained to the oflice itself, and which 
is to be regarded as superior to that of the other officers in 
the same Department. Ilis rank was sui generis; it was, so 
to speak, that of the Surgeon-General alone. 

From the foregoing it is evident that no authority exists 
for restricting the retired compensation of Surgeon-General 
Finley to the pay proper of a colonel of cavalry and four 
rations per day ; he not having held that rank in-contempla- 
tion of law at the time of his retirement. 

The provision in the act of August 3, 1861, under which 
only is his compensation allowable, gives the retired officer 
‘the pay proper of the highest rank held by him at the time 
of his retirement, &c., and four rations per day,” &c. Here 
it is obvious that Congress acted upon the supposition that 
the compensation of all oflicers of the Army consisted of what 
is termed “ pay proper,” and certain emoluments besides, such 
as commutation for service rations, &c., and the limitation 
of “four rations per day” was manifestly designed to oper- 
ate in diminution of these emoluments. But, as has been 
already shown, the compensation of the Surgeon-General 
consisted of a stated salary, which may be denominated his 
pay proper, without any emoluments of the kind referred to, and 
the highest rank held by him is indicated only by the title of 
his oftice. Under these circumstances the compensation to 
which he would become entitled on retirement would seem to 
be the salary which he had previously received, that bemg 
the pay proper of the highest rank held by him, but not in 
addition thereto the four rations per day; as to allow these 
also would be inconsistent with the plain purpose of the pro- 
vision in which they are named. 

I understand that from the date of his retirement in April, 
1862, up to the present time, Surgeon-General Finley has 
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been allowed the annual salary which he received before he 
was retired, without the four rations. In my opinion that is 
the retired pay to which he is legally entitled under the act 
ot August 3, 1361. 
I return herewith the papers which accompanied your let- 
ter. 
bam, sir, with great respect, vour obedient servant, 
GkO,. H. WILLIAMS. 
Hon. Wa. W. BELKNAP, 
Secretary of War. 


LIMITATIONS UNDER INTERNAL-REVENUE LAWS. 


The varions statutes passed by Congress, applicable to civil and criminal 
proceedings under the internal-revenue laws, reviewed, and the follow- 
ipg tesult reached : 

1. That the 3d section of the act of March 26, 1204, chap. 40, furnishes 
the law of limitation as to all criminal procecdings under the internal- 
revenue acts, the period within which such proceedings must be com- 
menced being tive years. 

2. That the same section perhaps, or, if not, then certainly the 4th 
section of the act of February 2%, 1939, chap. 36, furnishes the law of 
limitation as to all proceedings for the recovery of fines, penalties, and 
forfeitures under the internal-revenue acts—the period being the same 
under either section, namely, five years. 


DEPARTMENT OF JUSTICE, 
August 3, 1872. 

Sin: In answer to your inquiry as to the limitations upon 
proceedings, civil or criminal, under the internal-revenue 
laws, I have to say that— 

By the 32d section of the crimes’ act of April 30, 1790, (1 
Stat., 119,) it is declared that no person shall be prosecuted, 
tried, or punished for any offense, not capital, nor for any fine 
or forfeiture under any penal statute, unless the indictment or 
information for the same shall be found or instituted within 
two years from the time of committing the offense or incur- 
ring the fine or forfeiture aforesaid, with a proviso that noth- 
ing therein contained shall extend to any person or persons 
fleeing from justice. 

That provision, however, was subsequently restricted in its 
operation by the 89th section of the act of March 2, 1799, for 
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the collection of duties on imports and tonnage, (1 Stat., 690.) 
which provided that “no action or prosecution shall be main- 
tained in any case under this act unless the same shall have 
been commenced within three years next after the penalty or 
forfeiture was incurred ;” the effect of the latter enactment 
being to except from the two years’ limitation of the act of 
1790 all prosecutions or suits for offenses, fines, forfeitures, or 
penalties under the duty-collection act of 1799, and to make 
such prosecutions or suits subject to a limitation of three 
years. 

The 3d section of the act of March 26, 1804, (2 Stat., 290,) 
next declares “that any person or persons guilty of any crime 
arising under the verenue-laws of the United States, or incur- 
ring any fine or forfeiture by breaches of the said laics, may 
be prosecuted, tried, and punished, provided the indictment 
or information be found at any time within jive years after 
committing the offense or incurring the forfeiture, any law 
or provision to the contrary notwithstanding.” 

This section, as if would seem, repealed by implication the 
three years’ limitation contained in the act of 1799.  After- 
ward, by the 4th section of the act of February 28, 1839, 
(5 Stat., 322,) it was enacted “that no suit or prosecution 
shall be maintained for any penalty or forfeiture, pecuniary 
or otherwise, accruing under the laws of the United States, 
unless the saine suit or prosecution shall be commenced 
within fire years from the time when the penalty or forfeiture 
accrued: Provided, The person of the offender, or the property 
liable for such penalty or forfeiture, shall, within the same 
period, be found within the United States, so that the proper 
process may be instituted and served against such person or 
property theretor.” 

Lastly, it appears that the 14th section of the act of 
of March 3, 1863, (12 Stat., 741,) has repealed so much of the 
S9th section of the act of March 2, 1799, above cited, and so 
much of the 3d section of the act of March 26, 1804, also cited 
above, ‘as Impose any limitation upon the conmencement of 
wy action or proceeding for the recovery of any fine, penalty, 
or forfeiture, incurred by reason of the violation of any law 
of the United States relating to the importation or entry of 
goods, wares, or merchandise.” 
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Here it will be observed that while the act of 1863 repeals 
specifically so much of the 3d section of the act of 1804 as 
imposes alimitation upon suits for the recovery of fines, pen- 
alties, or forfeitures, under the impost laws, it leaves in full 
force the tth section of the act of February 28, 1839, cited 
above, which provides a limitation applicable to such. suits, 
and likewise so much of the 3d section of the act of 1804 as 
prescribes a limitation for the prosecution of crimes arising 
under the rerenue-larcs. 

Now there can be no doubt that the provisions of the 3d 
section of the act of 180£ extend to prosecutions and suits 
under the internal-revenue laics, as well as to those under the 
customs or tmpost-laics, and it would seem that the repealing 
act of 1863, so far as it applies to that section, operates only 
upon the limitation concerning the proceedings for the re- 
covery of fines, penalties, and forfeitures incurred under the 
latter laws, and not upon the limitation as it respects similar 
proceedings under the former laws. 

But be that as it may, it is very clear that the provisions 
of the act of 1839 are sufficiently comprehensive to embrace 
all such proceedings, whether under the impost or the inter- 
nal-revenue lars. Accordingly, in regard to the commence- 
ment of prosecutions and suits under the internal-rerenue 
acts, the following statutes appear to furnish the lay of lim- 
itation: | 

1. The 3d section of the act of 1804, as to all criminal pro- 
ceedings, the limitation being five years. 

2. The same section, perhaps, or if not, then certainly the 
4th section of the act of 1839, as to all proceedings for the 
recovery of fines, penalties, and forfeitures, the limitation 
being the same under either section, namely, five years. 

In connection with this subject the following cases may be 
appropriately mentioned: United States vs. Maillard, (13 Int. 
Rev. Rec., 27;) In the matter of Adolf Landsberg, (11 ibid., 1505) 
United States vs. Wright, (11 ibid., 355) United States vs. 
Shory, (9 ibid., 202.) 

Very respectfully, your obedient servant, 


GEO. H. WILLIAMS. 
Hon. Wau. W. BELKNAP, 


Secretary of War. 
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STEAMERS GENERAL MEIGS AND GENERAL BURNSIDE. 


By charter-parties made in October, 1562, the steamers General Meigs and 
Genera] Burnside were hired to the Government, to be used in the mil- 
tary service for the terin of six months, commencing from the 15th of 
that month, at a per diem of $300 for each, with the privilege of pur- 
chase at a stated amount at the end of three months. On the 2d of Feb- 
ruary, 1263, the Quartermaster-Geperal issued an order to purchase the 
steamers nuder the provisions in their charter-parties, the purchase to 
date as of the 15th of January previous; that order was not fiually car- 
ried into effect until the 13th of May following, on which day bills of 
sale, transferring the steamers to the United States, antedated the lath 
of January, 1863, were executed and delivered by the owners thereof, 
who also made out bills for the purchase-money, bearing the date last 
mentioned, and received payment of the samme; the owners furthermore 
made out bills against the Government for re-imbursement of expenses 
incurred in running the steamers during the period between the 15th of 
January andthe 13th of May, and received payment thereof. A clai.n, 
however, was subsequently presented by them for compensation for the 
use of the steamers during that period, at the charter-rate of $300 per 
diem, deducting the amount already received for re-imbursement of 
running expenses: Held that this claim, under the circumstances, bas 
no validity. 

DEPARTMENT OF JUSTICE, 
August 7, 1872. 

Sir: I have the honor to acknowledge the receipt of your 
letter of the 11th ultimo, asking my opinion upon certain 
questions of law arising upon claims made upon the Govern- 
ment by the former owners of the steamers General Meigs 
and General Burnside, for the services of those vessels from 
the 15th day of January, 1863, until the 13th of: the ensuing 
May, at the rate of $300 per day for each vessel. 

On the 20th day of October, 1862, the said steamers, by 
separate charter-parties, alike in terms, were chartered to the 
United States for the period of six months from the 15th day 
of that month. Compensation was provided for in said 
charter-parties as follows: The “sum of three hundred dol- 
lars per day for each and every day said steamer may be 
employed, and to furnish all fuel from the above date until 
the said steamer is returned * . * to the port of 
Philadelphia, in the same order as when received.” ° 

Each charter-party contained the following clause: ‘‘ The 
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War Department has the privilege to purchase said steamer 
at the end of three months for the sum of forty-five thousand 
dollars, cash.” 

On the 2d of February, 1863, Quartermaster-General Meigs, 
ina letter to Deputy Quartermaster-General Crossman, among 
others, gave him the foliowing instructions: ‘*You are ac- 
cordingly directed to purchase said vessels, as provided in the 
charter-parties, the purchase to date from the 15th of Janu- 
ary, 1863. As the vessels are still in service, and payments 
for the services under those charters will not be made beyond 
that date, the owners will be paid the expenses of running 
them from said Loth day of January until such time as the 
expenses are assumed and provided for by the United States.” 

To have these instructions carried aut, this letter was re- 
ferred by Colonel Crossman to Assistant-Quartermaster Boyd. 

R. F. Loper is described in the charter-party of the Gen- 
eral Meigs as owner, and as managing owner in the charter- 
party of the General Burnside. Boyd states in respect to 
said letter as follows: ‘That immediately after he received 
said letter of February 2, 1853, he notified R. I. Loper ver- 
bally to make transfer of the titles of the boats to the United 
States Government, and said Loper thereupon verbally con- 
sented and promised so to do; that he did not show to said 
Loper said letter of February 2, 1863, or read the same to 
him, or state to him its contents, but notified him that he had 
instructions to purchase said steamers, and to pay therefor 
the sum of forty-five thousand dollars each, under and in pur- 
suance of the provision in the charter-parties giving the War 
Department the privilege of purchasing them at aud for the 
said sum of forty-five thousand dollars each.” 

On the 4th of February, 1863, R. F. Loper addressed to 
Quartermaster Biggs a@ letter, of which the following Is a 
COPY : 

“ PHILADELPHIA, February 4, 1863. 

“Dear Ser: [ would hereby respectfully inform you that 
I have sold the steam-propellers General Meigs and General 
Burnside to the United States War Department, to date from 
the fifteenth day of January last past; that the United States 
War Department pay all expenses from and after that date. 

“It was also agreed that the captains should have one 
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thousand dollars per month to man the boats and victual 
all hands. The United States War Department to pay enzi- 
neers, firemen, and coal-passers’ wages; captain to furnish 
board. 

Very truly, yours, \c., 

oR. FL LOPER. 
“Lieut. Col. (ERMAN BIGGs, 
* Quartermaster, United States Army.” 


This letter shows that Boyd’s statement, as above quoted, 
cannot be true; for it appears that Loper fully understood 
and made the contract of sale in accordance with the instruc- 
tion of General Meigs. Boyd further states that, on the 9th 
of March, 1863, he addressed to said Rh. T°. Loper a letter, 
bearing date March 9, 1863, requesting him to have the trans- 
fer made at once; and thereupon said Loper called at his 
office and stated verbally that he (Loper) declined to make 
the transfer, of which he (Boyd) at once informed the Quar- 
termaster-General by letter, dated March 10, 1863; that imme- 
diately thereafter he received the letter of March 9, 15863, 
addressed by the Quartermaster-General to Colonel G. H. 
Crossman, and he then informed said R. EF. Loper that he had 
received instructions not to purchase said steamers until fur- 
ther orders. 

On the 9th of May the Quartermaster-General sent to Colonel 
Crossman instructions, which were referred to Assistant-Quar- 
termaster Boyd, as follows: 

‘ You will please take immediate measures to carry out the 
Pisthuc tous Cmmnices intheletter toyou from this Office, dated 
February 2, 1863, a copy of which is inclosed, relative to the 
pirdlinseat ee steamers General Meigs and General Burnside ; 
payment for the service of these vessels to cease from loth 
January, 1863. Expenses of running them from that date to 
be paid to owners.” 

On the 13th of May, ht. EF. Loper, as owner of the steamer 
General Meigs, executed a bill of sale therefor to the United 
States, dated the 15th of January, 1563. On the same day, 
R. I’. Loper, as one-fourth owner; Anthony Reybold, as one- 
fourth owner; and the firm of Harlan, Hollingsworth & 
Co., a8 one-fourth owner of the General Burnside, executed a 
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bill of sale therefor to the United States, and the bill of sale 
by Wileox, the owner of the other one-fourth, was dated on 
the 29th of April, 1863. Possession of the vessels was deliv- 
ered to the United States on the said 13th day of May. Lo- 
per received the purchase-money for both vessels, and exe- 
cuted receipts, as follows : 


* The United States to I. F. Loper, Dr. 


“Date of pur- The steamer named theGeneral 
chase: 1863, 9 Meigs, with her masts, vards, 
January lo. sails, rigging, anchors, ¢a- 
bles, boats, tackle, apparel, 
and appurtenances, com. 

plete ........ Gai ana Sea -- &45,000 00 


as per letters addressed Quartermaster-General'’s Orlice, Wash- 
ingtov, February 2, and May 9, 1863, hereto annexed. 

* Received, at Philadelphia, the 13th of May, 1563, of Cap- 
tain A. Boyd, assistant quartermaster, United States Army, 
forty-five thousand dollars and =. cents, in full of the above 
account. 

“RR. PF. LOPER.” 


The same ‘receipt, in form, was executed in the case of the 
General Burnside. 

In May and June, 1863, Loper received from the United 
States $3,000 for the running-expenses of said vessels from the 
loth of January to the 13th of May, 1863, and executed 
receipts, as follows: 


“ The United States to R. F. Loper, Dr. 


1863, March 15. Re-imbursements of moneys paid 
for victualing, manning, and 
sailing steam-propeller Gener- 
al Burnside, from the 15th day 
of January to the loth day of 
March, 1863, as per agreement 
made with Brigadier-General 
M. C. Meigs, Quartermaster- 
General United States Army, 
2 months, at $1,000 per month. 2,000 00 
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‘Received, at Philadelphia, the 30th of May, 1863, of Cap- 
tain A. Boyd, assistant quartermaster, United States Army, 
the sum of two thousand dollars and cents, in full of 
the above account. 

“nh. FP. LOPER.” 


The other receipts are like this in form. 

I do not consider it necessary to notice in detail the in- 
quiries contained in the Comptroller’s statement submitted 
by you, for they amount tothe question, whether or not the 
United States are bound to pay Loper, and those wliom he 
represents, for the services of said vessels from the 15th of 
January to the 13th of May, 1863, at the rate of 3300 each 
per day, deducting of course the amouut already re-imbursed 
for their running-expenses. 

It will not be denied that parties to a sale of a vessel may 
agree that it shall take effect at a date anterior to the actual 
transfer of title and possession, so far as the earnings or 
expenses of the vessel are coucerned. Loper’s receipts for 
the purchase-money of the vessels show that they were sold 
by him, “as per letters dated Quartermaster-General’s Oftice, 
Washington, February 2 and May 9, 1863, hereto annexed,” 
which letters were clearly and expressly to the effect that 
the sale was to date from the 15th of Jannary, 1863; that the 
owners were not to be paid for the services of such vessels 
after that date, but were only to receive from the Government 
heir running-expenses. These receipts, too, expressly state 
upon their face that the date of the purchase was the loth 
of January, 1863. Tlie bills of sale, with the exception of 
the one ¢«xecuted by Wilcox for one-fourth of the General 
Burnside, are dated on the 15th of January, 1863. Loper’s re- 
- ceipts for the running-expenses of the vessels show upon their 
face that the money was received “as per agreement made 
with Brigadier-General M. C. Meigs, Quartermaster-General 
United States Army.’ The agreement here referred to is 
the one mentioned in Loper’s letter to Biggs, of date Febru- 
ary 4, 1863, in which it is stated that the sale is ‘to date 
from the 15th day of January last past; that the United States 
War Department pay all expenses from and after that date.” 

Putting these writings together, which are the best, and 
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ordinarily ought to be treated as incontrovertible, evidence 
of the contract, and it is difficult to resist the conclusion that 
it was well and distinctly understood between the parties at 
the time the sales were made that the vendors were not to 
be paid for the services of the vessels after the 15th of January, 
but were to be paid the running-expenses; and with respect 
to those matters, the vessels were to be regarded as having 
become the property of the United States at the said date. 

To weaken the force of these documents, the aflidavit of 
Boyd is introduced, in which he says that he did not dis- 
close the contents of said letters of February 2 and May 9 
to Loper at the time of the purchase; that Loper complained 
and said he should insist upon payment for services of the 
vessels, &c. | 

Little weight, in my opinion, ought to be attached to this 
aflidavit, for two reasons, First, Boyd knew that he had no 
authority to purchase the vessels otherwise than as instructed 
in said letters, and his failure to disclose their contents at the 
time of the purchase, if such was the fact, was either because 
he knew that Loper was aware of what they contained, or 
because for some reason he desired @ misapprehension to 
exist as to the terms and conditions of the purchase. Sec- 
ond, the receipts show upon their face that the said letters 
were annexed, and they are found upon the files of the 
Department, annexed to the receipts. But whether annexed 
ov not at the time of the purchase, Loper’s letter to Biggs of 
February 4 shows that he well knew what the Quartermaster- 
General's letter of February 2 contained. 

It is claimed that Wileox is entitled to his proportionate 
pay for the services of the General Burnside, to the 29th of 
April, the date of his bill of sale; but I find anrong the 
papers a power of attorney from Wilcox to Loper, dated the 
11th day of May, 1863, by which Loper is not only author- 
ized to collect and receive the purchase-money for one-fourth 
of the General Burnside, but is also authorized to collect 
what may be due Wilcox for “sailing, victualing, and man- 
ning the said steamship.” This satisfies me that Wilcox un- 
derstood the arrangement as the other parties to the sale 
did. Ithink they are all chargeable with the knowledge, 
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and bound by the acts of Loper in respect to the earnings 
and expenses of the vessels. 

It has been argued that said owners had no motive and 
did not intend to give up the claim for services when they 
sold the vessels. What were the writings made for at that 
time if they were not to be the evidence of the intentions and 
acts of the parties? My opinion is, that they are the only 
evidence that can legally be considered in this case, and that 
they show that the former owners and.vendors of the vessels 
have no claims against the United States for their services 
after the 15th day of January, 1863. 

Very respectfully, 
GEO. H. WILLIAMS. 

Hon. WM. W. BELKNAP, 

Secretary of War. 


LOUISVILLE AND PORTLAND CANAL. 


The expenditure of the appropriation provided by the act of June 10, 1872 
chap. 416, “for continuing the work ou the canal at the Falls of the Ohio 
River,” whether made with or without the consent of the Louisville and 
Portland Canal Company, will not affect any rights which the latter 
nay now have as to tolls. 


DEPARTMENT OF JUSTICE, 
August 7, 18702. 

Sir: I have the honor to acknowledge the receipt of your 
letter of the 5th instant, inclosing a copy of an act approved 
June 10, 1872, making appropriations for the repair, preser- 
vation, and completion of certain public works on rivers and 
harbors, and calling my attention to the following provision 
therein: 

“ For the continuing the work on the caval at the Falls of 
the Ohio River, three hundred thousand dollars. And the 
Secretary of War is hereby directed to report to Congress at 
its next session, or sooner if practicable, the condition of said 
canal, and the provisions necessary to relieve the same from 
incumbrance, with a view to such legislation as will render 
the same free to commerce at the earliest practicable period, 
subject only to such tolls as may be necessary for the super- 
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intendence and repairs thereof, which shall not after the pas- 
sage of this act exceed five cents per ton.” 

You inquire “whether the act above stated necessitates 
the Lonisville and Portland Canal Company to accept the 
rate of toll prescribed by it, should they consent to the im- 
provement being carried on.” 

Contining myself to the question submitted by vou, I have 
to say, in answer, that in my judgement the expenditure of the 
appropriation to continue the work on the canal at the Falls 
of the Ohio will make no difference with the rights of said 
company in respect to the tolls of said canal. The two clauses 
of the above-cited provision are separate and distinet, and 
the execution of the one is in no way connected with, or de- 
pendent upon, the execution of the other. 

Whether said company have any right to refuse, or accept, 
or in any way interfere with the use of the appropriation, as 
ladicated in said act of Congress, or whether they have any 
right to impose, at this time, tolls in excess of five cents per 
ton, are questions upon which I express no opinion. I only 
mean tu say that the rights which the company now have as 
to tolls, whatever they may be, will continue unaffected by 
the use of said appropriation in continuing the work upon 
the canal, whether the expenditure is made with or without 
their consent. 

Very respectfully, your obedient servant, 
GEO. H. WILLIAMS. 

Hon. Wu. W. BELKNAP, 

Secretary of War. 


BRIDGES ACROSS THE MISSISSIPPI RIVER. 


The provision in the act of June 4, 1e72, chap. 2=1, entitled “An act fur- 
ther regulating the construction of bridges across the Mississippi River,” 
Which requires the Secretary of War, in locating any such bridge, to 
“have due regard tothe * r * wants ofall railways and high- 
Ways crossing said river,” commented on and construed, 

Where a bridge is to be located under an act wherein only railway use 
ig mentioned and provided for, the wants of railways only are to be 
considered. 
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But it is otherwise whore the brid s2i3 to ba locate] un ler an act provid - 
ing for both railways and wagon-ways. There the wants of both kinds 
of road are to be regarded, and the location should be made with a 
View to the accommodation of each. 


DEPARTMENT OF JUSTICE, 
August 7, 1872. 

Sin: [have the honor to acknowledge the receipt of your 
letter of the 3d instant, in which you request my opinion 
upon the question whether, by the act of June 4, 1872, entitled 
‘An act further regulating the construction of bridges across 
tue Mississippi River,” all such bridges as are therein re- 
ferred to are required to be highway as well as railway 
bridges. 

The act requires “that all bridges hereafter constructed 
over and across the Mississippi River, under any act of Con- 
gress, shall be subject to all the terms, restrictions, and re- - 
quirements contained in the fifth section of an act entitled 
‘An act to authorize the construction of a bridge across the 
Mississippi River, at or near the town of Clinton, in the 
State of Iowa, and other bridges across said river, and to 
establish them as post-roads,’ approved April 1, 1872;” and 
that, “in locating any such bridge, the Secretary of War 
shall have due regard to the security and convenience of 
navigation, to convenience of access, and to the wants of all 
railways and highways crossing said river.” 

It is, I presume, under the last clause of the act, which 
provides that due regard shall be had, in the location of 
these bridges, to the wants of railways and highways cross- 
ing the river, that the question to which you call my atten- 
tion is raised. 

Examining the copies of the several acts for the construc- 
tion of bridges over the Mississippi and other navigable rivers, 
which accompany your letter, [ find that in most of them pro- 
vision is made for railway purposes and use only, while in a few 
of such acts provision is made for wagon-ways. It may prop- 
erly be inferred, therefore, that when only use for railway 
purposes is provided for, use in connection with public high- 
Ways is not included. 

In view of this, there need be no difficulty in construing and 
applying the requirement of the act in relation to the rezaid 
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to be had, in locating the bridges, “to the wants of all rail- 
ways and highways crossing the river.” If a bridge is to be 
located under an act in which only railway use is mentioned 
and provided for, the wants of railways only are to be consid- 
ered; but if under an act providing for both railways and 
wagon-ways, then the wants of both descriptions of roads 
must be regarded, and the location must be made with a view 
to the accommodation of both. 

Under this interpretation of the clause referred to, the 
act is in harmony with all the acts for the construetion of 
bridges over navigable rivers. Moreover, had Congress in- 
tended so important a modification of previous acts as a 
requirement that the bridges in question should all be con- 
structed for both railways and highways, it is hardly to be 
supposed that it would have been content to make so vague 
a provision for the purpose as the words of this clause would 
constitute. It would, in fact, be leaving interests of very great 
value and consequence to the chances of a doubtful implica- 
tion; and, as most of these bridgesare authorized to be built by 
railway companies, interested only in the accommodation of 
their own business, it is not to be presumed, in the absence 
of explicit provision to that effect, that Congress meant to 
burden them with the heavy additional expense that would 
have to be incurred to accommodate these bridges to the 
uses of common highways or wagon-roads. 

The true intent of the provision of the act relative to the 
location of bridges is, it seems clear, to define more particu- 
larly the duty of the Secretary of War in making such loca- 
tions. In the 5th section of the act for the construction of 
the bridge across the Mississippi, at or near Clinton, &c., 
he is required to take care that it be located so as not to 
interfere with the security of navigation; but here he is re- 
quired to have regard also to convenience of access, and to 
the accommodation of the railways and highways for the uses 
of which the bridges are intended. 

Very respectfully, your obedient servant, 
GEO. H. WILLIAMS. 

Hon. Wm. W. BELKNAP, 

Secretary of War. 
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PENSIONS. 


The third proviso of the act of April 20, 1844, chap. 15, declaring that “no 
person in the Army, Navy, or Marine Corps shall be allowed to draw 
both a pension as an invalid and the pay of bis rank or station in the 
service, Nuless the alleged disability for which the pension was granted 
be such as to have occasioned his einployment in a lower grade, or in 
some civil branch of the service,” is not repealed by the Sth and 13th 
sections of the act of July 14, 1-62, chap. 166. 

DEPARTMENT OF JUSTICE, 
August 8, 1872. 

Sir: I have the honor to acknowledge the receipt of your 
letter of the 22d ultimo, in which you submit for my opinion 
the following question: “Whether the language of the 5th 
and 13th sections of the act of July 14, 1862, (12 Stat., 568, 
569,) should be construed as a repeal of the third prov iso of the 
act of April 30, 1844,” (5 Stat., 657.) 

The proviso of the act of 1844, to which you refer, declares : 
‘That no person in the Army, Navy, or Marine Corps shall 
be allowed to draw beth a pension as an invalid and the pay 
of his rank or station in the service, unless the alleged dis- 
ability for which the pension was granted be such as to have 
occasioned his employment in a lower grade, or in some civil 
branch of the service.” 

The Sth section of the act of 1862 provides “That pensions 
which may be granted in pursuance of the provisions of this 
act, to persons who may have been or shall be employed in 
the military or naval service of the United States, shall com- 
mmence on the day of the discharge of such person, iu all 
cases in which the application for such provisions [pensions] 
is filed within one year after the date of said discharge; and 
in cases in which the application is not filed during said year, 
pensions granted to persons employed as aforesaid shall com- 
mence on the day of the filing of the application.” 

The 138th section of the act of 1862 merely repeals all acts 
aid parts of acts inconsistent with the provisions of that 
act. 

I perceive nothing in the provisions of the acts of 1844 
aid 1862, above quoted, which makes them inconsistent with 


each other. 
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The object of the proviso in the act of 1844 was to prohibit 
the payment to any one serving in the Army, Navy, or 
Marine Corps of both pay and pension, except when the dis- 
ability for which the pension is allowed is such as to have oc- 
casioned his employment in a lower grade, or in some civil 
brauch of the service. The Sth section of the act of 1862 
was designed to regulate the commencement of pensions 
granted under that act. The former enactment operates only 
when a case arises which does not fall within either of the 
exceptions named; and its effect in such case, as it would 
seem, is not to avoid the pension altogether, but to prevent 
the pensioner from receiving it for and during the time he 
remains in the Army, Navy, or Marine Corps, and receives 
the pay of his station in the service. The latter enactment 
being directed to an entirely distinct subject-matter, namely, 
the period at which a pension granted shall commence, does 
not necessarily interfere with or restrain the operation of the 
other in the cases to which it properly applies. 

lam, therefore, of the opinion that the sections of the act 
of 1862 mentioned, should not be construed as repealing the 
proviso in the act of 1844. 

I have the honor to be, very respectfully, 


GEO. H. WILLIAMS. 
Hon. C. DELANO, 


Secretary of the Interior. 


SURVEY OF LAND-CLAIMS IN MISSOURLT. 


In the matter of the claim for a tract of land near Saint Louis, Missouri, 
confirmed to Angelica Chouvin, assignee of Jean F. Perry, in 1711, the 
facts presented showing that two surveys of the claim have been made, 
but that both of them have been rejected by former heads of the Land 
Department: Held that it is competent to the present head of that De- 
partment to order a new survey. 

The 7th section of the act of March 3, 1807, chap. 36, entitles the claimant 
toa survey that will determine the location and boundaries of the land, 
and enable him to obtain the patent provided for by the 6th section of 
the same act. 

DEPARTMENT OF JUSTICE, 


August 9, 1872. 
Sin: Lhave the the honor to acknowledge the receipt of 
your letter of the 22d ultimo, asking my opinion as to whether 
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or not you have the legal power to order a new survey upon 
the following statement of facts which you submit : 

“ August 20, 1811, the proper board of commissioners con- 
firmed to Angelica Chouvin, assignee of Jean F. Perry, the 
following-described premises near Saint Louis, Missouri, to 
wit: Forty arpents front of land upon forty in depth, along 
the river Des Peres, from the norih to the south, which is 
bounded on one side by the lands of Louis Robert, and on 
the other by the domain of the King. 

“In 1832 a survey was made and located upon laud west of 
Robert, which had been theretofore surveyed in satisfaction of 
aclaim confirmed to Maria Louisa Chouvin Papin, and pat- 
ented to her. — 

“January 27, 1836, the Commissioner of the General Land. 
Office declined to approve of this survey and issue a patent 
upon the same, unless upon proof that the prior patent to 
Papin had been set aside by proceedings in court. 

“In 1853, Chouvin made application to the surveyor-gen- 
eral of Mixsouri for a new survey, to be located on the east of 
Robert, which application was declined by the surveyor- 
general on the ground that his power in the premises had 
ceased. This decision was approved by the Commissioner of 
the General Land-Office, and afterward, October 6, 1853, by 
Secretary McClelland, on appeal. 

‘March 18, 1865, Secretary Usher granted an application 
for a new survey, relying, as his authority therefor, upon the 
act of June 2, 1862, (12 Stat., 410,) and the case of McGuire vs. 
Tyler, (1 Black, 199.) 

‘“ Under this order a new survey was made by Wm. H. 
Cozzens, on the east of Robert, which Secretary Usher, on 
the 11th of May, 1865, rejected for the reason that it did not 
include the land described in the grant. 

“ May, 13, 1865, Secretary Usher revoked his rejection aud 
left the question of approval or rejection open, to be acted 
upon by his successor. 

‘“ June 28, 1865, Secretary Harlan acted upon the question, 
and rejected the Cozzeus survey. 

“ January 5, 1870, Secretary Cox refused to re-open the 
case, and held that he was concluded by the action of Secre- 
tary Harlan. : 
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“July 17, 1872, I overruled a motion to approve of the Coz- 
zens survey and issue a patent for the land therein described, 
on the ground that the matter was res adjudicata. 

“ Jaly 19, 1872, claimant made an application for an order 
for a new survey, which is now pending.” 

Section 7 of the act of March, 3, 1807, (2 Stat., 440,) under 
which the confirmation was wade in the case, provides for 
and entitles the claimant to a survey that will determine the 
location and boundaries of his land. Effect can only be 
given to the act by holding that this survey must be one 
which enables the claimant to obtain the patent for which 
provision is made by the 6th section of the act. The ap- 
proval of a survey must necessarily be made by the Commis- 
sioner of the General Land-Office, or the Secretary of the 
Interior, as tle case may be, before patent in conformity there- 
with can be issued. Two surveys of the land in question 
have been made, both of which have been disapproved, and 
ifthe power of the Land Department of the Government is 
thereby exhausted there would seem to be no way in which 
the claimant could obtain his patent. 

My opinion is that you have the power to order a new sur- 
vey, and I respectfully refer to my opinion in the case of 
rancho Rio de Santa Clara, Vaientine Cota et al., confirmees, 
of date the 2d instant, (see ante, p. 74,) as applicable to this 
question. 

Very respectfully, &c., 
GEO. H. WILLIAMS. 

Hon. C. DELANO, 

Secretary of the Interior. 


INTERNAL-REVENUE TAX ON STATE BANKS. 


The provisions of the 6th section of the act of March 3, 1865, chap. 78, 
imposing on national banking associations, State banks, or State bank- 
ing associations, a tax of ten per centum upon the amount of notes of any 
person, State bank, or State banking association, used for circulation 
and paid out by them, apply as well to the notes of a State bank or 
banking association which are by itself paid out, as to any others falling 
me the above description. 

O 
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The exemption from taxation of five per centum of the outstanding cir- 
culation of any bank, association, corporation, company, or person, 
provided by the 14th section of the said act of March 3, 1865, as amended 
by section 9 [bix] of the act of July 13, 1866, chap. 184, does not relate 
to the tac upon notes paid out which the 6th section of the act of 1865 
imposes, but exclusively to the tac upon circulation imposed by the 110th 
section of the act of June 30, 1264, chap. 173, as amended by section 9 of 
the said act of 1*66; and it relieves, to the extent mentioned, from the 
latter tax only. 

DEPARTMENT OF JUSTICE, 
; August 14, 1872. 

Sir: I have the honor to acknowledge the receipt of your 
letter of the 8th instant, in which you submit for my official 
Opinions the following questions : 

“Can a State bank pay out its own notes without paying 
the tax of ten per cent. imposed by section 6, act of March 
3, 1865? 

“ Can it pay its oicn notes to the extent of five per cent. of 
its capital without paying any tax whatever under section 14 
of the act of March 3, 1865, as amended by the act of July 
13, 1866, section 9, (14 Stat., 146.) 

‘Or, in other words, is the act of March 3, 1865, section 6, 
to be construed as taxing banks ten per cent. only for notes 
other than its own paid out after July 1, 1866, and so per- 
mitting banks still to issue circulating-notes the same as 
national banks, and without any taxation whatever, to the 
extent of five per cent. of its capital?” 

Section 6 of the act of March 3, 1865, upon which your 
first question arises, reads as follows: . 

“ And be it further enacted, That every national banking 
association, State bank, or State banking association, shall 
pay a tax of ten per centum on the amount of notes of any 
person, State bank, or State banking association, used 
for circulation and paid out by them after the first day of 
August, eighteen hundred and sixty-six, and such tax shall 
be assessed and paid in such manner as shall be prescribed 
by the Commissioner of Internal Revenue.” 

Whether we look at the language of this section, or the ob- 
vious intent with which it was passed, a negative answer to 
your inquiry about it must be given. Whena State bank 
pays out the “notes of any person, State bank, or State‘ bank- 
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ing association,” a tax of ten per cent. is to be assessed upon 
the amount. This language is sufticiently comprehensive to 
embrace the notes issued by the bank paying them out. 
“Any ” in this connection should be regarded, I think, as co- 
extensive in signification with ‘‘all.”. Had Congress contem- 
plated the important exception suggested, some language, it 
seems to me, would have been employed to that effect. To 
sustain the exception by construction would be to force the 
words of the act from their natural import. Certainly a 
State bank pays out the notes of a State bank when it pays 
out its own notes. | 

Manifestly the object of this section was, by severe taxa- 
tion, to put an end to the existence of State banks, or rather, 
perhaps, to compel them to organize under the national-bank 
act. To hold that a State bank could pay out its own notes 
without taxation, would be, as it appears to me, inconsistent 
with the end proposed by this legislation. The ultimate de- 
sign of Congress was to make national-bank notes instead of 
State bank notes the currency of the country. Veazie Bank 
vs. Fenno, 8 Wall., 533, was a case where a tax of ten per 
cent., under said Secon 6, was assessed upon the notes of a 
State bank issued by it for circulation. Objection was made 
to the constitutionality of the tax in that case. No question, 
however, was made, but, on the contrary, it was assumed that 
the bank’s own notes paid out for circulation were subject to 
the tax. 

Section 14, upou which your other questions arise, is as 
follows : 

And be it further enacted, That the capital of any State 
bank or banking association, which has ceased or shall cease 
to exist, or which has been converted into a national bank, 
shall be assumed to be the capital as it existed immediately 
before such bank ceased to exist, or was converted as afore- 
said; and whenever the outstanding circulation of any bank, 
association, corporation, company, or person shall be reduced 
to an amount not exceeding five per centum of the chartered 
or declared capital existing at the time the same was issued, 
8aid circulation shall be free from taxation; and whenever 
any bank which has ceased to issue notes for circulation shall 
deposit in the Treasury of the United States in lawful money, 
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the amount of its outstanding circulation, to be redeemed at 
par, under such regulations as the Secretary of the Treasury 
shall prescribe, it shall be exempt from any tax upon such 
circulation; and whenever any State bank or banking asso- 
ciation has been converted into a national banking associa- 
tion, and such national banking association has assumed the 
liabilities of such State bank or banking association, includ- 
ing the redemption of its bills by any agreement or under- 
standing whatever with the representatives of such State 
bank or banking association, such national banking associa- 
tion shall be held to make the required return and payment on 
the circulation outstanding, so long as such circulation shall 
exceed five per centum of the capital before such conversion 
of such State bank or banking association. 

This section evidently refers to the tax on “ outstanding 
circulation,” and not to the tax upon “ paying out” notes. 
Section 110 (14 Stat., 136) provides fora tax of one-twelfth of 
one per centum each month upon circulation, and when said 
section 14 declares that whenever the outstanding circula. 
tion of any bank “ shall be reduced to an amount not exceed- 
ing five per centum of the chartered or declared capital exist- 
ing at the time the same was issued, said circulation shall be 
free from taxation,” it is quite obvious that the exemption 
applies to the tax imposed by said section 110. Section 14 
proceeds upon the assumption that State banks will cease to 
exist or be converted into national banks, and the last five 
per cent. of their circulation is relieved from any tax, on the 
ground (as it is presumed) that, by the destruction of their 
notes or otherwise, that amount of circulation cannot be with- 
drawn and taken up by such banks, 

1 do not see any necessary conflict between sections 14 and 
6, above cited, and therefore conclude that all the notes of 
any person, State bank, or State banking association, used for 
circulation, paid out by a State bank, are subject to a tax of 
ten per centum, and that the exemption provided for in sec- 
tion 14 does not apply to the paying out of notes, but is ap- 
plicable exclusively to circulation. _ 

Very respectfully, your obedient servant, 


GEO. H. WILLIAMS, 
Hon. WM. A. RICHARDSON, 


Acting Secretary of the Treasury. 
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CLAIM OF WILLIAM T. SHIRLEY. 


William T. Shirley, while a clerk in the War Department, performed extra 
services in the years 1265 and 1860, for which he now presents a claim 
for compensation out of an appropriation made by the act of May 1s, 
1872, chap. 172, ‘to enable the Secretary of War to pay for additional cler- 
ical services” theretofore employed by him, &c.: Adrised that payment 
of the claim is prohibited by the act of August 26, 1842., chap. 202. 


DEPARTMENT OF JUSTICE, 
August 14, 1872. 

Sir: I have the honor to acknowledge the receipt of your 
letter of the 5th instant, tequesting my opinion whether, under 
a certain clause in the appropriation act of May 18, 1872, you 
can legally compensate Mr. William T. Shirley for services 
which, in addition to those appropriate to his duty, he ren- 
dered to the Government during a period extending from 
September 12, 1865, to- July 12, 1866; Mr. Shirley being at 
the time of rendering such service a clerk in the War De- 
partment, and the clause referred to being as follows: ‘To 
enable the Secretary of War to pay for additional clerical serv- 
ices heretofore employed by him in the investigation and set- 
tlement of accounts for abandoned and captured property, 
$1,000.” 

Various acts have been passed by Congress touching the 
subject of extra compensation to officers of the Government 
whose salaries are fixed by law, and several decisions have 
been made by the Supreme Court and by my predecessors in 
office upon the same subject; but it is only necessary upon 
this inquiry to consider section 12 of the act of August 
26, 1842, (5 Stat., 525,) which reads as follows: ‘No allow- 
ance or compensation shall be made to any clerk or other 
Officer by reason of the discharge of duties which belong to 
any other clerk or officer in the same or any other Depart- 
ment, and no allowance or compensation shall be made for 
any extra services whatever which any clerk or other officer 
may be required to perform.” 

Clearly the claim of Mr. Shirley is within the prohibition 
of this section. He was a clerk in the War Department at 
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the time the extra services were rendered for which he claims 
compensation. Necessarily, therefore, this section must be 
repealed as to his claim by the clause of the appropriation 
act of 1872, above cited, or it cannot be paid. No express 
words for that purpose are used, and the repeal, if any, must 
be by implication. To create a repeal by implication there 
must be a positive repuzguancy between the old and the new 
Jaw, so that they cannot stand together. (Wood vs. The 
United States, 16 Peters, 3425 Cool vs. Smith, 1 Black, 459.) 
* The clause relied on by Mr. Shirley enables the Secretary 
of War “to pay for additional clerical services heretofore 
employed.” ‘ Additional clerical services” here may as well 
mean the employment of persons not clerks to perform such 
services as the employment of those who are clerks for that 
purpose. 

Looking at the legislation alone, the presumption would 
be that, after having expressly prohibited payment to clerks 
for extra services, Congress did not intend to modify the 
prohibition for the benefit of a single claim. Both acts can 
operate together, which proves that one does not repeal the 
other. Papers have been filed with me to show that it was 
the intent of Congress, in the clause referred to, to provide 
for the payment of this claim, but no such intent is expressed 
in the act; and the question is not, what was intended, but 
what is the law, as made by Congress, upon the subject. 

According to all recognized rules for the construction of 
statutes, the clause cited from the appropriation act of 1872 
does not repeal the 12th section of the act of August 26, 1842, 
and Mr. Shirley’s claim must be held to be within its prohibi- 
tion. Authority upon this subject may be found as follows: 
10 Opin., 436, 442, and 444; 21 How., 464; 8 Wall, 33. 

Very respectfully, your obedient servant, 
GEO. H. WILLIAMS. 

Hon. Wu. W. BELKNAP, 

Secretary of War. 
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CLAIM OF GIDEON J. PILLOW. 


Gideon J. Pillow, of Tennessee, having been pardoned by the President 
for his participation in the rebellion, tiled in the War Department a 
claim against the Government for mules alleged to have been taken 
from his plantation in Arkansas, in the year 1462, by the military forces 
of the United States: Adrised that the allowance of the claim by the 
War Department is prohibited by the act of February 21, 1867, chap. 57. 


DEPARTMENT OF JUSTICE, 
August 14, 1872. 


Sirk: I have the honor to acknowledge the receipt of your 
letter of the 11th instant, with papers relating to the claim 
of Gideon J. Pillow, of Tennessee, for mules alleged to have 
been taken from his plantation in Arkansas, in the year 
1862, by the military forces of the United States; and you 
submit for iny official opinion the question whether or not the 
Secretary of War has any authority to pay Mr. Pillow this 
claim, he baving been pardoned by the President. 

On the 21st of February, 1867, Congress passed the fol- 
lowing act, which remains in full force and effect : 

‘‘ Be it enacted by the Senate and House of Representatives 
of the United States of America in Congress assembled, That 
the provisions of chapter two hundred and forty of the acts 
of the Thirty-eighth Congress, first session, approved July 
fourth, eighteen hundred and sixty-four, shall not be con- 
strued to authorize the settlement of any claim for supplies 
or stores taken or furnished for the use of or used by the 
armies of the United States, nor for the occupation of or 
injury to real estate, nor fur the consumption, appropriation, 
or destruction of or damage to personal property by the mili- 
tary authorities or troops of the United States, where such 
claim originated during the war for the suppression of the 
Southern rebellion in a State or part of a State declared in 
insurrection by the proclamation of the President of the 
United States, dated July first, eighteen hundred and sixty- 
two, or in a State which by an ordinance of secession at- 
tempted to withdraw from the United States Government : 
Provided, That nothing herein contained shall repeal or mod- 
ify the effect of any act or joint resolution extending the 
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provisions of the said act of July fourth, eighteen hundred 
and sixty-four, to the loyal citizens of the State of Tennessee 
or of the State of West Virginia or any county therein.” 

Mr. Pillow’s claim originated during the war for the sup- 
pression of the Southern rebellion “in a State which by an 
ordinance of secession attempted to withdraw from the United 
States Government,” and it is for personal property appro- 
priated by the military authorities of the United States ; and 
therefore, whatever merits the claim may have, it is clear 
the War Department has no jurisdiction to settle it and 
direct its payment. 

That Congress has not determined to pay persons who 
were in the rebellion for property taken by the troops of the 
United States during the war, is evidenced by section 2 of 
the act of March 3, 1871, (16 Stat., 524,) providing for a 
‘¢ commission to settle the claims of loyal citizens,” &c. 

Very respectfully, your obdient servant, 


GEO. H. WILLIAMS. 
Hon. Wu. W. BELKNAP, 


Secretary of War. 


APPEAL FROM DECISIONS OF THE ACCOUNTING-OFFICERS. 


The provision of the 4th section of the act of August 16, 1856, chap. 124, 
declaring that, as to the accounts of marshals, district attorneys, &c., 
“an appeal shall lie from the decision of the accounting-officers to the 
Secretary of the Interior,” was impliedly repealed by the act of March 
JU, 1868, chap. 36. 

Prior to the act of 1856 there was no law authorizing an appeal in such 
cases to the Secretary of the Interior, and none was enacted subsequent 
to the act of 1¢68 down to the act of June 22, 1870, chap. 150, by which 
only such powers as were then exercised by the Secretary of the Inte- 
rior over the accounts aforesaid were thereafter to be exercised by the 
Attorney-General. 

No statute has been passed since the last-meutioned act, giving au appeal 
from the accounting-otticers to the Attorney'General in the cases re- 
ferred to; and hence, under the existing law, such au appeal does not lie. 


DEPARTMENT OF JUSTICE, 
August 19, 1872. 
Sir: William A. Merriwether has filed certain papers in 
this Department by way of appeal from the decision of the 
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First Comptroller of the Treasury disallowing several items 
in his account as marshal of the United States for the dis- 
trict of Kentucky, and certifying a balance due him of 
24,918.96; and the question arises, in limine, as to his right 
to appeal in this case to the Attorney-General. 

Section 8 of the act of March 3, 1817, (3 Stat., 366,) pro- 
vides, “ That it shall be the duty of the First Comptroller to 
examine all accounts settled by the First and Fifth Auditors, 
and certify the balance arising thercon to the Register;” and 
the 4th section of the same act makes it the duty of the 
First Auditor “to certify the balance, and transmit the 
accounts with the vouchers and certiticate to the First Comp- 
troller for his decision thereon.” 

Controversy arose as to the construction of these sections. 
On behalf of the heads of Departments it was claimed that 
they have power to revise the action of the accounting-offi- 
cers of the Treasury, as to accounts arising in their respect- 
ive Departments; and on the other hand it was claimed that 
such action was binding upon all the other executive officers 
of the Government. To put an end to this dispute, Congress 
on the 30th of March, 1868, (15 Stat., 54,) passed the follow- 
ing act: 

6 Be it enacted, dc., That the act of March three, eighteen 
hundred and seventeen, entitled ‘An act to provide for the 
prompt settlement of public accounts,’ shall not be construed 
to authorize the heads of Departments to change or modity 
the balances that may be certitied to them by the Commissioner 
of Customs or the Comptroller of the Treasury, but that such 
balances, when stated by the Auditorand properly certified by 
the Comptroller, as provided by that act, shall be taken and 
considered as final and conclusive upon the executive branch 
of the Government, and be subject to revision only by Con- 
gress or the proper courts: Provided, That the head of the 
proper Department, before siguing a warrant for any balance 
certified to him by a Comptroller, may submit to such Comp- 
troller any facts in his judgment attecting the correctness of 
such balance, but the decision of the Comptroller thereon 
shall be final aud conclusive, as hereinbefore provided.” 

Merriwether’s account as marshal was stated by the Au- 
ditor, and properly certified by the First Comptroller, as pro- 
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vided by said act of 1817, and therefore must be taken and 
considered as final and conclusive upon the Attorney-General, 
as a part of the executive branch of the Government, unless 
he is made an exception by some act of Congress. 

Section 4 of the act of August 16, 1856, (11 Stat., 49,) pro- 
vides that as to the accounts of marshals, district attorueys, 
and clerks, ‘an appeal shall lie from the decision of the ac- 
counting-officers to the Secretary of the Interior.” Section lo 
of the act of June 22, 1870, (16 Stat., 162,) creating the De- 
partment of Justice, is as follows: “That the supervisory pow- 
ers now exercised by the Secretary of the Interior over the 
accounts of the district attorneys, marshals, clerks, and other 
ollicers of the courts of the United States, shall be exercised 
by the Attorney-General, who shall sign all. requisitions for 
the advance or payment of moneys out of the Treasury, on 
estimates or accounts, subject to the same control now exer- 
cised on like estimates or accounts by the First Auditor or 
First Comptroller of the Treasury.” And it is claimed that, 
by virtue of these two provisions of law, jurisdiction is vested 
in the Attorney-General to hear the appeal in this case. 

Section 4 of the act of March 3, 1849, (9 Stat., 395,) creat- 
ing a Home Department, provides: ‘“ That the supervisory 
power now exercised by the Secretary of the Treasury over 
the accounts of the marshals, clerks, and other officers of all 
the courts of the United States, shall be exercised by the 
Secretary of the Interior, who shall sign all requisitions for 
the advance or payment of money out of the Treasury, on 
estimates or accounts, subject to the same coutrol now exer- 
cised on like estimates or accounts by the First Auditor and 
First Comptroller of the Treasury.” 

So that it will be seen that, with the change of ofticial des- 
ignation, the section of the act of 1870, above cited, is a sub- 
stantial copy of section 4 of the act of 1849. Congress, no 
doubt, intended to confer the same power in both cases, which 
was exactly the power possessed by the Secretary of the 
Treasury prior to the act of 1849. Confessedly there never 
Was any right of appeal from the accounting-oflicers to the 
Secretary of the Treasury as to the accounts of marshals and 
other oflicers of the courts, and therefore no right of appeal 
was allowed to the Secretary of the Interior by the said 4th 
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section of the act of 1849, and of course none to the Attorney- 
General by the said 15th section of the act of 1870. Con- 
gress must have understood that section 4 of the act of 1849, 
copied into the act of 1870, did not give the right of appeal ; 
otherwise the 4th section of the act of 1856 would not have 
been passed. | 
I think that the 4th section of the act of 1856, giving the 
right of appeal to the Secretary of the Interior, was repealed 
by the said act of 1868; because the balances of accounts, as 
stated by the Auditor and certified to by the Comptroller, 
cannot be binding and conclusive upon the executive branch 
of the Government, as provided in the act of 1568, if the 
Attorney-General, who isa part of such executive branch, 
has jurisdiction to review and re-adjust those balances on 
appeal. Supervisory powers over the accounts of officers of 
the courts may be exercised without the right of appeal. 
All the emolument-accounts of these oflicers and all their 
expenditures, not provided for by law, are to be first exam- 
ined and approved by the Attorney-General before they go 
to the accounting-officers of the Treasury. 
My opinion is that the appeal does not lie in this case. 
Very respectfully, your obedient servant, 
GEO. H. WILLIAMS. 
Hon. We. A. RICHARDSON, : 
Acting Secretary of the Treasury. 


POSTAL CARDS. 


The 170th section of the act of June 8, 12°72, chap. 835, authorizing the 
Postmuster-General to furnish and issue to the public postal cards, does 
not empower him to enter into any contract for the future payment of 
money to persons supplying them, in the absence of any appropriation 
by Congress which is applicable to the subject. 


DEPARTMENT OF JUSTICE, 
August 23, 1872. 
Sig: I have the honor to acknowledge the receipt of your 
communication of the 21st instant, in which you submit for 
wy official opinion the following questions : 
“I. Is the authorization and direction contained in the 
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170th section of the ‘Postal Code,’ to furnish and issue 
‘postal cards to the public, with postage-stamps impressed 
thereon,’ sufficient to warrant the Posmaster-General in mak- 
ing a contract for the same before a specific appropriation by 
Congress has been made, without violating the 7th section 
of the act of July 12, 1870? (See 16 Stat., 251.) 

“2. If the foregoing question is answered affirmatively, 
then can the postal cards be construed as coming within the 
provisions of the appropriations for adhesive stamps, stamped 
envelopes, and newspaper-wrappers, and be paid for out of 
those appropriations, or either of them, or ont of any other 
existing appropriations.” 

Said section 170 is as follows: * That, to facilitate letter- 
correspondence and provide for the transmission of the mails, 
at a reduced rate of postage, of messages, orders, notices, 
and other short communications, either printed or written in 
pencil or ink, the Postmaster-General shall be, and he is 
hereby, authorized and directed to furnish and issue to the 
public, with postage-stamps impressed upon them, ‘postal 
cards,’ manufactured of good stiff paper, of such quality, 
form, and size as he shall deem best adapted for general use; 
which cards shall be used as a means of postal intercourse, 
under rules and regulations to be prescribed by the Postmas- 
ter-General, and when so used shall be transmitted through 
the mails at a postage charge of one cent each, including the 
cost of their manufacture.” 7 

And the following is a copy of section 7 of the act of Jaly 
12, 1870, referred to by you: ‘That it shall not be lawful for 
any Department of the Government to expend in any one fiscal 
year any sum in excess of appropriations made by Congress 
for that fiscal year, or to involve the Government in any con- 
tract for the future payment of money in excess of such ap- 
propriation.” 

On the Ist of June, 1872, Congress passed an act “making 
appropriations for the service of the Post-Office Department 
for the year ending June 39, 1873, in which all the appropri- 
ations are for specific purposes excepting one of $1,500 for 
miscellaneous items. Subsequently, and on June 8, an act 
Was passed “to revise, consolidate, and amend the statutes 
relating to the Post-Oifice Department,” which contains said 
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section 170. No appropriation was therefore made for “ postal 
cards,” and it is hardly necessary to say that the Postmaster- 
General has no power to divert the appropriations specifically 
made for adhesive postage-stamps, stamped envelopes, and 
newspaper-wrappers, to the procurement of postal cards. 
Clearly they are not embraced in the letter of the law; and as 
they were not provided for at the time, it cannot be supposed 
that they entered into the intent of such appropriations. 

Prior to 1870, acts of Congress were passed expressly or 
constructively imposing upon the Executive Departments of 
the Government duties involving the expenditure of money 
for which no appropriations were made, and from the exist- 
ence of those duties it was inferred that the .power to incur 
the necessary debts fur their performance also existed. To 
cut off all such inferencas and assumptions by the Dapart- 
ments was the evident purpose of said section 7 of the act of 
1870. Arrangements by the Post-Oftice Department for the 
manufacture and furnishing of “ postal cards” would necessi- 
tate the creation of a large indebtedness, and therefore would 
“involve the Government in a contract for the future pay- 
ment of money in excess of the appropriations.” Mani- 
festly the Postmaster-General has no power to do this uuless 
said section 7 is pro tanto repealed by said section 170. To 
create a repeal by implication, there must be @ positive re- 
pugnancy between the provisions of the new law and those 
of the old, ( Wood vs. The United States, 16 Peters, 842; Da- 
riess vs. Fairbairn, 3 How., 636.) One statute is not to be 
construed as a repeal of another if it be possible to reconcile 
the two together, (Harford vs. The United States, 8 Cranch, 
109; Cool vs. Smith, 1 Black, 459.) Explanations of section 
170 may be made without holding that it is in conflict with 
any older law, the most probable of which is, that.as the Post- 
Office appropriation bill was passed before provision was 
made for postal cards, the necessary appropriation therefor 
was inadvertently omitted. Possibly Congress may have 
intended that the Postmaster-General should obtain such in- 
formation and make such arrangements as he could without 
the expenditure of money in reference to such cards before 
the next session of Congress, in view of which it would make 
the necessary appropriation. 
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Be that as it may, Congress has fixed upon the very good 
policy of keeping the expenditure of the public money under 
its control, and it is not to be presumed that the intent to 
depart from that policy by conferring upon the Postmaster- 
General power to make contracts for thousands or millions 
of dollars at his discretion, would be left to a doubtful con- 
struction of the statutes. Persons entering into contracts at 
this time to furnish “postal cards” must look for compensa- 
tion to the chances of future legislation. No provision can 
now be made by the Postinaster-General as to the time or 
mode of payment, and this would probably tend to increase 
the expense and place difficulties in the way of the new 
System. 

Independently, however, of all questions of expediency, I 
am of the opinion that you have no power under existing 
laws to enter into a contract for the future payment of money 
to persons for furnishing the “postal cards” described in 
section 170 of the act of June 8, 1872. 

Very respectfully, 


GEO. H. WILLIAMS. 
Hon. Jno. A. J. CRESWELL, 
Postmaster-General. 


INTERNAL-REVENUE TAX ON TOBACCO. 


Effect of the amendment of the 74th section of the act of July 20, 1c68, 
chap. 186, made by the 31st section of the act of June 6, 1872, chap. 315, 
in regard to the internal-revenue tax on tobacco, considered. 

All tobacco stored in bonded warehouses, and withdrawn for sale or con- 
sumption before the lst of July, 1872, is, notwithstanding that amend- 
ment, subject to taxes imposed by the act of July 20, 1868. 

But all tobacco in bonded warehouses on the Ist of July, 1872, and with- 
drawn after that date for the same purposes, is by virtue of that amnend- 
ment subject to the tax impused by the act of June 6, 1872. 


DEPARTMENT OF JUSTICE, 
August 27, 1872. 


Sir: I have the honor to acknowledge the receipt of your 
letter of the 19th instant, in which you submit for my official 
opinion the following question: “At what rates, in view of 
the amendment of June 6, 1872, should internal-revenue taxes 
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be required upon tobacco which was stored in an export 
bonded warehouse on or since June 6th, 1872, when with- 
drawn for consumption or sale in this country?” 

Section 31 of the act of June 6, 1872, provides that “on and 
after the Ist day of July next, the act entitled ‘An act im- 
posing taxes on distilled spirits aud tobacco, and for other 
purposes,’ approved July 20, 1863s, be, and the same is hereby, 
amended as follows”: Among other amendments to said act 
is this: *¢That section 74 be amended by striking out all after 
the enacting clause and inserting In Heu thereof the follow- 
ing, to wit: * , * All tobacco and snuff pow stored 
in any export bonded warehouse shall, on and after July 1, 
1872, be subject to the same tax as is provided by this act, 
and shall, within six months after the passave of this act, 
be withdrawn from such warehouse upon payment of the tax, 
or for export, under the regulations of the Commissioner of 
Internal Revenue now in force concerning withdrawals of 
tobacco and snuff from bonded warehouses. And any tobacco 
or snuff remaining in any export bonded warehouse for a 
period of more than six months after the passage of this act 
shall be forfeited to the United States, and shall be sold or 
disposed of for the benefit of the same in such manner as shall 
be prescribed by the Commissioner of Internal Revenue, 
under the direction of the Secretary of the Treasury.” 

Taking section 31 as a whole, it is perfectly clear that Con- 
gress intended to impose upon all manufactured tobacco re- 
maining in the manufactory or found stored in a bonded 
warehouse on the Ist of July, 1872, and withdrawn subse- 
quent to that date for consumption or sale, a uniform tax 
of twenty cents per pound, unless the word “now,” in that part 
of the section above cited, subjects the particular tohacco 
stored in a warehouse between June 6, the passage of the act, 
and the said Ist of July, and thereafter withdrawn for the 
purposes aforesaid, to a tax of thirty-two and sixteen cents 
per pound, according to the quality, as provided in the act of 
1838. Any such discrimination, if made, ought to be founded 
upon good reasons and clearly appear. 

Attention in considering this question is dueto the peculiar 
phraseology of the enacting clauses of said section. This 
amendment is not made to take effect at once, but at some 
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future date; and though perfected and approved by Congress 
on the 6th of June, is not in fact made until the 1st of July. 
Certain words of the act of 1868 are to be striken out and in 
lieu thereof the words quoted above are to be inserted; but 
they are not to be inserted until the Ist of July. Can they 
have any force or are they any more than proposed amend- 
ments prior to that time? Can words that are to be inserted 
at some future day in a law, and at that time to become a 
part thereof, have any effect before the insertion is made ? 
To hold that the amendment took effect on the 6th of June, 
by virtue of the word “now,” is to hold that on that day it 
reduces the taxeson certain tobacco from thirty-two to twenty 
cents per pound, if withdrawn as directed, although by its 
own express provision it was not to be any part of the law 
until the lst of July. 

To hold that the word “now” relates to the time when the 
amendatory words are inserted in the old law, is not only rea- 
sonable in point of construction, but gives to the act a reason- 
able and just effect. I need not say that, like much of the 
phraseology of our internal-revenue laws, the language in 
question seems tautological and confused; but while it is more 
than probable that in the numerous amendments to the orig- 
inal draught of the bill the precise meaning or eftect of the 
word “now” was overlooked, it is beyond doubt that Con- 
gress did not intend that there should be any change in the 
law until the Ist of July. To support this view reference 
may be made to other parts of the act in question, which is to 
take effect, as elsewhere declared, on the 1st of August, 1872, 
but some of its provisions are to go into operation upon the 
passage of the act; in which cases the word “now” is not 
used, but the words “ prior to” or “after the passage of the 
act,” to indicate that time. 

Section 42 of the act is as follows: ‘That all internal taxes 
now assessed or liable to be assessed against but not col- 
lected from ship-builders as manufacturers, under section 4 of 
the act of March 31, 1868, entitled ‘An act to exempt certain 
manufacturers from internal tax and for other purposes,’ for 
sales of vessels, be, and the same are hereby, remitted, and 
no further assessments shall be made on account thereof.” 
Can this section, in consequence of the use of the word “now,” 
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be construed to mean that all taxes mentioned therein “ as- 
sessed or liable to be assessed ” on the 6th of June, when the 
act was passed, shall be remitted, and that such taxes ‘“‘as- - 
sessed or liable to be assessed” between that time and the lst of 
August, when the act takes effect, shall be collected? or rather 
does it not mean that all such taxes ‘‘ assessed or liable to be 
assessed ” when the act takes effect shall be remitted ? 

Section 44, among other clauses, has the following: “That 
no right of action barred by any statute now in force shall 
be revived by anything herein contained.” Is it not clear 
that a defendant in a suit under this act, desiring to avail 
himself of the statute of limitations, could, if necessary to 
perfect the bar, include the period between the passage of the 
act and the time it took effect ? 

One idea suggested to show that tle word “now” means 
the 6th of June and not the Ist of July, is that Congress in- 
tended to abolish bonded warehouses, and was therefore un- 
willing to allow tobacco to be stored therein between said 
dates, to be withdrawn upon the payment of the new and 
lower tax. I do not see how this would facilitate the destruc- 
tion of such warehouses, when the act expressly declares 
that they may continue and be used as therein provided for 
six months after its passage, at which time any tobacco 
found in them is to be forfeited to the Government. 

Section 73 of the act of 1868 provides for the exportation 
of tobacco through bonded warehouses, but the amendment 
of 1870, which repeals that section and provides for exporta- 
tion from the manufactory, clearly does not go into effect 
until the 1st of July ; so that if the right to store tobacco in 
bonded warehouses ceased on the 6th of June by virtue of 
the said word “ now,” there would seem to be no way in which 
tobacco, without payment of the tax, could be exported from 
the United States between that date and the Ist of July. As- 
suming that the word “now” means the 6th of June, it thence 
follows that there is no way in which tobacco stored in a 
bonded warehouse between said date and the Ist of July can, 
after the latter date, be withdrawn for exportation without 
prepayment of the tax; for on the lst of July the old law was 
repealed, and the right to withdraw tobacco after that date 
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for exportation, with respect to the time when it was stored, 
is precisely the same as the right to withdraw tobacco for 
consumption or sale. 

I do not see what difference it makes to the Government 
whether tobacco is taken from a bonded warehouse or from a 
manufactory after the Ist of July upon the payment of the 
new tax, unless possibly the payment may be a little longer 
delayed in the one than in the other case. On the 6th of 
June, it is said, there were large quantities of tobacco in 
transitu from the manufactory to the bonded warehouses, 
and it certainly seems inequitable that tobacco which reached 
the warehouse on the 5th of June, and was withdrawn after 
the 1st of July, should pay a tax of only twenty cents per 
pound, while the same kind of tobacco that reached the ware- 
house two days afterward, and was withdrawn at the same 
time, is compelled to pay a tax of thirty-two cents per pound. 
’ Congress, with a view to the injustice that might be worked 
by a change in the law before it could be known to those 
whose interests were to be affected thereby, provided that 
section 31 should go into effect on the Ist of July and the 
residue of the act, with a few exceptions, on the Ist of August. 
Where it was evident no harm could result, the act in a few 
instances, and where it is so expressly provided, takes effect 
upon its passage. Oneof the evils of our legislation is the 
frequent changes in the revenue system of the country, and 
unless it clearly appears that the intent of Congress is other- 
wise, they ought to be construed so as to affect with equal 
justice all of those upon whom they are intended to operate. 

My opinion is that all tobacco stored in bonded warehouses 
and withdrawn for sale or consumption before the Ist of 
July, 1872, is subject to the taxes prescribed by the act of 
July 20, 1868, and that all tobacco in bonded warehouses on 
the said Ist of July, withdrawn after that date for the same 
purposes, is subject to the tax prescribed by the act of June 
6, 1872. 

Very respectfully, your obedient servant, 
GEO. H. WILLIAMS. 
Hon. WM. A. RICHARDSON, : 
Acting Secretary of the Treasury. 
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MINERAL LANDS. 


The terms “valuable mineral deposits,” used in the act of May 10, 1872, 
ebap. 152, to promote the development of the mining resources of the 
United States, include diamonds; and the title to public lands coutain- 
ing these minerals may, accordingly, be acquired by individuals or asso- 
ciations under the provisions of that act. 


DEPARTMENT OF JUSTICE, 
August 31, 1862. 

Sir: I have the honor to acknowledge the receipt of your 
communication of the 20th instant, submitting for my official 
opinion the question whether or not title to public lands 
producing diamonds can be acquired by individuals or associa- 
tions under the act of Congress entitled “An act to promote 
the development of the mining resources of the United 
States,” approved May 10, 1872. 

Section 1 of said act provides, “ That all valuable mineral 
deposits in lands belonging to the United States, both sur- 
veyed and unsurveyed, are hereby declared to be free and 
open to exploration and purchase, and the lands in which they 
are found to occupation and purchase by citizens of the 
United States and those who have declared their intention to 
decome such, under regulations prescribed by law and ac- 
cording to the local customs or rules of miners in the several 
mining districts, so far as the same are applicable and not 
inconsistent with the laws of the United States.” 

Section 6 of said act also provides the mode in whicha 
patent may be obtained for land claimed and located for * val- 
uable deposits.” ' 

Bainbridge, in his work on the law of mines and minerals, 
(page 1,) says: “A mineral has been defined to be a fossil, or 
what is dug out of the earth. The term may, however, in the 
most enlarged sense, be described as comprising all the sub- 
stances which now form or which once formed part of the solid 
body of the earth, both external and internal, and which are 
now destitute of and incapable of supporting animal or veg- 
etable life. In this view it will embrace as well the bare 
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granite of the high mountain as the deepest hidden diamonds 
and metallic ores.” 

Webster gives the following as the definition of a diamond : 
‘A mineral and gem remarkable for its hardness, as it 
scratches all other minerals.” 

Diamonds are found under a variety of circumstances, and 
are generally obtained by mining. They are procured in 
India and South Africa by digging pits in the earth down to 
a peculiar stratum called the diamond-bed. In Brazil they 
are washed out of an agglomerate composed of rounded 
white quartz pebbles and a light-colored sand. 

Diamonds, then, are clearly “valuable mineral deposits,” 
and the provisions of said act are as applicable to lands con- 
taining them, as to lands containing gold or other precious 
metals. Comprehensive words, no doubt, were used to in- 
- clude as well what might afterward be discovered as what 
might be overlooked in an enumeration of minerals in the 
statute. 

Public lands for the purposes of sale are divided into agri- 
cultural and mineral lands. The minimum price of the for- 
mer is $1.25 and the latter $5 per acre. Mineral lands, ex- 
clusive of their valuable deposits, are generally worth little 
or nothing. Prior to the act of July 26, 1866, (14 Stat., 257,) 
it was customary for persons to take those deposits without 
respect to the rights of the United States. Congress then 
provided a way in which persons locating lands for mining 
purposes might acquire title, and other acts have since been 
passed promotive of the same end. 

I think these acts ought to be most liberally construed, so 
as to facilitate the sale of such lands; for in that way, and not 
otherwise, can they be made to contribute something to the 
revenue of the Government, and controversy and litigation 
in mining localities, to a great extent, be prevented. | 

Very respectfully, your obedient servant, 
| GEO. H. WILLIAMS. . 
‘Hon. C. DELANO, 
Secretary of the Interior. 
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CASE OF NELSON H. DAVIS. 


The purpose of the act of June 8, 1872, chap. 351, is to put Nelson H. Davis 
in the same grade in the Inspector-General’s Department, and in the same 
place relatively in that grade, which he would now hold and occupy 
had he been regularly promoted to fill the vacancy in that department 
caused by the death of Inspector-General Henry Van Rensselaer on the 
23d of March, 1864. 

That purpose will be effected by appointing him to the office of Inspector- 
General, to take rank next after Colonel Schriver; and this would neces- 
sarily make him (as by the statute he is entitled to be) senior in rank 
to Colonel Hardie. 


DEPARTMENT OF JUSTICE, 
September 16, 1872. 

‘Sir: I have the honor to acknowledge the receipt of your 
letter of the 12th of July last, in which reference is made to 
the recent act of June 8, 1872, authorizing the appointment 
of Nelson H. Davis, of the Inspector-General’s Department, 
“to the rank and place therein to which he is entitled, and 
which he would have held had the law of promotions by 
seniority under the act of March 3, 1851, and the Army Reg- 
ulations of 1863, been carried out,” and in which you present 
for my consideration the following questions : 

“1, What date of rank is he (Davis) entitled to ? 

“2. Is he entitled to seniority of rank over Colonel and 
Inspector-General James A. Hardie ? ” . 

It appears that on the 23d of March, 1864, a vacancy oc- 
curred in the Inspector-General’s Department by the death 
of Inspector-General Henry Van Rensselaer. The Depart-: 
ment at that period consisted of four inspectors-general, 
with the rank of colonel, the name of the deceased standing 
third on the list, and five assistant inspectors-general, with 
the rank of major, among whom Nelson H. Davis was the 
senior officer. In consequence of the death of Colonel Van 
Rensselaer, Colonel Edmund Schriver, who was next on the 
list of inspectors-general, was advanced; and on the 24th 
March, 1864, James A. Hardie, then an assistant adjutant- 
general, with the rank of major, was appointed to the vacant 
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inspector-generalship, taking his place on the roll next to 
Colonel Schriver. 

_At the time of this appointment an appeal was made to the 
War Department by Major Davis, claiming that the law of 
promotions by seniority, under the act of March 3, 1851, and 
the Army Regulations of 1863, entitled him to the appointment; 
but the Department denied the claim, holding that the law 
of promotions by seniority did not apply to the filling of the 
vacancy mentioned. Subsequently that officer laid his case 
before Congress, and the result was the passage of the afore- 
said act of June 8, 1872. 

Viewing this act in connection with the circumstances 
which gave rise to it, there can be no doubt as to its meaning 
and object. It manifestly proceeds on the assumption that 
the law of promotions by seniority was applicable to the fill- 
ing of the vacancy in the Inspector-General’s Department 
caused by the death of Colonel Van Rensselaer, and that 
there had not been a compliance with this law; and it affirms 
the right of Davis to the rank in that department which he 
would have held had the law been carried out, and author- 
izes his appointment thereto. The purpose of the act is 
plainly to put that officer in the same grade, and in the same 
place relatively in that grade, which he would now hold and 
occupy had he been regularly promoted to fill the vacancy 
caused as aforesaid. This may be effected by appointing him 
to the office of inspector-general, to take rank next after 
Colonel Schriver. His relative rank would thus be fixed, not 
by reference to any particular date, but by the terms of the 
appointment itself, made in pursuance of said act, and heing 
thereby made next in rank to Colonel Schriver, he would nec- 
essarily be, as in my opinion he would be entitled to be, 
senior in rank to Colonel Hardie. ) 

Very respectfully, your obedient servant, 
GEO. H. WILLIAMS. 

Hon. Wu. W. BELKNAP, 

Secretary of War. 
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MONEY-ORDERS. 


Provisions of the act of June 8, 1872, chap. 335, relating to the issue of 

. money-orders by the Post-Office Departinent,,cited and commented on. 

Semble that Congress designed to give these orders, in some respects, the 
character of ordinary negotiable instruments, to the end that they 
might be received with full credit, and their usefuluess, in a business 
point of view, be thus promoted. . 

The statute does not contemplate that the remitter of the order shall be 
at liberty to revoke it, and demand back his money, against the will of 
the payee, after it comes into the possession of the latter; since, to enable 
the former to obtain a repayment of the funds deposited, he must produce 
the order. 

The payee of the order, upon complying with the requirements of the law. 
and of the regalations of the Post-Ottice Department, is entitled to pay- 
ment of the money on demand; and the remitter of the order cannot, 
previous to its being paid, by any notice that he may give to the office 
at which it is payable, forbid the payment thereof to the payee. 


DEPARTMENT OF JUSTICE, 
September 25, 1872. 

Sirk: I have duly considered your communication of the 
19th instant, desiring my opinion upon the question whether 
the remitter of a money-order issued by the Post-Office De- 
partment, after he has sent the order to the payee, can revoke 
the same, aud is entitled to have payment of the order refused 
and the money returned to him, without his producing the 
order. | 

The large extent to which the money-order system of the 
Post-Office Department is used for the transmission of small 
sums from one part of the country to the other makes this a 
question of great practical importance, and it is likewise one 
of no little difficulty. I am of opinion that the solution of 
the question must be found in the statutes establishing the 
money-order system, and the regulations of the Postmaster- 
General thereunder, and that very little aid can be derived 
from the analogy furnished by the mercantile law applying 
to bank checks, drafts, bills of exchange, and certificates of 
deposit. 

The question is, what does the Post-Office Department, act- 
ing ander the authority of the acts of Congress, agree to do in 
respect to any money-order which it issues? Does it in such 
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case make any agreement with the payee named in theorder ? 
or is its agreement solely confined to the remitter, who re- 
quests the order, deposits the money, and pays the fee charged 
for issuing the same ? 

It is very apparent that, in order to make the money-order" 
system of very general service to the community, it 1s neces- 
sary that the person receiving the order, and who, it may be, 
parts with valuable property or gives a consideration in re- 
turn for the same, should be able to rely upon its payment, if 
presented within the time named, aud according to the stat- 
ute‘and regulations which govern the system. And if, after 
having sent the order, and after having perhaps received a 
valuable consideration therefor, the remitter can forbid or 
stop the payment thereof, the payment of an order would be- 
come so uncertain as greatly to interfere with the utility of 
the system. The question, however, is not whether it would 
be wise to establish such rules and provisions that the payee . 
shall be certain that the order, if he conforms to the rules of 
the Department, will be paid, but whether Congress has so 
provided in the statute. 

By the act consolidating the statutes relating to the Post- 
Office Department, approved June 8, 1872, in section 109, it is 
provided, ‘That the Postmaster-General shall furnish money- 
order offices with printed or engraved forms for money- 
orders.” ' 

Section 111 enacts that no money-order shall be valid and 
payable unless presented to the postmaster on whom it is 
drawn within one year after its date, but the Postmaster- 
General, on application of the remitter or payee of any such 
order, may cause a new order to be issued in lieu thereof. 

Section 112 enacts, ‘That the payee of a money-order 
may, by his written indorsement thereon, direct it to be paid 
to any other person, and the postmaster on whom it is drawn 
shall pay the same to the person thus designated, * * * 
but more than one indorsement shall render an order invalid 
and not payable, and the holder, to obtain payment, shall be 
required to apply in writing to the Postmaster-General for 
a new order in lieu thereof, returning the original order.” 

By section 113 it is provided, “That after a money-order 
has been issued, if the purchaser desires to have it modified 
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or changed, the postmaster who issued the order shall take 
it back and issue another in lieu thereof.” | 

- In section 114 it is provided, ‘That the postmaster issuing — 
@ money-order shall repay the amount of it upon the appli- 
“cation of the person who obtained it and the return of the 
order.” 

In section 115 it is provided, “That whenever a money- 
order has been lost, the Postmaster-General, upon the appli- 
cation of the remitter or payee, may cause a duplicate thereof 
to be issued.” 

These provisions, it will be seen, make the money-order, 
toa certain extent, a negotiable instrament; enable the in- 
dorsee, seemingly without the permission of the remitter, to 
obtain a new order from the Postmaster-General; authorize 
the Postmaster-General to issue a duplicate in case the mouey- 
order has been lost, upon application of the remitter or payee; 
and expressly provide that the postmaster issuing thé order 
shall repay the amount of it upon the application of the re- 
mitter and the return of the order. Extensive powers are 
confided by the statute to the Postmaster-General in respect 
to the form of the order; and the form authorized by him, 
while omitting the name of the payee, does state the amount 
for which the order is given. 

Although the money and the fee are paid by the remitter 
of the order, and the contract of the Government is in the 
first place with him, yet, upon full consideration, I am of . 
Opinion that the statute did not intend that the remitter 
should be able to revoke the order, or to demand back his 
money against the objection of the payee. He cannot obtain 
repayment of the money deposited unless he produces the 
order. The order may be indorsed once, and the indorsee 
may secure a new order by application to the Postmaster- 
General. It would seem, therefore, to be the intention of 
Congress to give these orders in many respects the character 
of ordinary negotiable instruments, in order that full credit 
may be given to them, and, consequently, that their use be 
greatly extended. It was the intention of Congress, as shown 
by the statute, that the payee or holder of the order shall be 
able to obtain the money notwithstanding the objection of 
the remitter, and although the latter may desire to recall it. 
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But if there is any doubt i in regard to this, so far as our stat- 
utes themselves are concerned, I think that there is another 
" ¢ircumstance which renders this view of the question decisive. 
The money-order system was established in the English post- 
office department more than thirty years ago, and is prinet- 
pally regulated there now by the statute of 11 and 12 Victoria, 
chap. 88, passed in 1848, and contained in the 88th volume 
of the English Statutes at Large, 562, and the systems in the 
two countries are sosimilaras to make it very apparent that the 
English statutes and regulations were considered in draught- 
ing the laws establishing our own system. By the English 
statute above cited, section 111, it is enacted “That it shall 
be lawful for the postmaster-general at any time hereafter to 
repay or refund the amount of any money-orders, either here- 
tofore granted or issued to the person or persons to whom 
the same have been or shall or may be so granted or issued, 
* * * whether such money-orders shall remain or be in the 
possession of such person or persons or not.” 

Under this statute, as you inform me, it has been decided 
in England by the solicitor of the post-office (and very prop- 
erly decided) that the remitter can forbid the payment of the 
order against the protest of his payee; but the omission to 
insert any similar provision in our own statute, aud the inser- 
tion of one expressly hmiting the power of repayment to 
cases where the remitter produces the order, seems to me to 
show conclusively that it was the intention of Congress not 
to adopt this provision of the English statute, but to increase 
the credit attaching to the orders by rendering them irrevo- 
cable when delivered by the remitter to the payee. 

I am of the opinion, therefore, in the cases you mention, that 
the payee of the money-order is entitled to the money upon 
demand, and upon complying with the statutes and regula- 
tions of the Post-Oftice Department, notwithstanding the pro- 
test of the remitter, and that the remitter of the money-order 
cannot forbid the payment of it by any notice to the office at 
which it is made payable before it has been paid. Of course 
I do not touch upon the question of how far, where there is 
a dispute of identity, or where it is alleged that the order has 
been stoleu or fraudulently obtained, it would be proper for 
the postmaster at the office upon which the order has been 
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drawn to postpone payment until the matter can be inquired 
into. 

If the objection is raised to this construction of the statute 
that the remitter may sometimes, by the fraud of the payee, 
Jose the consideration which induced him to transmit the 
order, the answer is that the same liability exists in all cases 
where money is transmitted, or where an ordinary check or 
draft is sent, and, as in these cases, be has his remedy against. 
the payee in the courts of law. 

Very respectfully, your obedient servant, 
GEO. H. WILLIAMS. 

Hon. J. A. J. CRESWELL, : 

Postmaster- General. 


TELEGRAPHIC MESSAGES FOR THE GOVERNMENT. 


Section 2 of the act of July 24, 1866, chap. 230, requires all telegraph com- 
panies which have accepted the rights and privileges conferred by that 
act, together with the restrictions and obligations thereby imposed, to 
give priority to messages from otticers and agents of the United States 
to the several Departments, and to transmit them at the rates fixed by 
the Postmaster-General, whether the messages are received from such 
officers and agents directly, or through other connecting telegraph-lines. 


DEPARTMENT OF JUSTICE, 
October 2, 1872. 


Sig: I have received your letter of the Ist instant, asking 
my opinion in respect of the proper interpretation of the act 
of July 24, 1866, (14 Stat., 221,) as respects the duty of those 
telegraph companies which accepted the same to convey mes. 
sages from officers and agents of the United States to the 
several Departments; avd I have no doubt that by section 
2 of that act all companies accepting the same are obliged to 
give such messages priority over all other business, and to 
transmit them at the rates fixed by the Postmaster-General, 
whether they receive the messages immediately from officers 
and agents of the United States, or intermediately from the 
Officers of other telegraphic companies making connections 
with them. In either case they are “telegraphic communica- 
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tions between the several Departments of the Government 
of the United States and their officers and agents.” 

I have the honor to be, very respectfully, your obedient 
servant, 

CLEMENT HUGH HILL, 
Acting Attorney-General. 
Hon. Wm. W. BELKNAP, 
Secretary of War. 


PARDON FOR DESERTION. 


The President may grant a conditional pardon, and he may remit a part 
of the penalty or punishment without remitting the whole. 

Hence he can pardon a deserter so as to re-enfranchise him, (i. e., remove 
the disabilities imposed by section 21 of the act of March 3, 1863, chap. 
79,) and at the same time make the pardon conditional upon his not 
becoming thereby entitled to any moneys forfeited ; and a condition of 
this sort would exclude any right to the pay referred to in the joint 
resolution of March 1, 1270, [No. 18.] 


DEPARTMENT OF JUSTICE, 
October 3, 1872. 

Siz: In your communication of the 31st of August you 
ask the opinion of the Attorney-General as to whether a 
pardon for the offense of desertion will re-eufranchise a de- 
serter without giving him the right to the pay to which he 
would be entitled by the removal of a false charge of deser- 
tion, ander the joint resolution of March 3, 1870. 

By the act of March 3, 1865, section 21, (13 Staf., 490,) it is 
enacted that, in addition to all the other lawful penalties for 
the crime of desertion, “all persons who have deserted the 
inilitary or naval service of the United States * * * 
Shall be deemed and taken to have voluntarily relinquished 
and forfeited their rights of citizenship and their rights to 
become eitizens, and such deserters shall be forever incapa- 
ble of holding any oftice of trust or profit under the United 
States or of exercising any rights of citizenship thereof.” 

By the joint resolution of March 1, 1870, above referred to, 
(16 Stat., 370,) section 2, it is resolved that “ the moneys with- 
held because of the desertion of any person from the volun- 
teer forces of the United States, who is borne on the rolls as 
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a deserter, shall not be paid to him except the record of 
desertion shall have been canceled, on the sole ground that 
such record had been made erroneously and contrary to the 
facts; but such money sball be and remain the property of 
the National Asylam for Disabled Volunteer Soldiers, for the 
support of its beneficiaries.” 

I do not deem it necessary to decide whether or not an 
unconditional pardon of the President would restore the 
moneys above referred to, notwithstanding this act of Con- 
gress, to a deserter; for as it is well established that the 
pardon of the President may be conditional, and may remit 
a part of the sentence or penalty without remitting the 
whole, I am clearly of the opinion that the President can 
pardon a deserter so as to re-enfranchise him, and at the 
same time make the pardon conditional upon his not being 
entitled to any moneys which he has forfeited by the crime 
of desertion ; and such conditional pardon would enfranchise 
any such person, without giving him any right to the pay 
referred to in the joint resolution of March 1, 1870. 

I have the honor to be, sir, your very obedient servant, 

CLEMENT HUGH HILL, 
Acting Attorney-General. 
' Hon. WM. W. BELKNAP, 
Secretary of War. 


BUILDINGS ON MILITARY RESERVATIONS. 


Buildings erected on military reservations by post-traders, under a license 
from the War Department, for the purposes of trade, are not to be re- 
garded as such buildings would be if placed there by trespassers; that 
is to say, as constituting a part of the realty. 

A trader, when he removes from his post at a military reserve,"bas a right 
to remove the buildings which were erected thereon by him under such 
license, and is at liberty to dispose of the materials thereof as his own 

: property. 

Bat the license to erect, such buildings, being purely personal to the 
trader, does not carry with it any right to lease or convey the same to 

' others for their occupation ‘and use, without the permission of the mili- 

' tary authorities; his rights are confined solely to that of removing the 

buildings from the premises. 
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DEPARTMENT OF JUSTICE, 
October 3, 1872. 


SIR: I have duly considered the questions which you ask 
the Attorney-General in your letter of the 11th instant, and 
which are as follows : 

Where persons, such as _ post-traders, contractors, and 
others, have been allowed by proper authority to erect build- 
ings to facilitate their business upon a military reserve, with 
no restriction as to the term during which they shall be al-. 
lowed to remain, 1. Are such buildings, after the removal of 
the trader, contractor, or other person from the reserve, still 
his personal estate, and, as such, bas he the right to dispose 
of them by rent, lease, or sale to other persons? 2. Does not 
such property become part of the realty after the appointment 
of a trader is revoked, or a contractor has fulfilled his con- 
tract, or any event happens which dissolves their business 
connection with the reserve? 

By the order of the Secretary of War of June 17, 1871, (a 
copy of which you inclose to me,) it is provided that— 

‘‘ Post-traders, appointed under the authority given by the 
act of July 15, 1870, will be furnished with a letter of appoint- 
-meut from the Secretary of War, indicating the post to which 
they are appointed. They will be permitted to erect build- 
ings for the purpose of carrying on their business upon such 
part of the military reservation or post to which they may be 
assigned as the commanding officer may direct; such build- 
ings to be within convenient reach of the gurrison. They 
will be allowed the exclusive privilege of trade upon the mili- 
tary reserve to which they are appointed, and no other person 
will be allowed to trade, peddle, or sell goods by sample or 
otherwise within the limits of the reserve. They are under 
military protection and control as camp-followers.” 

Buildings erected by post-traders on a military reserve, i in 
comformity to this order, are erected for the mutual benefit 
of the Government and the trader, and are not to be regarded 
as buildings would be if erected by trespassers, or even by ten- 
ants under leases in which no provision is made therefor, 
They are erected under a license from the Government, and 
for the mutual benefit of both parties. 
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Under these circumstances, 1 am of opinion that, by the 
proper construction of the license, these buildings were not 
intended to become a part of the realty after their erection, 
but were to continne the property of the traders, and, there- 
fore, when a trader is removed from his post, I have no doubt 
that he has a right to remove the building from the place 
where it was erected, and, when removed, he can dispose of 
the materials as his own. property. 

But it is very clear that the license to erect such buildings 
is a purely personal one, and is granted for one purpose only. 
Therefore, under such license, the person so erecting the 
building would have no right to rent or lease the same, or 
even to sell it to another post-trader, without permission of 
the military authorities, but his rights are confined solely to 
that of removing the building from the reserve. Undoubt- 
edly the property in such a building might, with the approval 
of the commanding ofiicer, be transferred to another post- 
trader, and such permission would have the same force as a 
license to a new pust-trider to erect such a building at that 
spot. 

I return you the papers enclosed. 

I bave the honor to be, your obedient servant, 
CLEMENT HUGH HILO, 
Acting Attorney-General. 

Hon. Wma. W. BELKNAP, 

| Secretary of War. - 


METROPOLITAN-POLICE ACCOMMODATIONS. 


The 15th section of the act of August 6, 1861, chap. 62, was entirely super- 
seded by the act of February 21, 1871, chap. 62, and no longer imposes 
any duty or confers any anthority in regard to providing accommodations 
for the police force of the District of Columbia, this subject clearly 
falling within the legislative power given by the latter statute to the 
legislative assembly of the District. 


DEPARTMENT OF JUSTICE, 
October 11, 1872. 


Sin: I have had under consideration the communication 
addressed to your Departinent by the president of the board of 
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metropolitan police of the District of Columbia, dated the 13th 
ultimo, a copy of which was transmitted to the Attorney- 
General by the Hon. W. H. Smith, acting secretary, in a 
letter of the 24th ultimo, requesting an opinion relative to 
providing accommodations for the police force, etc., under the 
15th section of the act of August 6, 1861, (12 Stat., 323.) 
That section, 1 think, has been entirely superseded by the 
act of February 21, 1871, *‘to provide a government for the 
District of Columbia,” (16 Stat., 419,) and, consequently, no 
longer imposes any duty or confers any authority in regard 
to the subject mentioned. The providing of police accommo- 
dations clearly falls within the legislative power given by 
the act of 1871, and I observe that the legislative assembly 
of the District have acted in accordance with this view, and 
passed appropriations to furnish station-houses, etc., (see 
acts of August 15 and 19, 1871, Laws of the First Session of 
the First Legislative Assembly, pp. 35, 67.) 
_ Thus, the question submitted by the president of the board 
of police appearing to be one that cannot now arise, an 
opinion thereon is deemed unnecessary, aud none is given. 


I have the honor to be, &c., 
| B. H. BRISTOW, 


Solicitor-General and Acting Attorney-General. 
Hon. C. DELANO, 
Secretary of the Interior. 


EIGHT-HOUR LAW. 


Section 2 of the act of May 18, 1872, chap. 172, relating to the settlement 
of accounts for the services of laborers, workmen, and mechanics em- 
ployed by the Government between June 25, 1868, and May 19, 1869, 
was designed to have a broad and liberal construction ; and, interpreted 
in this wise, its provisions may be taken to include all persons who 
were thus employed and paid by the day, although they may not come 
within the description of “ Jaborers, workmen, and mechanics,” regard- 
ing these words in their more strict signification. 


DEPARTMENT OF JUSTICE, 
October 24, 1872. 
siz: I Hage duly considered the question proposed by you 
to this Department in your letter of the 23d instant, in regard 


TO THE SECRETARY OF WAR. 129 
Eight-Hour Law. 


to the proper construction of the act of May 18, 1872, section. 
2, (17 Stat., 134.) 

By the act of June 23, 1868, (15 Stat., 77,) it was enacted 
“that eight hours shall constitute a day’s work for all labor- 
ers, workmen, and mechanics now employed or who may be 
hereatter employed by or on behalf of the Government of the 
United States.” Under this act it was at first a question 
whether it was the intention of Congress that persons who 
worked only eight hours a day should receive the full com- 
pensation which had previously been given for a day’s work ; 
and at first full payment was not allowed them. Afterward, 
by proclamation of the President, full wages for a day’s work 
were allowed to all persons, although under this act they 
only worked eight hours a day. It was to meet this case 
that the section to which you have called my attention was 
enacted, and that provides: “That the proper accounting 
officers be, and hereby are, authorized and required, in the set- 
tlement of all accounts for the services of laborers, workmen, 
and mechanics employed by or on behalf of the Govern- 
ment of the United States, between the 25th day of June, 
1868, the date of the act constituting eight hours a day’s 
work for all such laborers, workmen, and mechanics, and the 
19th day of May, 1369, the date of the proclamation of 
the President concerning such pay, to settle and pay the 
same without reduction on account of reduction of hours of 
labor by said act, when it shall be made to appear that such 
was the sole cause of reduction of wages, and a sufficient sum 
for said purpose is hereby appropriated, out of any money in 
the Treasury not otherwise appropriated.” 

Iam strongly inclined to the opinion, considering the his- 
tory of congressional legislation upon this subject, and par- 
ticalarly in view of the recent decision of the Supreme Court 
in the “ Twenty-per cent. Cases,” (13 Wall., 568,) that this stat- 
ute is to have a broad and liberal construction, and that the 
above case is decisive against limiting its provisions to those 
who would fali in strict language within the terms “ laborers, 
workmen, and mechanics.” On the contrary, I think it was 
the inteution of Congress to include within the provisions of 
this act, and of the previous act of 1868, all persons who are 
employed and paid by the day. It clearly does not extend to 
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persons who are paid regular salaries, but is limited to em- 
ployés who are paid a day’s wages for a day’s work; and its 
purpose was to fix the number of hours which thereafter 
was to be considered as a day’s work and entitling the work- 
man to a day’s wages. If there is in the employment of the 
Government any class of persons so employed and paid, I 
think they are entitled to the benefit of this act, although in 
common parlance they might not come within the strict defi- 
nition of laborers, workmen, and mechanics. 

- IT have the honor to be, sir, your very obedient servant, 

CLEMENT HUGH HILL, 
Acting Attorney-General. 
Hon. WM. W. BELKNAP, 
Secretary of War. 


DUTY ON SILK AND COTTON RIBBONS. 


Silk and cotton ribbons, of which silk is the component material of chief 
value, fall within the last paragraph of the 8th section of the act of 
Jane 30, 1864, chap. 171, and are subject to a duty of 50 per cent. ad 


ralorem. 
DEPARTMENT OF JUSTICE, 


November 1, 1872. 


Sir: I have the honor to acknowledge the receipt of your 
communication of the 8th instant, and the accompanying 
papers, in relation to the classification of “ silk and cot- 
ton ribbons,” of which silk is the component material of chief 
value, under the 8th section of the act of June 30, 1864. (13 
Stat., 210.) 

It seems that prior to December 19, 1870, ribbons of the 
description mentioned, other than velvet ribbons, were re- 
garded by your Department as falling under the last para- 
graph of that section, and subject to a duty of 50 per cent. 
ad valorem; that silk and cotton velvet ribbons, of which silk 
is the material of chief value, were classified as “ velvets,” 
under the second paragraph of the same section, and a duty 
of 60 per cent. ad valorem charged thereon; while linen and 
cotton ribbons were placed under those sections of the act 
which relate to manufactures of cotton, flax, etc. (Sections 
6 and 7.) 
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At the May term, 1870, of the circuit court of the United 
States for the district of Massachusetts, in the case of Lane 
vs. Russell, the precise question arose whether silk and cotton 
celvet ribbons, silk being the component material of chief 
value, are subject to a duty of 60 per cent. ad valorem, under 
the said 8th section; and the court decided that they are 
subject to that duty. This decision appears to have been 
based on the idea that such articles are “ ribbons” within the 
meaning of that section. Thusthe Department and the court, 
while they coincided as to the duty to which these articles 
are chargeable under the statute, differed in their views re- 
specting the particular grounds of their liability. 

Acting upon the interpretation of the statute conceived by 
the Department to-have been given it by the court, accord- 
ing to which “silk and cotton ribbons” were thought to be 
chargeable with the same duty as “silk and cotton velvet 
ribbons,” the Department, on the 19th of December, 1870, 
abandoned its previous ruling as to the classification of the 
former articles, and thereafter subjected them to a duty of 
60 per cent. ad valorem, under the designation of “rib- 
bons.” 

And the question now presented, as you state it, is whether 
your Department should “return to its former ruling, assess- 
ing duty on silk and cotton ribbons, silk chief vatue, at 50 
per cent. ad_valorem.” 

I have carefully examined the papers submitted by you 
touching this subject, among which is a commanication from 
the Solicitor of the Treasury on the same subject, in whose 
views I in the main concur. In that paper the Solicitor 
8ays: 

‘My own opinion is, after much consideration, that Con- 
gress never intended that any ribbons but silk ribbons should 
be charged with the highest rate of duty. : 

“It will be observed that the different portious of the act 
are quite carefully subdivided. There is a cotton section, a 
linen section, and a silk section. The presumption is, in my 
judgment, that the silk section of the act referred to means 
purely silk or silk goods, unless there are express words lim- 

iting or qualifying this general intent. In this view, as I 
understand, the Department has held only dress and piece 
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silks, wholly of silk, to be subject to the 60 per cent. rate, 
while dress and piece silks of silk and cotton are subject to 
the 50 per cent. rate. Silk velvets or velvets are accom- 
panied by qualifying words, evidently intending and actually 
making an exception to the general plan and intent of the 
section, those goods being charged with a duty of 60 per 
cent. if only their component material of chief value is com- 
posed of silk. 

‘“ Nor does the grammatical construction of the sentence 
allow the description and qualifying words applicable to silk 
velvets, and velvets, to be applied to ribbons. Or, if they 
should be or have been applied to ribbons, with exactly the 
same reason they should be applied to dress and piece silks. 

“To my mind the plain intent of the 8th section is that 
the various forms of pure silk first enumerated are subject 
to their respective rates of duty, and then dress and piece 
silks, silk ribbons, (that is, goods wholly of silk,) and, finally, 
silk velvets, or velvets of which silk is the component mate- 
rial of chief value, are subject to 60 per cent., and that dress 
and piece silks and ribbons not wholly of silk, but of which 
silk is the component material of chief value, come under the 
last clause of the section, and are subject to 50 per cent. 
duty. _* * * * & 5S 

‘But one single class of ribbous was involved in that 
case, (Lane vs. Russell,) whereas it is well known there are 
many other classes. No presentation was, therefore, made of 
a case involving all the various forms of ribbons, nor was the 
court called upon to consider carefully the application of ail 
the various provisions of the act to all the various forms of 
ribbons. * . ° . . * 

‘A return by the Department to its former rule would 
recognize a graded system of duties, which would apparently 
correspond with the relative value of the several classes of 
goods to which reference has been made, and would at once 
strike the mercantile sense as entirely just and proper, as 
well as in accordance with a correct construction of the law.” 

I have to add as to this decision of the court in the case of 
Lane vs. Russell, that the question submitted and decided 
was as to the duty to be imposed upon silk and cotton velvet 
ribbons, silk being the component material of chief value, 
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and that the application of this decision to linen and cotton 
or silk and cotton ribbons not velvet, is an inference from the 
argument of the court, which inference is manifestly in con- 
flict with the legislative intent of the tariff act of June 30, 
1864. Compliance with that decision did not, therefore, in my 
judgmeut, necessitate a departure by the Department from 
its first ruling upon the subject of ribbons, and my opinion is 
that the law requires a return by the Department to that 
ruling. 

Very respectfully, 

GEO. H. WILLIAMS. 
Hon. Wm. A. RICHARDSON, 
Acting Secretary of the Treasury. 


MEMBERS OF CONGRESS ELECT. 


By the act of July 11, 1864, chap. 119, a member of Congress elect is, pre- 
vious to as well as after taking the oath of office, debarred from acting 
as counsel for parties, and from prosecuting claims against the Govern- 
ment, before any Department, court-martial, bureau, officer, or any 
civil, naval, or military commission, if he has received or has agreed to 
receive apy compensation whatever, directly or indirectly, therefor. 


DEPARTMENT OF JUSTICE, 
November 2, 1872. 


Sir: Your letter of the 3lst ultimo refers to a communica- 
tion addressed to you, under date of the 28th ultimo, by Hon. 
William M. Lawrence, member of Congress elect, in which 
he states that he has been asked to appear before the War 
Department or the Judge-Advocate General in behalf of a 
United States officer recently convicted by a court-martial, 
and asks whether in view of the acts of July 11, 1864, (13 
Stat., 123,) and July 16, 1862, (12 Stat., 577,) a member of 
Congress elect is, previous to his taking the oath of office, 
debarred from acting as counsel for parties arraigned before 
United States tribunals, or from prosecuting claims for pri- 
vate individuals against the United States; which question, at 
the instance of Mr. Lawrence, you refer for my opinion. 

I have the honor to reply as follows: 

The first clause of the act of July 16,1862, prohibits mem- 
vers of Congress from taking or receiving, directly or indi- 
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rectly, or agreeing to receive from any person or persons, any 
money, property, or other valuable consideration, for pro- 
curing or aiding to procure any contract, office, or place from 
the Government, or any Department thereof,-or frou any offi- 
cer of the United States, for any person or persons whatso- 
ever, or for giving or bestowing any such contract, office, or 
place to any person whomsoever. 

The prohibition in this clause is laid upon members ot 
Congress—not members-elect, but those who have taken the 
oath of office and qualified. 

A subsequent clause prohibits members of Congress, from 
the time of their election as such, from receiving or agreeing to 
receive any money, property, or other valuable consideration, 
for attention to services, action, vote, or decision on any 
question, matter, cause, or proceeding which may then be 
pending, or may by law or under the Constitution be 
brought before them in their place as such members of Con- 
gress. 

Without stopping to consider whether the case stated by 
Mr. Lawrence comes within the prohibitions of this act, it 
will be sufficient to state the provisions of the act of July 11, 
1864, evidently passed for the purpose of more effectually 
guarding against the mischiefintended to be provided against 
in the first clause above cited of the act of 1862. Theact of 
1864 is more comprehensive in terms, its prohibitions being 
directed to members of Congress from the time of their elec- 
tion, to heads of Departments, heads of bureaus, clerks, and 
every Other officer of the Government, forbidding each and 
all of them to receive any compensation whatsoever, directly 
or indirectly, for any services rendered or to be rendered to 
any person, either by themselves or another, in relation to 
any proceeding, contract, claim, controversy, charge, accusation, 
arrest, or other matter or thing in which the United States is 
a party or directly or indirectly interested, before any Depart- 
ment, court-martial, bureau, officer, or any civil, naval, or 
military commission whatever. 

This act is too plain in its terms to require exposition; 
Members of Congress elect cannot lawfully receive compen- 
sation for services rendered by them as counsel or otherwise 
in the instances mentioned in the act, and Mr. Lawrence is 
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clearly debarred from acting as counsel in the case referred 
to in his communication to you if he has received or shall 
agree to receive any compensation whatever, directly or indi- 
rectly, therefor. 

Very respectfully, your obedient servant, ' 


GEO. H. WILLIAMS. 
Hon. Wao. W. BELKNAP, 


Secretary of War. 


MILITARY RESERVATION AT FORT LEAVENWORTH. 


The provisions of the acts of July 20, 1868, chap. 179, and July 27, 1863, 
chap. 268, granting to railroad companies rights of way through the 
Fort Leavenworth military reservation, are to be construed strictly as 
against the grantees of such rights. 

The grant made by those acts does not impart to the railroad companies 
referred to the right to establish cattle yards or pens, or build structures 
for a like purpose, either in the roadway or elsewhere upon said reser- 
vation. 

DEPARTMENT OF JUSTICE, 


November 5, 1872. 


Siz: [ have the honor to acknowledge the receipt of your 
communication of the 18th instant, submitting for my official 
opinion the question “ whether the acts of Congress granting 
right of way to railroad companies through the military res- 
ervation at Fort Leavenworth authorize them to erect such 
structures within the limits of the right of way as they may 
choose, or whether the privilege granted them by the said 
acts was simply for the canstruction of their roads.” 

From the papers and map which accompany: your commu.- 
nication, it appears that the Chicago and Southwestern Rail- 
road Company have constructed from a point within the res- 
ervation two tracks for their road, leading to Leavenworth 
City, one for passenger and one for freight cars, and between 
these tracks, ata distance of 300 feet from each, another lead- 
ing to a cattle-yard, established for the use of the company. 

The acts of Congress referred to are the act of July 20, 
1868, authorizing the construction of a bridge across the Mis- 
souri River, the 3d section of which provides “that for the 
use of railroads leading to said bridge from either side of the 
river there is hereby granted a right of way through said 


136 HON. GEORGE H. WILLIAMS 


Military Reservation at Fort Leavenworth. 


Fort Leavenworth military reservation, not exceeding for all 
said roads 300 feet in width, provided that said roads do 
not iu any way interfere with the public buildings on said 
military reservation,” and the act of July 27, 1868, granting 
severally to two railroad companies the right of way, not ex- 
ceeding 100 feet in width for each, ‘to construct and operate 
a railroad across and over the military reservation at Fort 
Leavenworth * es * upon s uch line as shall be des- 
ignated and fixed by the Secretary of War.” 

According to well-recognized rules of law, these acts should 
be construed strictly against the grantees. (Jills et al. vs. 
Saint Clair County, 8 How., 581.) Justice Clifford, delivering 
the opinion of the court in the case of Rice vs. Railroad Com- 
pany, (1 Black, 358,) says: ‘‘ Whenever privileges are granted 
to a corporation, and the grant comes under revision in the 
courts, such privileges are to be strictly construed against 
the corporation and in favor of the public, and that nothing 
passes but what is granted in clear and explicit terms.” 
Whether the railroad companies have the right to erect 
structures within the limits of the grant made to them by 
said acts is partly a question of fact as well as of law. All 
rights necessary to enable them to construct and operate 
their roads are undoubtedly conveyed by the grant. (Apple- 
ton vs. Fullerton, 1 Gray, 186.) 

Admitting that to operate a railruad successfully in Kan- 
sas it is necessary to have cattle-yards connected with the 
road, it does not follow that wherever there is a right of way 
for such a road there is a right also to have such yards. 
To grant to a railroad company a right of way through the 
streets of a city would not imply a right of the company to 
build cattle-yards in such streets, while under some circum. 
stances such a grant through wild public lands might be 
construed to give that right. Associated with the idea of a 
military reservation are those ideas as to use and appearance 
which make it doubtful whether Congress intended to give 
to the companies any more than, after the construction of a 
suitable road, the right of transit with their trains thereon ; 
but be that as it may, it is clear to my mind that Congress did 
not intend to give to the companies the right to erect un- 
sightly or offensive structures upon the reservation. Assum- 
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ing it to bé true that (as the commanding general states) “the 
establishing of cattle-yards anywhere within the limits of the 
reservation will seriously interfere with the public interests,” 
it thence follows, in my judgment, that such structures are 
not warranted by law. 

Possibly it may be more convenient, but it cannot be indis- 
pensable to the operation of the railroad to have cattle-yards 
located inside instead of outside of the reservation; and it is 
too plain for controversy that the erection and ordinary use 
of such inclosures are wholly incompatible with the military 
use of the reservation. Congress evidently made the grant 
with a view to the continued use and enjoyment of the reser- 
vation by the military ; aud it seems to me, therefore, that 
the railroad companies have no right to interfere with those 
ends further than the reasonable necessities of their roads 
and the business upon them may require. 

I cannot, upon the information I have as to the circum- 
stances of the reservation and railroads running through it, 
decide definitely as to whether any building or structure 
convected with such roads is allowable within the right of 
way across the reservation; but I am clearly of the opinion 
that the right of way granted by said acts does not give to 
the railroad companies the right to build or have cattle- 
yards, or structures of a like description, in their roadway or 
elsewhere upon said reservation. 

Very respectfully, your obedient servant, 
: GEO. H. WILLIAMS. 

Hon. Wa. W. BELKNAP, 

Secretary of War. 


CLAIM OF C. A. PERRY & CO. 


The facts and circumstances presented in this case failing to show that 
the claimiunt’s property was destroyed while in the military service of 
the United States, either by impressment or contract: Held that the 
claim is not within the provisions of the 2d section of the act of March 
3, 1849, chap. 120. ; 

DEPARTMENT OF JUSTICE, 

November 19, 1872. 
Sir: [ have the honor to acknowledge the receipt of vour 
communication of the 28th ultimo, inclosing the findings of 
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fact by the Second Comptroller in the matter of the claim of 
C. A. Perry & Co. to compensation for cattle, wagons, &c., 
lost or destroyed in accompanying the march of the United 
States military forces into Utah in the autumn of 1857, and 
requesting my opinion whether their claim is within the pro- 
visions of the 2d section of the act of March 3, 1849, (9 
Stat., 414,) which provides for the payment for horses and 
other property lost or destroyed “while in the military 
service of the United States, either by impressment or con- 
tract.” 

In this case I understand the claim to be that the property 
ip question was lost or destroyed while in the military service 
by impressment. 

The Comptroller states the facts as follows: 

‘First. That the following order was issued to one of the 


claimants: 
¢ HEADQUARTERS ARMY OF UTAH, 


“¢SoUuTH PASs, EN ROUTE TO SALT LAKE CITY, 
66 October 19, 1857. 


“¢Srir: The colonel commanding directs me to inform you, 
in reply to your letter of to-day, that no goods or supplies of 
any kind will be permitted to pass the Army for Salt 
Lake City or other point in the possession of the Mormons, 
nor any communication whatever to be had with them so long 
as they manifest a hostile attitude to the Government of the 


United States. 
“eh, J. PORTER, 


CA ssistant Adjutant- General. 
“¢To J. C. IRWIN, E84.’ 


“Second. That prior to the issue of said order the train of 
the claimants, en route for Salt Lake City, pursued its jour- 
ney subject only to the direction or control of its owners or 
agents. 

“Third. That by order of Colonel Jolnston, the merchant- 
trains, included in which was the train of the claimants, were 
assigned @ position in the rear of the Army trains proper, 
and of the Army contractors’ trains; that the entire train 
stretched out eight or ten miles in length; that the daily 
march was regulated by military order; that all the trains 
were always subject to military control, and orders were 
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given that the oxen should not be sent beyond the outposts 
of the Army; that the military authorities did not furnish 
forage to the oxen, mules, &c., and at night they were kept 
by order within the line of guards. 

“ Fourth. That the discipline and control thus exercised 
over the said trains were in accordance with the regulations 
of the Army, and for the safety of said trains, as in time of 
war or in marching through a hostile country. 

“Fifth. That in consequence of the severity of the weather, 

xposure to the cold, and scarcity of forage, many of the oxen, 
mules, and horses of said trains perished. 

“Sixth. That the stock, both public and private, had 
become so much reduced, that on or about the 15th of Novem- 
ber the Army was broken into small parties to move into 
Fort Bridger, and the stock left, including claimants’, was 
used indiscriminately in hauling the public and private 
wagons. 

“Seventh. That there was no contractor agreement for such 
use of claimants’ oxen, mules, and borses, nor was there any 
order, oral or in writing, expressly directing the impressment 
of this particular train and property, but in the order (No. 
36) of October 24, 1857, by Adjutant McNab, it was named 
as a supply-train, and moved under military control.” 

Do these findings (upon which I exclusively base my opin- 
ton) show that the property of the claimants was impressed 
into the military service of the United States? Construing 
the words of the statute negatively, it may be said that they 
do not apply to every interference with or trespass upon the 
use or possession of property by military authority, nor 
would the control or destruction of property by such author- 
ity necessarily give the owners a claim for it under the stat- 
ate. There must be an appropriation of the property, or, in 
other words, it must be taken by the military for public use, 
before the right to compensation arises under this act. Own- 
ers of property may have aright to sue military officers for 
trespass, or may have a claim, for the payment of which Con- 
gress ought especially to provide; but toestablish a claim 
under the statute in question, it ought to appear, it seems to 
Ine, that the property was taken for and used in the service of 
the United States. 
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Colonel Jolnston’s order, quoted in the Comptroller’s state- 
ment, at most only interdicted the advance of merchant trains, 
of which claimants’ was one, into the Mormon country. 
Whether this order was made from apprehension that the 
Mormons would destroy the property if it came within their 
reach, and so despoil the owners, or whether it was intended 
to cnt off supplies to the enemy, does not appear, nor does it 
appear that such order was contrary to the judgment and 
wishes of the claimants. According to the seventh finding 
of the Comptroller, no oral or written directions were given 
for the impressment of this property, and the only room for 
ontroversy is, therefore, as to whether or not it was impressed 
by implication. If Colonel Johnston did not order claim- 
ants’ property for the use of the Army, then it is quite clear 
that he did not intend to have it taken for any such purpose. 
There was ample time and opportunity for an order of that 
kind, if such an idea was entertained; but it is not pretended 
that when the merchant-trains and troups came together, Col- 
ouel Johnston’s army needed more transportation or supplies 
than they then had. The presumption is as fair as any other 
that these merchant-trains became from that time forward an 
incumbrance and not an aid to the expedition. That the mer. 
chant-trains were subject to military coutrol, and that they 
were designated in a lieutenant’s order as supply-trains, hard- 
ly warrant the supposition that they were forced into the 
service of the United States. If the owners of these trains, 
finding for any reason that they could not get to Salt Lake 
City in advance of the Army, chose to accompany the troops; 
they would, of course, subject themselves to the regulations 
of the Army, and they were probably designated as supply- 
trains to distinguish them from the other Army trains. What 
difference does it make what they were called, when in point 
of fact they were not used as supply-trains for the Army? 
All the property remained under charge of the owners, their 
agents and servants, and neither the agents nor the property 
in their charge were engaged in any service or in any inan. 
ner employed or used in connection with the operations of 
the Army. Suppose the troops and trains had arrived safely 
in Salt Lake City, can it be pretended that the owners of the 
trains would bave had any claim against the United States 
for services rendered to the expedition? 
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The sixth finding of the Comptroller states, that in conse- 
quence of the extreme severity of the weather, and the con- 
sequent reduction and suffering of the stock, public and pri- 
vate, the Army was, about the 15th of November, “ broken 
into small parties, to move into Fort Bridger, and the stock 
left, including claimants’, was used indiscriminately in haul- 
ing the public and private wagons.” 

The indiscriminate use of cattle in that time of difficulty 
and distress does not prove that the Army had need of means 
for the transportation of its own supplies, or that there was 
therefore @ necessity to press into service the animals be-— 
longing to the claimants, or that these, or any of them, were 
actually so impressed. 

The expedition being divided into small parties, and the new 
order of marching formed, in the haste natural to the occa- 
sion it was of no importance whether the Government animals 
or those belonging to the claimants were used to move a 
wagon. There was a common struggle among all to save, if 
possible, public and private property from destruction, and 
the service of the United States under these circumstances 
may have been as valuable to claimants as were their servy- 
ices to the United States. : 

Reference is made in support of the claim to Hurmony vs. 
Mitchell, (13 How., 115;) but that was an action of trespass, 
and not a claim under the said statute of 1849, which only 
provides for payment where the property is lost or destroyed 
“while it was actually employed in the service of the United 
States.” In that case, too, the coyrt say that the plaintifi’s 
“wagons and mules were used in the public service.” 

Attorney-General Bates, in ‘the case of the Porters, who 
were owners of one of the said merchant-trains, gave an opin- 
ion in favor of their claim. (10 Opin., 21.) I am not in- 
formed as to the statement of facts upon which that opinion 
was founded, but I do not disagree with him as to the law. 
He says: “An impressment is a taking into public service by 
compulsion. * * * IT understand service to mean the vol- 
untary or involuntary subjection of one’s conduct to the con- 
trol of another for the benefit of that other.” There is no 
finding before me that claimants’ train was taken into public 
service by compulsion, or that it was employed for the benefit 


142 HON. GEORGE H. WILLIAMS 
Sea-Service in.the Navy. 


of the United States, or indeed that it was in any way taken 
into the public service. 

I cannot avoid the conclusion that the claimants in this 
case, finding themselves obstructed in their way to Salt Lake 
City by the hostility of the Mormons or the order of Colonel 
Jeluston, or both, concluded that their best course, under the 
circumstances, was to join and accompany the Army, and 
that they now seek to make the Government responsible for 
the early and unexpected storms of winter, which were alike 
disastrous to public and private property. 

I do not think that the facts, as they are presented to me, 
show that the claimants’ property was destroyed while it was 
actually in the military service of the United States, by im. 
pressment or otherwise. 

Very respectfully, your obedient servant, 


GEO. H. WILLIAMS. 
Hon. GEo. 8S. BOUTWELL, 


Secretary of the Treasury. 


SEA-SERVICE IN THE NAVY. 


The construction given by the Navy Department to the 3d section of the 
act of March 2, 1867, chap. 174, “toamend certain actsin relation to the 
Navy,” which requires officers transferred from the volunteer to the 
regular Navy to be credited with their previous sea-service, concurred 
in; namely, that to eutitle an oflicer to credit for sea-service thereunder 
he must have been in the volunteer Navy at the time of his appoint- 
ment to the regular Navy, aud that where he had ceased to be an offi- 
cer in the volunteer Navy prior to such appointment, however brief the 
interval, he does not come within the provision referred to. 


DEPARTMENT OF JUSTICE, 
November 20, 1872. 
Siz: I have the honor to acknowledge the receipt of a 
communication of the 30th ultimo from the Acting Secretary 
of the Navy, stating that Sailmaker Thomas S. Gray, of the 
Navy, claims credit for volunteer service in the Navy, and 
asking for my opinion as to the proper construction of the 
3d section of the act to amend certain acts in relation to the 
Navy, which is as follows: ‘That the oflicers of the volun. - 
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teer naval service, who are, or may be, transferred to the 
regular Navy or Marine Corps, shall be credited with the sea- 
service performed by them as volunteer officers,” &c. (14 
Stat., 516.) 

It is stated in the letter of the Acting Secretary that, “ ac- 
cording to the construction now given by the Department to 
this law, an officer must have been in the volunteer Navy at 
the time of his appointment iu the regular Navy to entitle 
him to credit for his volunteer service, and that if he had 
been mustered out, and was not an officer in the volunteer 
Navy, however brief the interval, before his appointment in 
the regilar Navy, the credit is not allowed.” 

I concur in this construction. Wheu an officer is transferred 
from the voluuteer naval service to the regular Navy, he is 
taken out or removed from one to the other; and in no sense 
can he be said to be an officer transferred, when he is a pri- 
vate citizen at the time of his appointment. I do not think 
it makes any difference whether a long or short time elapsed 
after the appointee asking for credit was mustered out of the 
’ volunteer service; for if he was mustered out at all he could 
oot be transferred. 

Very respectfully, your obedient servant, 
7 GEO. H. WILLIAMS. 

Hon. GEO. M. ROBESON, 

Secretary of the Navy. 


DETENTION OF MAIL-MATTER. 


No authority is conferred upon the Postmaster-General by the provisions 
of the 30lst and 302d sections of the act of June 8, 1872, chap. 335, or 
by the provisions of any other section of that act, to order the detention 
of mail-matter after it bas reached its destination and been distributed 
by the postmaster ready for delivery, though there may be a well-grounded 
suspicion that it is or has been attempted to be circulated in violation 
of law. 

DEPARTMENT OF JUSTICE, 
November 29, 1872. 
Stk: I have received your communication of the 26th in- 
stant, inclosing a copy of a letter addressed to you by Calvin 


144 HON. GEORGE H. WILLIAMS 


Detention of Mail-Matter. 


G. Child, esq., United States attorney for the district of 
Connecticut, on the 19th instant, stating the arrest of a per- 
son at Stamford, Connecticut, “ for using the mails to circu- 
late obscene literature,” in violation of the provisions of sec- 
tion 148 of the act of June 8, 1872, generally known as the 
Postal Code, (17 Stat., 302;) also another, (original,) addressed 
to you by Mr. Child, under date of the 23d instant, stating 
that since this arrest mail-matter has accumulated at the 
same office, consisting of about twenty retained letters, say 
six or seven apparently containing an inclosure, and a few dif- 
fering in no respect in appearance from ordiuary letters; all 
under seal. . 

In reference to these communications of the district attor- 
ney, you submit the question whether, under the 301st section 
of said act, which forbids the use of the post-office establish- 
ment for the conveyance of correspondence, opened or in- 
tended to be opened, Xc., with intent to defraud, &c., and 
the 302d section, which provides for the disposition to be 
made, under the direction of the Postmaster-General, of “ all 
letters, packets, or other matter which may be seized or de- 
tained for violation of lave,” or in virtue of other portions of 
the act, the Postmaster-General is empowered to order the 
detention of such unlawful mail-matter by the postmaster 
or other agent of the Department after it has reached its 
destination and been distributed by the postmaster ready 
for delivery. 

In reply [ have to say, that I do not think that such au- 
thority is conferred upon the Postmaster-General by the sece- 
tions mentioned, or, upon a careful examination of the act, by 
anv other of its provisions, 

There nay be a well-grounded suspicion on the part of the 
postmaster and the district attorney that the mail-matter re- 
ferred to is or has been attempted to be circulated in viola- 
tion of law, but this suspicion cannot be verified except by 
breaking the seals under which the letters or circulars of 
which it is supposed to consist are inclosed; a proceeding 
not authorized by any provision of the actin such or any 
other case; but, on the contrary, expressly forbidden by the 
proviso to section 300, which is as follows: “ Provided, That 
nothing in this act contained shall be so construed as to au- 
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thorize any postmaster or other person to open any letter not 
addressed to himself.” 
The letter of the district attorney is herewith returned. 
Very respectfully, your obedient servant, 
| GEO. HW. WILLIAMS. 
Hon. J. W. MARSHALL, 
Acting Postmaster- General. 


CLAIM OF THE ASSIGNEES OF SIMEON HART. 


In May, 1861, Simeon Hart, then a resident of New Mexico, delivered 
commissary stores to the Government at certain military posts in that 
Territory, for which he received a voucher from the proper officer, but 
payment thereof was withheld, in consequence of an order issued from 
the War Department during the saine month. Hart subsequeutly took 
an active part in the rebellion, but was pardoned by the President in 
November, 1865. He afterward assigned said voucher to two creditors, 
loyal persons, by whom payment of the same is now demanded. Ona 
question whether payment is prohibited by the joint resolution of 
March 2, 1267, (No. 46): Held that the case presented is not within the 
prohibition of that resolution, the claim having accrued after April 13, 
1°61. | 

The proviso in that resolution was intended only to make an exception 
in favor of claims existing prior to April 13, 1861, which had been 
assigned or agreed to be assigned to loyal citizens of loyal States prior 
to April 1, 1861, in payment of debts incurred prior to March 1, 18615 it 
does not relate to claims additional to those mentioned in the preceding 
words of the resolution. 


DEPARINENT OF JUSTICE, 
December 5, 1872. 

Siz: Your letter of the 29th ultimo incloses a communica- 
tion from the Second Comptroller of the Treasury, stating 
the facts relating to the claim of Messrs. McKnight and 
Richardson, assignees of Simeon Hart, to be paid for commis. 
sary supplies delivered to the Government at Albuquerque 
and Fort Stanton, New Mexico, in the month of May, 1861, 
and inquiring whether payment for the same is not pro- 
hibited by joint resolution, approved March 2, 1867, ‘pro. 
hibiting payment by any officer of the Government to any 
person not known to have been opposed to the rebellion and 
in favor of its suppression.” (14 Stat., 571.) 

From the statement of facts submitted, it appears that 

10 0 
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the stores mentioned were delivered on the 13th, 23d, and 
26th of May, 1561, and a commissary’s voucher was issued 
therefor, of the genuineness and sufficiency of which there 
is no question. That the payment of said voucher was 
withheld by the commissary in consequence of an order of 
the Secretary of War of the date of May 11, 1861, but that 
on the 28th of February last “payment of the flour de- 
livered on the 13th, 23d, and 26th of May, 1861, amounting to 
the sum of 830,675.68, was approved by the Secretary.” 
That the payee of the voucher, Simeon Hart, resided and 
was domiciled in New Mexico at the time his claim accrued, 
but afterward engaged in a course of active disloyalty. 
That he was pardoned by the President in November, 1865, 
and that, before the approval aforesaid by the Secretary of 
War of his claim, be assigned it to Messrs. McKnight and 
Richardson, his creditors, loyal persons, &c. 

The joint resolution is as follows: “ That, until otherwise 
ordered, it shall be unlawful for any officer of the United 
States Government to pay any account, claim, or demand 
against said Government which accrued or existed prior to 
the 13th day of April, 1861, in favor of any person who pro- 
noted, encouraged, or in any manner sustained the late 
rebellion; or in favor of any person who, during said rebell- 
ion, was not known to be opposed thereto and distinctly in 
favor of its suppression ; and no pardon heretofore granted, 
or hereatter to be granted, shall authorize the payment of 
such account, claim, or demand until this resolution is modified 
or repealed: Provided, That this resolution shall not be con- 
strued to prohibit the payment of claims founded upon con- 
tracts made by any of the Departments where such claims 
were assigned or contracted to be assigned prior to April 1, 
1861, to creditors of said contractors, loyal citizens of loyal 
States, in payment of debts incurred prior to March 1, 1861.” 

In the communication of the Comptroller it is not stated 
by what part of the resolution the question as to the pro- 
priety of payment in this case is suggested, but it is presumed 
to be raised under the terms of the proviso. This proviso I 
do not understand as relating to claims additional to those 
inentioned in the preceding words of the resolution, but as 
intended only to make an exception in favor of the payment 
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of such claims, accruing or existing prior to April 13, 1861, as 
had been assigned or agreed to be assigned to “loyal citizens 
of loval States” prior to April 1, 1861, in payment of debts 
incurred prior to March 1,1861; that is to say, an excep- 
tion not intended to favor a disloyal claimant, but to protect 
the interestS of loyal citizens, and of these only citizens of 
loyal States; enabling such a citizen to recover the debt due 
him that had been attempted to be paid by the assignment of 
aclaim ata date prior to the commencement of active hos- 
tilitics, when intercourse between the two sections of the 
country was yet lawful. 

In this view the claim now in question, having accrued after 
April 13, 1861, is not within the prohibition of the resolution. 

Very respectfully, your obedient servant, 


; GEO. H. WILLIAMS. 
Hon. GEo. 8S. BOUTWELL, 


Secretary of the Treasury. 


PENSION AGENTS AND AGENCIES. 

The consolidation by the President, on the 23d of January, 1871, of the 
two pension-agencies previously existing in the city of New York was 
within the competency of the Executive, and a valid exercise of power. 

The authority given the President by the act of February 5, 1867, chap. 
32, touching the establishment of pension-ayencies aud the appoint- 
meut of pension-ageuts, may be exercised by him according to his judg- 
ment, subject only to the restrictions imposed by the two provisoes in 


that act. 
DEPARTMENT OF JUSTICE, 


December 6, 1872. 


Sir: I have the honor to acknowledge the receipt of your 
letter of the 22d ultimo, in which you say : 

“At the date of the passage of the act of February 5, 1867, 
(14 Stat., 391,) there were more than three agencies for the 
payment of pensions in the State of New York. On the 23d 
of October, 1871, the President, by an executive order, con- 
solidated two of those agencies then established in the city 
of New York.” 

Upon this statement of facts, the following questions are 
submitted for my consideration and opinion : 

“1st. Had the President the legal power to cousolidate 
‘said agencies ? 
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Od. If he had, can he now revoke said order of consolida- 
tion, and thereby restore both of the same? 

‘63d. If he had no legal power to make said consolidation, 
can he now revoke said order, and will such revocation oper- 
ate as a restoration of said agencies?” 

The act of February 5, 1867, (14 Stat., 391,) above referred 
to, is as follows: “That the President of the United States 
shall be, and he is hereby, authorized to establish agencies 
for the payment of pensions granted by the United States 
wherever, in his judgment, the public interests and the con- 
venience of the pensioners require, and, by and with the 
advice and consent of the Senate, to appoint all pension- 
agents, who shall hold their offices for the term of four years, 
and until their successors shall have been appointed and 
qualified, and who shall give bonds, with good and sufficient 
sureties, for such amount and in such form as the Secretary 
of the Interior may approve: Provided, That the number of 
pension-agencies in any State or Territory shall in no case 
be increased hereafter so as to exceed three, and that no 
such agency shall be established, in addition to those now 
existing, in any State or Territory in which the whole amount 
of pensions paid during the fiscal year next preceding shall 
not have exceeded the sum of five hundred thousand dollars : 
And provided further, That the term of office of all pension- 
agents appointed since the first day of July, A. D. eighteen 
hundred and sixty-six, shall expire at the end of thirty days 
from the passage of this act, and the commissions of all other 
pension-agents now in office shall continue for four years 
from the passage of this act, unless such agents are sooner 
removed.” | 

To answer the above questions it seems necessary to con- 
sider how the President could consolidate two agencies, or 
rather what the process of consolidation would be. The last 
proviso of the act in question, after providing for the re- 
moval of all pension-agents appointed between July 1, 1866, 
and the date of the act itself, enacts in relation to “all other 
pension-agents,” namely, those appointed prior to July 1, 
1866, that their commissions shall continue for a period of 
four years from the date of this act, “unless such agents are 
sooner removed.” It leaves with the President the power to 
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remove the class of agents referred to at any time during the 
four years, at the end of which their commissions would ex- 
pire according to the terms of the proviso. The two pension- 
agencies in the city of New York were established by an 
arbitrary division, for convenience of the business in‘ that 
city. A consolidation could only be made by the exercise of 
the power of removal by the President, and by the transfer 
of the business performed by the agent removed to the re- 
maining agent. The power to effect this was clearly in the 
President, and your first question must be answered in the 
affirmative. 

To revoke the order of consolidation would, perhaps, re- 
store the division of business, but would not restore the 
agent removed to his former position ; a re-appointment would 
be necessary to effect this. 

The first proviso prohibits the increase of the number of 
agencies beyond three. You state that at the time of the 
consolidation there were more than three agencies in the 
State of New York. As long as this number of agencies con- 
tinues, no appointment of an agent to take charge of business, 
severed, by revoking an order of consolidation, from the agency 
to which it had been transferred, can be made. 

The last proviso did not extend for four years all agencies 
established prior to July 1, 1866, but only extended the term 
of office of agents appointed prior to that date. Upon the 
removal of one of these agents, therefore, if there were three 
other agencies, his agency would expire, and the business of 
such agency be transferred to some other. 

Prior to the 23d of October, 1871, when the consolidation 
referred to took place, the four years mentioned in the act of 
February 5, 1867, during which the commissions of certain 
pension-agents were to continue, had expired; so that the au- 
thority conferred upon the President by the first clause of 
said act can be exercised according to his judgment, subject 
only to the limitations as to the number and amount expressed 
in the provisoes of said act. 

Very respectfully, your obedient servant, 
GEO. H. WILLIAMS. 

Hon. C. DELANO, 

Secretary of the Interior. 
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CASE OF COMMODORE R. H. WYMAN. 


The facts of this case showing that Commodore Wyman, at the time of 
the capture of the prize-steamer Gertrude by the United States steamer 
Vanderbilt, was “doing duty on board” the latter vessel within the 
contemplation of section 3 of the act of July 17, 1862, clap. 204, and 
was borne on the books thereof: Held that he is entitled to participate 
in the proceeds of the prize according to the rate of his pay in the serv- 
ice at that period. 


DEPARTMENT OF JUSTICE, 
| December 7, 1872. 
 Srr::A communication was addressed to me on the 18th 
of September last, by Rear-Admiral Augustus L. Case, then 
Acting Secretary of the Navy, inclosing a written statement 
from Commodore R. H. Wyman, which presents the follow- 
ing case: 

On the 5th of March, 1863, Commander (now Commodore) 
Wyman was ordered to the command of the United States 
steamer Saint Iago de Cuba, with instructions to report‘to 
Acting Rear-Admiral Wilkes, commanding the flying squad- 
ron whose flag was then hoisted on board the United States 
steamer Vanderbilt. Upon reporting to that officer, Com- 
mander Wyman was ordered by him to duty aboard the Van- 
derbilt, on his staff, until such time as he (the Commander) 
could be forwarded to the Saint Iago de Cuba. In April, 
1863, while Commander Wyman was serving as a Staff-officer 
of Acting Rear-Admiral Wilkes on board the Vanderbilt, the 
latter vessel captured the steamer Gertrude, which was sub- 
sequently condemned as prize. During this period the name 
of Commander Wyman was borne upon the books of the 
Vanderbilt, and he claimed to be entitled to a share of the 
proceeds of said prize by virtue of the provisions of the act 
of July 17, 1862, section 3, relating to the distribution of 
prize-money. (12 Stat., 606.) 

The Acting Secretary observes in -his commnanication that 
the statement of Commodore Wyman ‘is believed to be sub- 
stantially correct as to his orders and service in the squadron 
under Acting Rear-Admiral Wilkes;” and my opinion is asked 
whether the claim of the Commodore is, under the circum- 
stances, a valid one. 
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it is understood that the particular provision of section 3 
of the act of July 17, 1862, whereon this claim rests, is the 
following, which was in force at the time of the capture and 
condemnation of the prize referred to: 

“Third, The share of the commanding officer of the fleet 
or squadron, if any, and the share of the commander of the 
ship, being deducted, the residue shall be distributed and 
apportioned among all others doing duty on board, and borne 
upon the books, according to their respective rates of pay in the 
service.” 

The validity of the claim depends simply upon the question 
whether Commander Wyman, at the time of the capture, 
was “doing duty on board” the steamer Vanderbilt, within 
the contemplation of the statute. If so, then (he having 
been also borne upon the books of that vessel) the require- 
ments of the law are fully satisfied, and his right to a share 
of the proceeds of the prize, according to the rate of his pay 
in the service, is-beyond controversy. 

The only difficulty which has heretofore existed in connec- 
tion with the case seems to have arisen out of the circum- 
stance that, when he was ordered to duty on board the 
Vanderbilt by Acting Rear-Admiral Wilkes, the latter officer, 
though in actual command of that vessel, with his flag flying 
thereon, had previously assumed the command of the vessel, 
and made it his flag-ship, in disregard of orders of the Navy 
Department; and, in view of this circumstance, it was 
thought by one of my predecessors (see 11 Opin., 147) that 
Commander Wyman could not participate in the proceeds of 
the prize. But that opinion was given, as I find, upon a 
very meager and incomplete statement of the facts, and in 
the absence of material information now supplied. 

I understand that, by the rules of the naval service, a 
junior officer, upon meeting with a senior in command, 
becomes subject to his orders for the time being, and must 
obey him; so that when, in obedience to his instructions, Com- 
mander Wyman reported to Acting Rear-Admiral Wilkes, 
and was ordered to duty on board the Vanderbilt, compliance 
with that order became obligatory upon him by the law of 
the service, and he was bound to perform the duty to which 
he was thus assigned so long as he remained under the com- 
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mand of the acting rear-admiral. This has a very important 
bearing upon the matter in hand. If, by going aboard the 
Vanderbilt, and doing duty there, in compliance with the 
order of a senior officer under whose command he was placed, 
Commander Wyman did what the law of the service required 
him to do, it would be a contradiction to say that he was not 
lawfully doing duty on board that vessel. 

Whether Acting Rear-Admiral Wilkes had or had not 
previously violated any instructions of the Department in 
making the Vanderbilt his flag-ship, could make no differ- 
ence so far as Commander Wyman was concerned; since obe- 
dience by the latter to an order emanating from the former, 
apparently within the scope of his authority, was imperative 
under the circumstances. 

Regarding the subject from this point of view, I am led to 
the conclusion that Commander Wyman was “doing duty on 
board” the capturing vessel within the meaning of the stat- 
ute, and is entitled to share in the prize taken. 

I have the honor to be, very respectfully, your obedient 
servant, 

GEO. H. WILLIAMS. 


Hon. GEO. M. ROBESON, 
Secretary of the Nary. 


CARRIAGE AND DELIVERY OF LETTERS. 


The citizens of the city of Davenport, Iowa, are not prohibited by the 
act of June 8, 1872, chap. 335, from employing a private dispatch-com- 
pany to carry and deliver, within the city limits, sealed letters on 
which no United States postage has been paid; it appearing that the 
free delivery of mail-matter has not been established there, and that, 
accordingly, the streets of the city are not post-routes. 


DEPARTMENT OF JUSTICE, 
December 18, 1872. 
Siz: A letter of the Hon. J. W. Marshall, First Assistant 
Postmaster-General, acting as Postinaster-General, of the 4th 
instant, incloses one from the postmaster at Davenport, Iowa, 
asking the following question: ‘ Would a city dispatch-com- 
pany, organized and operated for the carriage and delivery 
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of small packages from point to point within the city limits 
of Davenport, be allowed to carry and deliver also sealed 
letters on which no United States postage has been paid, 
provided such letters are left with the agents or at the depos- 
itories of the said dispatch-company, and there being at the 
time no free delivery of letters and no carriage of letters 
within the city by the Post-Office Department ?” 

The prohibitions in the act of June 8, 1872, chap. 335, com- 
monly called the Postal Code, in relation to the carrying of 
mail-matter within the United States by private agency, 
relate to such carrying “over any post-route which is or 
may be established by land, or from any city, town, or place 
between which the mail is regularly carried,” (sections 
228, 229,) and even over these mail-matter may be carried 
“by private hands, without compensation, or by special mes- 
sepger employed for the particular occasion only,” (section 
238.) 

By authority of section 92 the Postmaster-General may 
provide ‘for the free delivery of mail-matter as frequently as 
the public convenience may require at every place contain- 
ing & population of fifty thousand within the delivery of its 
post-office, and at such other places as the Postmaster-Gen- 
eral may direct ;” and section 205 declares all letter-carrier 
routes established in any city or town for the collection 
and delivery of mail-matter by carriers to be post-roads, 

No free delivery of mail-matter being provided for the city 
of Davenport, and the streets of the city not being post- 
routes, the citizens are not prohibited from arranging with a 
private agency for the carriage and delivery of their mail- 
matter within the city, including sealed letters on which no 
United States postage has been paid, nor such agency from 
carrying and supplying the same. 

The letter of the postmaster is herewith returned as 
requested. 7 

Very respectfully, your obedient servant, 
GEO. H. WILLIAMS. 

Hon. JNo. A. J. CRESWELL, 

Postmaster-General. 
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CASE OF FRANCOIS A. HEINRICH. 


By the Ist article of the convention of September 20, 1870, between the 
United States and the Austro-Hungarian monarchy, the right of an 
American citizen to change his nationality and become a citizen of Aus- 
tria is recognized; but he must have had a residence of five years in 
that country, besides being naturalized there, before the United States 
are bound to consider him as such. 

Quare, whether political duties or burdens, such as military service, might 
lawfully be imposed by Austria upon a person residing there who by 
birth is an American citizen, but who under the laws of that country 
(by having been born of Austrian parents only temporarily residing 
bere) is also an Austrian citizen, without the consent of that person, or 
without his signifying by some act or declaration bis will to be acitizen 
of that country. 

If he has voluntarily assumed the character of an Anstrian citizen, how- 
ever, and has resided in Austria five years, it caunot be reasonably 
maintained by this Government that his Austrian citizenship, or the 
political obligations appertaining thereto, may be cast aside by him at 
pleasure, so long as he continues to reside within the jurisdiction of 


that country. 
DEPARTMENT OF JUSTICE, 


December 21, 1872. 


Srr: I have the honor to acknowledge the receipt of your 
letter of the 6th instant, inclosing a copy of a communication 
from Baron Lederer of the 2lst ultimo, and presenting for 
my consideration the following case: 

One Francois A. Heinrich, now resident in Austria, was 
born in the city of New York, in 1850, of Austrian parents, 
who were then temporarily residing in that city, but who 
never became naturalized. The family returned to Austria 
when Francois was about two or three years old, taking him 
with them, and he has resided there since the return of his 
parents to that country. It is stated that at one time Fran- 
cois obtained a passport as a citizen of the United States 
from the American consul at Stuttgart, in Wiirtemberg. It 
is also stated that in 1866 and 1867 he was furnished with 
Austrian passports, under the protection of which he trav- 
eled in the quality of an Austrian subject. 

TFrancois is now called upon to render military service in 
Austria, but claims to be exempt therefrom on the ground 
that he is an American citizen, and he desires this Govern- 
ment to protect him in thatclaim. The Austrian government, 
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however, denies that he is an American citizen, and iusists 
that he must be considered an Austrian subject. 

Upon the above state of facts, my opinion is requested as 
to whether the said Francois is a citizen of the United States 
and entitled to protection. 

The 1st article of the convention of September 20, 1870, 
between the United States and the Austro-Hungarian mon- 
archy reads as follows: 

“Citizens of the Austro-Hungarian monarchy who have 
resided in the United States of America uninterruptedly at 
least five years, and during such residence have become nat- 
uralized citizens of the United States, shall be held by the 
government of Austria and Hungary to be American citizens, 
and shall be treated as such. Seciprocally, citizens of the 
United States of America iho have resided in the territories 
of the Austro-Hungarian monarchy uninterruptedly at least five 
years, and during such residence have become naturalized citi- 
zens of the Austro-Hungarian monarchy, shall be held by the 
United States to be citizens of the Austro-Hungarian monarchy, 
and shall be treated as such. The declaration of an intention 
to become a citizen of the one or the other country has not, 
for either party, the effect of naturalization.” 

As a general rule, a person born it this country, though of 
alien parents who have never been naturalized, is, under our 
law, deemed a citizen of the United States by reason of the 
place of his birth, (10 Opin., 321, 328, 329, and see also section 
1 of the 14th amendment of the Constitution.) But by the 
article of the convention just quoted the right of an Ameri- 
can citizen to change his national character and become a 
' citizen of Austria is clearly recognized, but it is required that 
he shall have had a residence of five years in that country, 
besides being naturalized there, before the United States are 
bound to consider and to treat the person so naturalized as 
an Austrian citizen. In the case under consideration, there- 
fore, though the said Fran¢ois is a native of this country, and 
as such was originally clothed with American nationality, yet 
he having resided in Austria uninterruptedly far beyond the 
period mentioned, the question submitted resolves itself prac- 
tically into this inquiry, whether during that time he has 
acquired Austrian citizenship. 
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It would seem, from the communication of Baron Lederer, 
that, under the law of Austria, a foreign-born child of Aus- 
trian parents takes the nationality of the latter, and is re- 
garded as an Austrian citizen. Assuming this to be correct, 
and I am satisfied it is, a doubt might be suggested whether 
political duties or burdens, such as military service, could 
rightfully be imposed by that country upon a person who by 
birth is a citizen of this country, without his consent, or with- 
out his assuming the character of, or signifying by some act 
or declaration his will to be, a citizen of the former country. 
But the facts presented relieve the case before me of any diffi- 
culty of this sort. The circumstance that the said Francois 
has at different times obtained passports from the Austrian 
government and traveled under their protection as an Aus- 
trian subject, taken in connection with the length of time 
during which he has resided in Austria, may, I think, be 
viewed as a sufficient manifestation of consent on his part, at 
those periods especially, to be a member of that nation. 

Now, there can be no question that such consent, co-operat- 
ing with the law of Austria to which reference has been 
made, (by which, as it would seem, children of Austrian pa- 
rents born abroad are naturalized at their birth,) and accom- 
panied, moreover, by continued residence in that country, 
effected a complete change in his nationality from American 
citizenship to Austrian citizenship. Having once acquired 
the latter, it cannot reasonably be maintained that his Aus- 
trian nationality, or the political obligations appertaining 
thereto, may be cast aside by him at pleasure, so long as he 
continues to reside within the jurisdiction of Austria. 

I have not overlooked the fact that Frangois once obtained 
a passport from an American consul at Stuttgart. This is 
unimportant, except so far as it is indicative of a preference 
in regard to nationality; and I consider it overbalanced by 
the circumstances above adverted to, and the further circum- 
stance that, from the return of his parents to Austria up to 
the present time, his domicile or residence appears to have 
remained in that country. 

In view of all the facts and circumstances appearing in 
this case, I am of the opinion that, under the provisions of 
the aforesaid convention, Francois A. Heinrich should be 
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held by the United States to be an Austrian citizen, and 
treated as such—that he is not an American citizen, and, 
consequently, not entitled to protection from this Govern- 
ment. 
I am, very respectfully, your obedient servant, 
GEO. H. WILLIAMS. 
Hon. HAMILTON FIsn, 
Secretary of State. 


THE IOWA RAILWAY LAND-GRANT. 


Consideration of the claims of the “Sioux City and Saint Paul Railroad 
Company” and the “ McGregor and Missouri River Railroad Company,” 
respectively, to the odd-numbered sections of lands at the intersection 
of their projected roads, under the act of March 12, 1864, chap. 84, grant- 
ing lands to the State of Iowa‘to aid in the construction of railways. 

It was not the design of that act to authorize the issue of patents for lands 
lying beyond the point to which either of the roads mentioned, while 
in the process of construction, should by sections of ten consecutive 
miles be from time to tine completed. 

Priority of construction, and not priority of location, gives priority of 
right under the act; and hence the lands in controversy should be 
patented for the use of that company which shall first construct its 
road to the point of intersection with the projected road of the other 
company, though the latter may have been first located. 


DEPARTMENT OF JUSTICE, 
December 26, 1872. 


Str: I have the honor to acknowledge the receipt of your 
communication of the 2d instant, referring for my opinion 
the questions before you upon an appeal by the Sioux City 
and Saint Paul Railroad Company from a decision rendered 
by the Commissioner of the General Land-Office in favor of 
the McGregor and Missouri River Railroad Company, ina 
controversy between the two companies, in which both claim 
to be entitled to patents for certain lands which are covered 
by both the grants in the act approved May 12, 1864, entitled 
‘“ An act for a grant of lands to the State of Iowa, to aid in 
the construction of a railroad in said State,” (13 Stat., 72.) 

By the Ist section of this act, Congress granted to the 
State ot Iowa, for the purpose of aiding in the construction 
of a railroad from Sioux City to the south line of the State 


158 HON. GEORGE H. WILLIAMS 


The Iowa Railway Land-Grant. 


of Minnesota, at a point therein to be selected by the State 
of lowa, between the Big Sioux and the west fork of the Des 
Moines River, and also for the use and benefit of the 
McGregor Western (now the McGregor and Missouri) Rail- 
road Company, for the purpose of aiding in the construction 
ot a railroad from a point at or near the foot of Main street, 
South McGregor, in a westerly direction, on or near the forty- 
third parallel of north latitude, to intersect the road first 
mentioned in the county of O’Brien, in said State, every 
alternate section of land designated by odd numbers, for ten 
sections in width on each side of said road, and, in case any 
of these lands had been appropriated or disposed of, required 
the Secretary of the Interior to cause to be selected within 
twenty miles on each side from the lines of said roads so 
much land, in alternate odd-numbered sections, or parts of 
sections, as should be equal to the lands so disposed pf or 
appropriated; all of the lands so granted to be held by the 
State of Iowa for the uses and purposes aforesaid. 

The 4th section enacts as follows: * That the lands hereby 
granted shall be disposed of by said State for the purposes afore- 
said only, and in manner following, namely: When the gov- 
ernor of said State shall certify to the Secretary of the Interior 
that any section of ten consecutive miles of either of said 
roads is completed in a good, substantial, workman-like man- 
ner, as a first-class railroad, then the Secretary of the Interior 
shall issue to the State patents for one hundred sections of 
land for the benefit of the road having completed the ten 
consecutive miles as aforesaid. When the governor of said 
State shall certify that another section of ten consecutive miles 
shall have been completed as aforesaid, then the Secretary of 
the Interior shall issue patents to said Statein like manner, 
for a like number; and when certificates of the completion of 
additional sections of ten consecutive miles of either of said 
roads are, trom time to time, made as aforesaid, additional sec- 
tions of land shall be patented as aforesaid, until said roads or 
either of them arecompleted, when the whole of the lands here- 
by granted shall be patented to the State forthe uses aforesaid, 
and none other: Provided, That if the said McGregor Western 
Railroad Company, or assigns, shall fail to complete at least 
twenty miles ofits said road during each and every year from 
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the date of its acceptance of the grant provided for in this act, 
then the State may resuine said grant, and so dispose of the 
same as to secure the completion of a road on said line, and 
upon such terms, within such time as the State shall deter- 
mine: Provided further, That if the said roads are not com- 
pleted within ten years from their several acceptances of this 
grant, the said lands hereby granted and not patented shall 
revert tothe State of Iowa, for the purpose of securing the com- 
pletion of the said roads within such time, not to exceed five 
years, and upon such termsas the State shall determine: 
And provided further, That said lands shall not in any manner 
be disposed of, or incumbered, except as the same are patented 
under the provisions of this act; and should the State fail to 
complete said road within five years after the ten years afore- 

said, then the said lands undisposed of as aforesaid shall 
revert to the United States.” 

It will be observed that the two grants made by the act lap; 
that is, the western limit of the grant for the use of the Me- 
Gregor and Missouri River Railroad Company is within the 
limits and covers a portion of the lands granted to aid in the 
construction of the road of the Sioux City and Saint Paul Com- 
pany, and it is in relation to those lands that the controversy 
between the two companies has arisen. The Sioux City Com- 
pany claims them because its road was first located; the 
McGregor Company claims them because it has constructed 
a sufficient number of miles of road to entitle it to patents for 
all the odd-numbered sections of public lands contained in its 
grant from the commencement of its road to the point of its 
intersection with the road of the other company. 

By the statement of facts before me, I am not informed how 
much of the Sioux City and Saint Paul road has been com- 
pleted, but infer that the road is not yet constructed far 
enough to touch the lands in question. It appears that the 
McGregor and Missouri River road is completed to Algona, 
a distance of one hundred and seventy miles, leaving eighty 
mniles to be constructed between that place and the point of 
junction of the two roads. 

In view of the provisions of the 4th section of the act, the 
claim of the McGregor and Missouri River Company to 
have patents issued to it for all of the lands designated to 
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aid in the construction of its road, while nearly one-third of 
the road is yet to be constructed, cannot, in my opinion, 
properly be allowed. It seems clear that it was not the 
intention of Congress to authorize the issue of patents for any 
of the lands lying beyond the point to which in the process 
of construction either of the roads should, by sections of ten 
consecutive niles, be from time to time completed, but, on 
the contrary, that the intention was that such lands should. 
remain as security for further construction of the roads, 
and also as inducement to the railroad companies to push 
their work with vigor. 

Certainly it was not contemplated that the grant for the 
benefit of either road should be exhausted while a large por- 
tion of such road should remain to be constructed; otherwise 
provision would not have been made in the 4th section of the 
act that, upon the completion of the roads, or eitber of them, 
the whole of the lands granted should be “ patented to the 
State for the uses aforesaid, and none other,” that is, that all 
remaining of the grant in aid of each road should be patented 
to the State for the use of the roads respectively; nor the 
further provision that on failure of the companies to complete 
the roads *“ within ten years from the date of their several 
acceptances of this grant, the lands not located shall revert 
to the State of Iowa, for the purpose of securing the com- 
pletion of the road within such time, not to exceed five years, 
and upon such terms as the State shall determine ;” nor the 
further provision that on the failure of the State to complete 
the roads within five years next after the expiration of the 
ten years allowed to the railroad companies, the lands un- 
disposed of should revert to the United States. 

Such careful provisions as to lands remaining unpatented 
on the completion of the roads, and then, upon the contingency 
of failure, first by the companies and then by the State, to 
complete the roads within the periods respectively allowed to 
them, would not have been made had it been intended that 
the whole of the lands granted should be conveyed to the 
railroad companies before their complete performance of the 
consideration upon which the grant is based. 

But the McGregor Company, as appears in the statement of 
facts in the case, alleges that, at the time of the passage of 


TO THE SECRETARY OF THE INTERIOR. 161 


_—- + oe 


The Iowa BRailway Land-Grant. 


the act, the public lands in the eastern portion of Iowa had 
been mainly disposed of; that it was in view of this that the 
provision for the issue of patents to the State for one hundred 
sections of land upon the completion of each section of ten 
consecutive miles of road was adopted; and that, therefore, 
as public lands in sufficient quantities were not to be found 
Within the prescribed limits along the eastern portion of the 
company’s line, resort might be had from time to time to the 
lands beyoud the completed portion of its road, to supply the 
deficiency. 

We are not to look outside of the act for the intention of 
Congress, and base a construction of any of its provisions 
upon coujecture; but we are to consider all of its provisions, 
and by the light which they reflect are to arrive, if possible, 
at such aconstruction as will avoid contradiction or incon- 
sistency; and it can hardly be supposed that, if Congress 
intended by the use of the words “one hundred sections,” 
where they occur in the 4th section of the act, that the lands 
granted might be exhausted while the road was yet very far 
from being finished, three distinct provisions would have been 
added in the same section in direct conflict with such inten- 
tion. 

In this instance the real significance of the words in question 
can be ascertained from a fair and natural construction of the 
act, showing that they have not the importance which the 
company ascribes to them. The grant is made by the 1st 
section of the alternate odd-numbered sections for a width 
of ten sections on each side of the roads, and if any of these 
should not be available because a previous disposition had 
been made of them, then lands outside of that limit within 
twenty miles on each side are to be substituted. The 4th 
section refers to the lands so granted, and after prescribing the 
manner in which they shall be disposed of, as if the lands 
were all to be found within the ten-mile limits, or certainly 
within the twenty-mile limits, that is, one hundred sections 
for each section of ten consecutive miles of road continuous 
with such section, provides that for each such section of com- 
pleted road that number of sections of land shall be patented ; 
the words relied on by the company being used not in con- 

110 
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tradiction to any other provision of the act, or as controlling 
words, but merely as words of course. 

The claim of the Sioux City and Saint Paul Company to 
the lands in controversy because of priority of location of its 
road, which is in effect that they shall be held for its benefit 
until it shall have constructed its road along them, although 
the other company may first have constructed its road through 
them, is not, in my opinion, well founded. The grant is to the 
State, not to the railroadcompany. It is to the State for the 
use and benefit of the railroad companies, chartered by the 
State as its agencies to accomplish the purposes of the grant- 
The State is to take care that the lands are applied to the 
construction of first-class railroads between the points named 
in the act. Nothing but a naked trust is vested in the State 
until the completion of a section of ten consecutive miles of 
road, when the lands pertaining to that section are, upona certifi- 
cate of the governor to the Secretary of the Interior that such 
section “is completed in a good, substantial, and workman.like 
manner as a first-class railroad,” to be patented to the State 
for the use of the company which has constructed the section. 
If the companies shall within the ten years following the date 
of their several acceptances of the grant fail to construct 
their respective roads, the State is allowed five years more for 
that purpose. If atthe end of that time the roads shall not be 
completed, the lands revert to the United States, or so much 
of them as shall remain undisposed of under the provisions 
of the act; in other words, go back into the mass of public 
lands, discharged of all obligations created by the act, and 
thenceforth become subject to the general land-laws. 

According to section 4, patents are to issue to the use of 
either company for one hundred sections of land, subject to 
the restriction heretofore stated, upon the presentation of the 
certificate of the governor as required by said section, and it 
is not perceived that the Secretary has any right to refuse 
such patents on the ground that the other company claims 
the land on account of the mere location of the road. When 
a railroad company locates its line under statutes similar to 
the one in question, ordinarily the lands designated for its 
use are withdrawn from market, and the right of the com- 
pany attaches thereto, so as to exclude settlers and others 
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who may subsequently claim the lands; but as between these 
two roads, construction takes precedence of location. Pri- 
ority of construction gives priority of right. Antecedent to 
this, the right or interest of the railroad companies in or to 
the lands is neither more nor less than the privilege of earn- 
ing title to them by constructing roads. The State is the 
agent or trustee of the United States to effect the purposes of 
the act, and by its charters of the companies is responsible 
to them for the lands couveyed to it by the United States. 
In a similar case of a grant of lands to the Territory of Min- 
nesota by act of June 29, 1854, (10 Stat., 302,) the Supreme 
Court decided that the grantee, as respects the United States, 
took only a “naked trust or power to dispose of the thing 
granted to the use and benefit of the grantor”—that is, ‘to 
dispose of the land and carry out the contemplated public im- 
provements.” (Rice vs. Railroad Company, 1 Black, 378, 379.) 

From this view of the nature of the grant, it follows that 
the mere fact of location gives the companies no present 
right or interest in the lands beyond the privilege of earning 
them by the construction of their respective roads. Until 
the location of the roads, the grant, whatever its nature or 
extent, is a “float.” (8 Opin., 244; 9 Wall., 89; ibid., 95.) 

Upon location of the road, it is ascertained what lands are 
subject to the grant, and then they are set apart to aid in the 
construction of the intended improvements in the manner 
and upon the terms specified in the act. 

In connection with these views as to the proper construc- 
tion of the act, the further consideration that the provision 
for patenting the lands upon the coinpletion, from time to time, 
of sections of the road, and requiring that, upon the completion 
of either road, all of the lands remaining unpatented within the 
prescribed limits on each side shall be patented to the State 
“for the usé aforesaid,” that is, for the use of the company 
having completed such road, seems to be intended to create 
a rivalry between the two companies, and so promote the 
rapid construction of both roads and the opening at an 
early date of a continuous line between their initial points— 
this alone would lead me to the conclusion that the landsin dis- 
pute should be patented for the use of the company which shall 
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first construct its road to the point at which it would be entitled 
to them, as being within the prescribed limits on each side. 
Very respectfully, your obedient servant, 
GEO. H. WILLIAMS. 


Hon. C. DELANO, 
Secretary of the Interior. 


APPOINTMENTS AND PROMOTIONS IN THE ARMY. 


The claim of Major Absalom Baird to fill the vacancy in the Inspector- 
General’s Department caused by the advancement of Lieutenant-Colo- 
nel Nelson H. Davis, under the act of June 8, 1872, chap. 351, is inad- 
missible; the authority to appoint conferred by that act being exhausted 
by the appointment of the last-named officer, and the filling of the va- 
cancy, accordingly, being precluded by force of the 6th section of the 
act of March 3, 1869, chap. 124. 

Review of the laws and regulations pertaining to appointments and pro- 
motions in the military service. 

It may now be considered to be definitely settled, by the practice of the 
Government, that the regulation and government of the Army include, as 
being properly within their scope, the reenieuon of the appointment 
and promotion of officers therein. 

Hence, as the Constitution expressly confers upon Congress authority ‘‘ to 
make rules for the government and regulation of” the Army, that body 
may impose such restrictions and limitations upon the appointing 
power as it deems proper in regard to promotions or appointments to 
any and all vacancies in the Army, provided the restrictions and limita- 
tions be not incompatible with the exercise of the appointing power. 

Previous to the act of July 28, 1866, chap. 299, the Secretary of War, with 
the approval of the President, might, by virtue of the act of April 24, 
1816, chap. 69, at discretion, adopt alterations in the regulations for the 
Army; and the regulations thus modified had the sanction of Congress 
under the latter act, so far at least as they came not in conflict with the 
provisions of any later statute; but by the said act of 1866 this author- 
ity of the Executive to alter or modify was taken away. 

Accordingly, the rules which existed at the date of the act of 1866 con- 
cerning the subject of appointment and promotion in the Army became, 
as it were, fixed; and, having the force of law, they must be taken to 
control the appointing power in regard to that subject until Congress 
shall otherwise direct. 

DEPARTMENT OF JUSTICE, 


January 9, 1873. 


Siz: I have the honor to acknowledge the receipt of your 
communication of the 23d of October last, in relation to the 
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claim of Major Absalom Baird, assistant inspector-general, 
to promotion to fill the vacancy occasioned by the recent 
advancement of Lieutenant-Colonel Nelson H. Davis to the 
rank of colonel and inspector-general, and also in relation to 
the laws and regulations concerning promotions and appoint- 
ments in the Army, and their effect upon the appointing 
power. 

The appointment of Nelson H. Davis to be inspector-gen- 
eral, with the rank of colonel, made under the authority given 
by the act of June 8, 1872, chap. 351, cansed a vacancy in 
the Inspector-General’s Department in the grade of lieuten- 
ant-colonel ; and Major Baird, being the senior major in that 
Department, claims that he is entitled to promotion to fill that 
vacancy by virtue of the same act. 

This claim is based upon what Major B. conceives to have 
been the design of Congress in passing that act, which was, 
as he expresses it, “ to rectify, as far as possible, all the con- 
sequences” ensuing from the alleged non-observance of the 
Tules respecting promotions, in the appointment of Colonel 
James A. Hardie to an inspector-generalship in Mareh, 1864. 
But, however that may be, I think it very clear that the author- 
ity to appoint, conferred by the act of January 8, 1872, is limited 
to the making of but one appointment, namely, that of “ Nel- 
son H. Davis, of the Inspector-General’s Department, to the 
rank and place therein” which the act describes, and does 
not extend to the making of any other appointment in that 
Department. That this appointment was intended to be re- 
stricted to the single appointment mentioned is not only 
manifest from the terms of the act, but is also indicated by 
its title. Thus the act is styled “An act to authorize an ap- 
pointment,” &c. 

The reeult arrived at is, that, under the provisions of this 
statute, no power exists to appoint Major Baird to fill the 
vacancy caused by the advancement of Lieutenant-Colonel 
Davis, and the claim of the former must consequently be 
regarded as inadmissible. The 6th section of the act of March 
3, 1869, (15 Stat., 318,) precludes the filling of the vacancy 
until auchority so to do shall have been given by Congress. 

With regard to the other branch of the subject of your 
communication, the principal question appears to be, whether 
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the authority of the President, as to the making of promo- 
tions and appointments in the Army, may be restrained or 
limited by Congress. 

Respecting promotions in the Army, I have been unable, 
after careful examination, to find a single instance where the 
power of Congress to prescribe the rule therefor has been 
even doubted. But in filling original vacancies, or offices in 
the Army newly created, the opinion was advanced by Presi- 
dent Monroe, in a message to the Senate dated April 12, 
1822, that “‘ Congress had no right, under the Constitution, 
to impose any restraint by law on the power granted to the 
President, so as to prevent his making a free selection of 
proper persons for these offices from the whole body of his 
fellow-citizens.” The Senate, however, disagreed with that 
opinion, maintaining that, as the Constitution conferred upon 
Congress power to “make rules for the government and regu- 
lation of” the Army, that body had a right to make any 
which it thought would benefit the public service, and to fix 
the rule both as to promotions and appointments in the Army. 
(See vol. 22, Niles’s Reg., pp. 411 to 418; also, Story on 
Const., vol. 2, p. 339, note 3.) 

Previous to the adoption of the Constitution, the appoint- 
ment of company and regimental officers in the land forces 
of the United States was left to the States respectively, the 
General Government not being empowered by the Articles 
of Confederation to appoint those officers; and it is probable 
that in respect to them the system of appointment differed 
in the several States, and no uniform practice as to promo- 
tion then prevailed. Subsequent to the adoption of the Con- 
stitution, however, the subject of promotion in the Army 
was at an early period deemed by the executive department 
of the Government to be an appropriate one for regulation, 
and rules were accordingly prescribed by that department 
relative thereto. Thus we find the following order to have 
been issued by the Secretary of War, on the 26th of May, 1801, 
setting forth the rules then adopted by the President: 

‘¢ Promotions in the Army of the United States shall here- 
after be made agreeably to the regulations in force previous 
to those of the 3d of September, 1799, which were promulgated 
in general orders dated the 9th of that month. 
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‘Promotions to the rank of captain shall be made regi- 
mentally, and to the rank of major and lieutenant-colonel 
in the lines of the artillery and infantry respectively. 

“The officer next in rank will, on the bappening of a 
vacancy, be considered, in ordinary cases, as the proper per- 
son to fill the same; but this rule may be subject to exceptions. 
in extraordinary casesy”’ 

The office of lieutenant-colonel was then the highest grade 
in the regiment. 

When that order was issued, the subject to which it re- 
lates does not appear to have been so much as referred to by 
Congress, beyond a slight allusion contained in sections 6 
and 8 of the act of March 3, 1799, (1 Stat., 752-754,) where 
it is provided that certain places designated therein should 
be “supplied by promotion or new appointment, or both, as 
may be requisite.” The order, it would seem, e mbodies the gen- 
eral rules of promotion which were in force, with the tacit 
consent of Congress, prior to September 3, 1799, and which 
were doubtless those that were originally established, with 
the like consent, under our present form of government. On 
the 7th of March, 1808, the following was promulgated by 
the Department of War by way of supplement thereto: 

‘The above rules for promotion in the infantry and artil- 
lery are applicable to the cavalry and riflemen. 

‘¢ No officer will consider himself as filling a vacancy until 
he receives notice thereof through the Department of War.” 

By the 5th section of the act of June 26, 1812, (2 Stat., 
764,) it was provided that thereafter ‘‘ promotions should be 
made, through the lines of artillerists, light artillery, dra- 
goons, and infantry, respectively, according to established 
rule.” This statute presents the earliest congressional action 
on the subject of promotion in the Army generally, and the 
rale therein referred to is obviously that which was estab- 
lished by the Executive in the regulations quoted above. 
The effect of the enactment was to give a legislative sanc. 
tion to that rule. 

The Sth section of the act of March 3, 1813, (2 Stat., 819,) 
made it theduty of the Secretary of War to prepare general reg- 
ulations better defining and prescribing the respective duties 
and powers of the several officers of the staff departments, &c., 
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and to lay the same before Congress. In pursuance of this re- 
quirement, a body of regalations was prepared, approved by 
the Executive, and published on the lst of May, 1813, which, by 
the terms of said section, were to be respected and obeyed until 
altered or revoked by authority of the President, and which 
contained, among other provisions, the following : 

“1, Original vacancies will be supplied by selection ; acci- 
dental vacancies by seniority, except in extraordinary cases. 

“9%, Promotions to the rank of captain will be made regi- 
mentally; to that of field-appointments by line; the light artil- 
lery, dragoons, artillery, sel and riflemen being kept 
always distinct.” 

Soon after these regulations were promulgated, Congress 
again acted directly upon the subject of promotion in the 
Army, and by the 12th section of the act of March 30, 1814, 
(3 Stat., 114,) provided that ‘promotion may be made 
through the whole Army, in the several lines of light artillery, 
light dragoons, artillery, infantry, and riflemen, res pectively,” 
repealing so much of the law of June 26, 1812, above cited, 
as came within the purview and meaning of the act. How- 
ever, the enactment just quoted does not appear to have in- 
troduced any substantial changes or modification of the pre- 
existing rules on the subject. 

By the 9th section of the act of April 24, 1816, (3 Stat., 
298,) it was enacted “that the regulations in force before 
the reduction of the Army (i. e., the reduction under the act 
of March 3, 1815) be recognized as far as the same shall be 
found applicable to the service, subject, however, to such 
alterations as the Secretary of War may adopt, with the 
approbation of the President.” 

The regulations in force at the period here indicated, and to 
which this provision applies, were the general regulations of 
May 1, 1813, which had been laid before Congress as required 
by the act of March 3, 1813, and from which an extract is 
given above. Qn referring to thatextract, it will be observed 
that a distinction is there made between “ original vacan- 
cies” and “ accidental vacancies ;” the former being under- 
stood to comprehend only such vacancy as exists upon the 
creation of an office before the office is for the first time 
filled, and the latter to comprehend any vacancy happening 
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by death, resignation, or otherwise, in an office previously 
established, and which had been ounce occupied. Original 
vacancies were to be supplied by selection; all other vacan- 
cies, except in extraordinary cases, by promotion according to 
the rule of seniority. This scheme was not confined to pro- 
motions in the Army merely; it extended to and embraced 
appointments therein generally; and the act of April 24, 1816, 
contains a legislative recognition of the rules relating to both, 
as laid down in those regulations. | 

Thus it would seem, froin the course of the executive and 
legislative branches of the Government, that at this period 
they concurred in regarding the subject of appointment in 
the military service, equally with that of promotion therein, 
as @ proper matter for regulation and for congressional 
action thereon. Indeed, Congress had at different times, 
from the beginning of the Government, prescribed rules 
for appointments in the staffof the Army. (See the pro- 
tiso to section 3, act of April 30, 1790, 1 Stat., 120; also 
section 5, act of March 3, 1791, ibid., 223; section 3, act of 
May 30, 1796, ibid., 483; section 2, act of March 3, 1787, 
ibid., 507, 8; section 1, act of May 22,1798, ibid., 557; sec- 
tions 3 and 9, act of July, 16, 1798, ibid., 601, 605; section 
7, act of March 3, 1799, ibid., 752; section 3, act of April 12, 
1808, 2 Stat., 482; section 4, act of January 11, 1812, ibid., 
671; section 2, act of July, 1812, ibid., 784, 785; section 9, 
act of March 1, 1813, ¢bid., 819; sections 19 and 20, act of 
March 30, 1819, 3 Stat., 115.) To these citations may be ad- 
ded, as containing similar regulations, section 10 of the act of 
April 24, 1816, already mentioned. 

Not long after the date of the last-named act a new issue 
of regulations was made, aud these regulations, by the 14th 
Section of the act of March 2, 1821, (3 Stat., 616,) were “ap- 
proved and adopted for the government of the Army of the 
United States,” &e. The regulations thus approved and 
alopted by Congress contained the following : 

“1. The Executive will fill original vacancies, when cre- 
ated, by selection; accidental vacancies below the rank of 
brigadier-general by promotion and according to seniority, 
except in extraordinary cases. 

“62. Promotions to commissions in the line below a ecap- 
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taincy will be made by regiments; to commissions between 
those of first lieutenant and brigadier-general, by corps; aud 
no Officer shall succeed to a higher rank until notified of his 
advancement thereto by the proper authority.” 

However, by au act approved May 7, 1822, (3 Stat., 636,) 
the 14th section of the act of March 2, 1821, cited above, was 
repealed ; so that these regulations, which had previously 
received the sanction of the President, were now left by Con- 
gress under the operation of the act of April 24, 1816, by 
force of which they remained still recognized by that body, 
though subject to such alterations as the Secretary of War 
might adopt, with the approbation of the President. 

Another issue of regulations was made in 1825, which re- 
tained, unaltered, the regulations of 1821, in regard to pro- 
motions and appointments in the Army, with the exception 
of the second paragraph of those regulations, in lieu of which 
the issue of 1825 contained the following: | 

“20. Promotions to commissions in the line below a major- 
ity will be made by regiments; to commissions between those 
of captain and brigadier-general by corps, keeping each line, 
as cavalry, artillery, &c., separate; and no officer shall suc- 
ceed to a higher rank until notified of his advancement 
thereto by proper authority.” 

In 1836, revised regulations, havivg the sanction of the 
President, were issued. These contained the following pro- 
visions concerning the appointment and promotion of offi- 
cers : 

‘1, Original vacancies will be supplied by selection. 

‘62. Accidental vacancies, to the rank of colonel, by pro- 
motion according to seniority, except in extraordinary cases. 

‘3. Promotions to the rank of captain will be made regi- 
mentally. 

‘4, Promotions to field-appointments, as major, lieutenant- 
colonel, and colonel, by line; the different arms, as artillery, 
infantry, cavalry, to be kept distinct. 

“5, Appointments to the rank of brigadier-general, major- 
general, and all appointments on the staff from the live will be 
filled by selection,” Kc. 

In 1841, and again in 1847, revised regulations, approved 
by the President, were also issued, but these revisions adopted 
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ment and promotion. 

Another revision, sanctioned by the President, was issued 
in 1857, in which the rules respecting appointment and pro- 
motion were thus laid down: 

“ All vacancies in established regiments and corps, to the 
rank of colonel, shall be filled by promotion according to sen- 
lority, except in case of disability or other incompetency. 

«¢ 20. Promotions to the rank of captain shall be made regi- 
mentally; to major and lieutenant-colonel and colonel, accord- 
ing to the arm, as infantry, artillery, &c ; and in the staff 
departments, and in the engineers, topographical engineers, 
and ordnance, according to corps. 

“21. Appointments to the rank of brigadier-general and 
major- general will be made by selection from the Army.” 

A new revision was subsequently issued, in 1861, and 
another and the last in 1863, in both of which the regulations 
of 1857, as to appointment and promotion, were adopted with- 
out modification. 

Reference has already been made to the action of Congress 
on the subject of appoiutmeut and promotion in the Army, 
down to the year 1822. Since then, statutory provisions have 
been frequently enacted respecting the same subject. (See 
sections 4, 5, 7, and the proviso to section 9, act of July 3, 
1838, 5 Stat., 257; section 7, act of June 18, 1846, 9 Stat., 
18; sections 10 and 34, act of February 11, 1847, ibid., 124, 
126; section 2, act of March 3, 1847, ibid., 184; section 4, 
act of March 2, 1849, ibid., 351; act of September 26, 1850, 
chap. 70, ibid., 469; section 1, act of March 3, 1851, ibid., 
618; section 9, act of March 3, 1853, 10 Stat., 219; section 
3, act of August 3, 1861, 12 Stat., 287; section 1, act of 
August 6, 1861, ibid., 317; section 4, act of April 16, 1862, 
tbid., 379; first proviso to section 1, act of July 2, 1862, 
bid., 502; section 22, act of July 17,1862, ibid., 597; pro- 
viso to section 11, act of July 17, 1862, ibid., 599; sections 
3, 4, 13, 17, 18, and 23, among others in the act of July 28, 
1866, 14 Stat., 332, et seq.) 

And futhermore, by the 37th section of the act last cited, 
(14 Stat., 337, 338,) the then existing Army Regulations were 
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‘“‘to remain in force” until future action on the part of Con- 
gress. 

From this review of the action of the Executive and of the 
Legislature in regard tothe promotion and appointment of 
officers to fill vacancies, whether original or accidental, in the 
Army, it will be seen that both these departments of the 
Government have not only deemed the subject to be a proper 
one for regulation, but have considered such regulation as 
appropriately belonging to a system of regulations designed 
for the government of the military service. It may, therefore, 
be regarded as definitely settled by the practice of the Gov- 
ernment, that the regulation and government of the Army 
include, as being properly within their scope, the regulation 
of the appointment and promotion of officers therein. And 
as the Constitution expressly confers upon Congress authority 
‘¢to make rules for the government and regulation of” the 
Army, it follows that that body may, by virtue of this author- 
ity, impose such restrictions and limitations upon the appoint- 
ing power as it deems proper in regard to making promotions 
or appointments to fill any and all vacancies of whatever kind 
occurring in the Army, provided, of course, that the -restric- 
tions and limitations be not inconsistent or Jucompatible with 
the exercise of the appointing power by the department of 
the Government to which that power constitutionally belongs. — 

Recurring to the act of May 7, 1822, cited above, it has 
been already remarked that after the repeal by that act of 
the 14th section of the act of March 2, 1821, approving and 
adopting the new issue of regulations previously made, these 
tegulations remained under the operation of the act of 
April 24, 1816, and that by virtue of the latter statute they 
continued to have a legislative recognition, subject to any 
alterations the Secretary of War might adopt, with the appro- 
bation of the President. Thus it was left discretionary with 
the Executive to modify those regulations from time to time, 
which he subsequently did; and the regulations so modified 
undoubtedly had the sanction of Congress under the act of 
April 24, 1816, so far at least as they came not in conflict 
with the provisions of any later statute. In case of conflict 
to any extent, to that extent the regulations had no force, 
and the statute prevailed. But by the recent act of 1866, 
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which provides that the then existing regulations shall 
“remain in force” until further action by Congress, the 
authority to modify them previously possessed by the Exec- 
utive would seem to have been taken away. 

Accordingly, the rules which then existe] concerning the 
subject of appointment and promotion in the Army, thus 
becoming, as it were, fixed, and having as they do the force 
of law, must now be taken to control the appointing power 
in regard to that subject until otherwise ordained by Con- 
gress. 

I have the honor to be, very respectfully, 
GEO. H. WILLIAMS. 

Hon. WM. W. BELKNAP, 

Secretary of War. 


WESTERN UNION TELEGRAPH COMPANY. 


The papers submitted disclosing the fact that the line of telegraph ope- 
rated by the Western Union Telegraph Company along the route of the 
Union Pacific Railroad and of the Central Pacific Railroad, from Omaha 
to San Francisco, is a different line from that originally built and 
equipped between the same termini by the Union Pacific Railroad 
Company and the Central Pacific Railroad Company, under the act of 
July 1, 1862, chap. 120: Held that the line operated by the Western 
Union Telegraph Company is not subject to the provisions of that act 
and of its supplements, requiring one-half the compensation for serv- 
ices rendered the Government over the telegraph-liues established 
thereunder to be applied to the payment of the bonds issued by the 
United States in aid of the construction thereof, and that no portion of 
the compensation allowable for the transmission of Government dis- 
patches over the said line can be retained for payment of the bonds 
mentioned. 

Respecting the telegraph-line operated by the Western Union Telegraph 
Company along the route of the Kansas Pacific Railroad, the Attorney- 
General declines to express an opinion without more specific informa- 
tion. 

DEPARTMENT OF JUSTICE, 


. January 16, 1873. 
Sir: I have examined the papers which accompanied your 
letter to me of the 30th of November last, relative to the 
subject of compensation for services rendered by the Western 
Union Telegraph Company in transmitting Government dis- 
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patches over the lines operated by that company along the 
routes of the Kansas Pacific Railroad, the Union Pacific 
Railroad, and the Central Pacific Railroad. 

The question on which you desire my opinion I understand 
_to be, whether one-half of the compensation chargeable for 
the transmission of Government dispatches over the tele- 
graph-lines meutioned should be retained and applied to the 
payment of the bonds issued by the United States in aid of 
the construction of said roads. 

This question has, it seems, arisen in connection with cer- 
tain provisions of the act of July 1, 1862, of the amendatory 
act of July 2, 1864, and also of the 9th section of the act of 
March 3, 1871, (12 Stat., 489; 13 Stat., 356; 16 Stat., 525,) 
which are supposed to have a bearing upon claims presented 
by the Western Union Telegraph Company for paymeut for 
services rendered as aforesaid. 

By the act of July, 1862, grants were made to the Kansas 
Pacific Railroad Company, the Union Pacific Railroad Com- 
pany, and the Central Pacific Railroad Company, to aid each 
company in building and equipping not only its road, but a 
telegraph along the line of its road, the object being to pro- 
mote telegraphic as well as railroad communication from the 
Missouri River to the Pacific Ocean. These companies were 
each required to construct both a road and a telegraph; yet 
they had authority to make arrangements with certain tele- 
graph companies, then existing, for the removal or transfer 
upon or along the line of their roads, as fast as the same were 
built, of the telegraph already established between the Mis- 
souri River and San Francisco, and such transfer was to be 
considered a fulfillment on the part of said railroad compa- 
nies of the provisions of the act in regard to the required con- 
struction by them of a telegraph along their roads. And in 
case of disagreement between the said telegraph companies 
and the said railroad companies, the former were authorized 
to remove their telegraphs upon and along the line of the con- 
templated roads without prejudice to the rights of the latter. 

The grants referred to were made upon the condition that 
the grantees, the said railroad companies, should, among 
other things, keep their roads and telegraphic lines in repair 
and use, and at all times transmit dispatches over their lines 
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&c., whenever required so todo by any Department of the 
Government; that the Government shoald, at all times, have 
the preference in the use of their lines; and that all compen- 
sation for services rendered for the Government should be 
applied tothe payment of the bonds alluded to above. The 
amendatory act of July 2, 1864, however, provided that only 
one-half of the compensation for services thus rendered should 
be applied to such payment. Section 9 of the act of March 
3, 1871, merely directs the Secretary of the Treasury to pay 
over to the Pacific Railroad Companies mentioned in the 
act of 1864, and performing services for the United States, 
one-half of the compensation at the rate provided by law for 
such services, &c. 

With regard to the line of telegraph operated by the 
Western Union Telegraph Company along the routes of the 
Union Pacific Railroad and the Central Pacific Railroad, 
extending from Omaha to: San Francisco, the papers sub- 
mitted disclose the fact that this is a different line from that 
originally built and equipped between the same termini by the 
Union Pacific Railroad Company and the Central Pacific 
Railroad Company under the act of 1362. 

The Central Pacific Company, as it seems, constructed a 
line of telegraph the entire length of its road from San 
Francisco to Ogden, and the Union Pacific Company con- 
structed a line of telegraph the entire length of its road from 
Ogden to Omaha, both of which lines were completed in ac- 
cordance with the statutes cited, and were accepted by the 
United States in the same manner as were the roads of those 
companies. On the other hand, the line operated by the 
Western Union Telegraph Company between San Francisco 
and Sacramento was originally built by the California State 
Telegraph Company, and transferred to the former company, 
by which it was removed to the location of the road con- 
structed by the Central Pacific Company, without any arrange- 
ment being made with that company, and in exercise of the 
right of removal thereto secured by the act of 1862; while 
the line operated by the Western Union Telegraph Company 
between Sacramento and Ogden is a new line erected by this 
company on the location of the Central Pacific Railroad. 
Thus between San Francisco and Ogden there appears to be 
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two telegraphic lines established on the route of the Central 
Pacific Railroad, viz, the oue which was constructed by the 
Central Pacific Railroad Company, aud the one which was 
formed by the removal and erection of lines by the Western 
Union Telegraph Company as aforesaid ; and it is understood 
that these two lines are now worked in competition with each 
other. 

Respecting the line operated by the Western Union Tele- 
graph Company, between Ogden and Omaha, I gather 
from the papers that it was originally erected under provis- 
ions of law distinct from those already mentioned, and was 
afterward purchased by that company and removed onto 
the location of the Union Pacific Railroad; so that along the 
route of this road there are also established two lines of tele- 
graph, viz, that constructed by the Union Pacific Railroad 
Company, and that purchased and removed there by the 
Western Union Telegraph Company; and these, as I under- 
stand, are likewise competing lines. 

Assuwing the correctness of the information coutained in 
the papers transmitted to me, according to which the line 
of telegraph operated by the Western Union Telegraph Com- 
pany between Omaha and San Francisco, though established 
on the location and route of the Union Pacific and Central 
Pacific railroads, is a different line altogether from that 
constructed by the Union Pacific Railroad Company and 
the Central Pacific Railroad Company between the same 
points and on the same location and route, I am of the 
opinion that the provisions of the acts of 1862, 1864, and 
1871, hereinbefore adverted to, do not authorize one-half 
or any portion of the compensation allowable for the trans- 
mission of Government dispatches over the former line to 
be retained and applied to the payment of the above-men- 
tioned bonds. Whatever may be the effect of those provis- 
ions in regard to compensation for sending Government mes- 
sages over the telegraphic lines constructed by the two 
Pacific Railroad Companies just referred to, whether such 
lines are worked or managed by the companies themselves 
or bv others, it is very clear to my mind that they do not 
extend to the compensation for similar services rendered by 
any telegraph line, with the erection or establishment of which 
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along the route of their roads those companies bad nothing 
to do. 

AS to the line of telegraph operated by the Western Union 
Telegraph Company along the route of the Kansas Pacific 
Railroad Company, it appears from the papers that this line 
was built by the latter company, but under some arrangement, 
the particulars of which are not furnished, the former com- 
pany has the working and controlof theline. Before express- 
ing avy opinion upon the question submitted in so far as it 
relates to this branch of the case, I desire to be put in pos- 
session of more specific information touching that arrange- 
ment. Such information, I think, is necessary to a full and 
proper understanding of the matter, without which correct 
conclusions thereon cannot well be reached. 

The papérs received with your letter are herewith re. 
turned. : 

I have the honor to be, very respectfully, 
GEO. H. WILLIAMS, 

Hon. Wu. W. BELKNAP, 

Secretary of War. 


ATTORNEY-GENERAL. . 


Where, at the solicitation of a committee of the Senate, an opinion from 
the Attorney-General was requested by the Acting Secretary of the 
Interior, upon a matter which had been previously submitted by the 
latter to Congress, and which was then under the consideration of said 
committee, for whose information solely the opinion was desired: Helid 
that the Attorney-General is not authorized to give his official opinion 
in such case, the request being virtually an application from the com- 
mittee fur counsel iv a matter of legislation. 

The decisions of former Attorneys-General, to the effect that it is not the 
duty of the Attorney-General to advise either House of Congress, or any 
committee thereof, upon any matter pending before the same, cited 
and affirmed. 

DEPARTMENT OF JUSTICE, 
January 20, 1873. 


Sir: I have the honor to acknowledge the receipt of your 
letter of the 1Sth instant, in which, after stating you had sub- 
mitted to Congress your construction of the 11th section of 
the Choctaw and Chickasaw treaty, (14 Staé., 169,) to the 
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effect that the United States were bound to pay a certain 
balance on certain Arkansas and Texas bonds held in trust 
by the Department of the Interior for the benefit of said 
Indians, amounting to the sum of $297,890,25,, and that you 
had asked of Congress an appropriation therefor; you say 
that the Committee on Indian Affairs in the Senate had unan- 
imously agreed to your views, and had asked you to submit 
the matter to me for my opinion, that they might go before 
the Senate still further fortified to ask for the appropriation 
in question. 

I have carefully considered the subject-matter of your com- 
munication, and am reluctantly brought to the conclusion that 
I ought not to give an official opinion for the purposes indi- 
cated in your letter. Several of my predecessors have de- 
cided, and on three different occasions I have affirmed their 
views, that the Attorney-General was not authorized to give 
his official opinion upon a call of either House of Congress or 
any committee thereof, as to any matter pending before Con- 
gress. (See 1 Opin., 253, 335, 492; 2 Opin., 499; 10 Opin., 
164; and 12 Opin., 544.) And it appears to me that your 
request is within the spirit if not within the letter of these 
decisions. 

According to the law creating the oflice of Attorney-Gen- 
eral, he is authorized to give his advice and opinion upon 
questions of law, when requested by the heads of any of the 
Departments, touching any matters that may be before their 
Departments; and it might be objected, if my opinions were 
given to be used to fortify a position taken by a committee 
of the Senate as to an appropriation of money, that I was 
improperly interfering with the legislative affairs of the 
country. 

I fully recognize the right of the head of any of the Depart- 
ments to call upon me for an official opinion in respect to any 
question of law pending betore the Department by whose 
head the call 1s made, and I consider it my duty promptly to 
respond to such a call; but I cannot recognize the right of 
any committee of Congress to call for such an opinion for 
their use in matters of legislation ; and if given for that pur. 
pose, it would be entitled to no more consideration in Congress 
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than the opinion of any other individual presumed to have a 
knowledge of legal matters. 

I beg, therefore, to be excused for declining to give an opin- 
ion upon the question submitted in your communication, as 
I regard it as an application from a committee of the Senate, 
and not from the head of a Department, and as my authority 
to give such opinions is confined by the law to matters 
which concern some departinental action of the Government. 

Very respectfully, 
GEO. H. WILLIAMS. 
Hon. B. R. COWEN, 
Acting Secretary of the Intervor. 


REMISSION OF FORFEITURES BY TITE POSTMASTER-GENERAL. 


The provisions of the 8th section of the act of June 8, 1872, chap. 335, 
clearly imply the existence of authority in the Postmaster-General to 
remit a forfeiture or deduction arising out of a contract for the trans- 
portation of the mail; the language of the 2U6th section of the same act 
also implies a discretion in that otticer to make a deduction or not from 
the pay of mail-contractors for failure to perform service according to 
contract; and by the 316th section of the same act the Auditor for the 
Post-Oftice Department may mitigate or remit any fine, penalty, or for- 
feiture arising out of the operations or business of the postal service, 
with the written consent of the Postmaster-General. 

Where the agreement with a mail-contractor contains the usual stipula- 
tion that “in all cases there is to be a forfeiture of the pay of a trip 
when the trip is not run,” &c.: Held, in view of the above provisions, 
that it is competent to the Postmaster-General to waive the forfeiture 
thereby provided for, in any case arising upon the agreement, according 
as it may seem to him just and proper to do so under the particular cir- 
cumstances of the case. 

DEPARTMENT OF JUSTICE, 
January 29, 1873. 

Sir: I have the honor to acknowledge the receipt of your 
letter of the 16th instant, in which you say that in almost 
every section of the country the mail-service was much inter- 
rapted during the prevalence of the late horse-epidemic ; 
that numerous applications have been made by contractors 
for remission of the penalty which was imposed for non-per- 
formance of service; and that you are in doubt whether, in 
view of the express stipulation in the contract that there is 
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in all cases to be a forfeiture of the pay for a trip when the 
trip is not run, it would be competent for you to make an 
exception for any cause. And my opinion is asked upon the 
question, whether you are to be governed by the stipulation 
in the contract, or may exercise the discretion apparently 
conferred upon you by the language of section 266 of the act 
of June 8, 1872. 

The stipulation in the contract to which you refer reads as 
follows: “It is hereby also stipulated and agreed by said 
contractor and his sureties, that in all cases there is to be a 
forfeiture of the pay of a trip when the trip is not run, and of 
not more than three times the pay of the trip when the trip 
is not run and no sufficient excuse for the failure is fur- 
nished.” : 

Various sections of the said act of 1872, it seems to me, bear 
upon the question. Section 8 provides for a report by the 
Postmaster-General to Congress, in which he is required to 
state what fines have been imposed upon, and deductions 
made from the pay of, contractors during the preceding year, 
and whether the fine or deduction has been remitted, and for 
what reason. This clearly implies a right in the Postmaster- 
General to remit a fine or deduction arising out of a contract 
tor the transportation of the mail. 

Section 266, to which you refer, provides that the Post- 
master-General may make deductions from the pay of con- 
tractors for failure to perform service according to contract, 
and impose finesupon them for other delinquencies. He may 
deduct the price of the trip in all cases when the trip is not 
performed, not exceeding three times the price, if the failure 
be occasioned by the fault of the contractor or carrier. Per- 
mission is here given to the Postmaster-General to make 
deductions from the quarterly payment to contractors for the 
failure to perform a trip, and the language implies a discre- 
tion to make a deduction or not, according to the judgment of 
the Postmaster-General. 

Section 316 of the same act expressly provides that the 
Auditor for the Post-Oflice Department may mitigate or 
remit any fine, penalty, or forfeiture arising in relation to 
the officers, employés, operations, or business of the postal 
service, with the written consent of the Postmaster-General. 
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And I conclude, therefore, that it is within your discretion 
to make deductions or not from the pay of contractors, accord- 
ing to what may appear to be right and proper under the 
circumstances of each case. 

Parties to contracts generally have the right to waive any 
claim which they have thereunder, and I think that the law 
confers upon you the power to waive on the part of the 
United States, if you see proper to do so, any claim which 
they may have under the stipulation in the contract upon 
which the doubts suggested by you have arisen. 

Very respectfully, 


GEO. H. WILLIAMS. 
Hon. Jno. A. J. CRESWELL, 


Postmaster-General. 


THE CHEHALIS INDIAN RESERVATION. 


In the absence of authority conferred either by treaty or by statutory pro- 
vision, it is not competent to the Secretary of the Interior to set apart 
any portion of the public domain for the purpose of an Indian reserva- 
tion. 

DEPARTMENT OF JUSTICE, 


February 8, 1873. 

Str: I have the honor to acknowledge the receipt of your 
letter of the 4th instant, inclosing a@ communication from 
H. R, Clum, esq., Acting Commissioner of Indian Affairs, 
dated the Ist instant, together with copies of an official cor- 
respondence in relation to the Chehalis reservation in Wash- 
ington Territory. 

Referring to suggestions made by the Acting Commissioner 
in his communication, you request my opinion on the ques- 
tion, “ whether the action of this [the Interior] Department, 
as contained in the correspondence referred to, is sufficient 
to legally establish the said Indian reservation.” 

Without restating here the action of your Department in 
this matter, I may observe, in reply to your request, that I 
have given the subject proposed a careful examination, and 
that the results of this examination lead me to doubt the 
sufficiency of that action to establish the reservation men- 
tioned. I have not been able to find any treaty provision or 
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any statutory provision under which the Secretary of the 
Interior is authorized to make such reservation, or to set 
apart a certain portion of the public domain for that purpose, 
and, in the absence of authority thus derived, the power of 
the Secretary to do so, I think, does not exist. 

Reservations of this character have generally been made 
through the exercise of the treaty-making power, and in ful- 
fillment of treaty obligations; but Congress has at times 
expressly granted authority to establish them, where it was 
not already conferred by existing treaties. After adverting 
to the failure of certain treaties which had previously been 
negotiated with the Indian tribes resident in California and 
Oregon, the Secretary of the Interior, in his annual report to 
the President, in December, 1852, observes: “If the Indians 
are to be removed out of California and Oregon, it will be 
. for Congress to say so, and to provide for them some place 
of refuge. Or, if any particular districts of country within 
their limits, more remote from the settlements of the whites, 
are to be set apart for them, it is proper that Congress, 
which is alone invested with the power of disposing of the 
public domain, should make the necessary provisions on the 
subject.” (See, also, the annual message of President Fill- 
more, of December 6, 1852.) This was followed by action on 
the part of Congress, in the act of March 3, 1853, (10 Stat., 
238,) expressly authorizing the President “to make five milli- 
tary reservations from the public domain, in the State of Cal. 
ifornia, etc., for Indian purposes.” And see section 2, act of 
April 8, 1864, (13 Stat., 40.) 

This legislation manifestly proceeds on the idea that, 
except in pursuance of authority given by statute or by 
treaty, the Executive Department of the Government cannot 
thus appropriate the public domain; a view which, as it 
would seem, coincides with the opinion then entertained by 
that Department. 

It may be proper to add, in this connection, that, while the 
authority of the Executive to reserve portions of the public 
lands for public uses, such as forts, magazines, arsenals, 
dock-yards, &c., is recognized by Congress, this authority as 
to such reservations in Oregon and in Washington Territory is 
placed under restrictions. (See section 14, act September 27, 
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1850, 9 Stat., 500, and section 9, act of February 14, 1853, 10 
Stat., 159.) Those restrictions in terms apply to all reserva- 
tions which the President is authorized to there make for 
public uses; and as it is plain that they are inapplicable to 
Indian reservations, it seems to follow that, in the view of 
Congress, reservations of the latter description are not 
within the authority of the President to make. But even if 
this were not a legitimate inference from the provision referred 
to, the latter at least indicates that Congress intended, so far 
as Washington Territory and Oregon are concerned, to keep 
the creation of such reservations under legislative control. 

Very respectfully, your obedient servant, | 

) GEO.-H. WILLIAMS. 

Hon. C. DELANO, 
Secretary of the Interior. 


CASE OF DAVID QUINN—COMPROMISE OF CLAIM. 


The Secretary of War is not authorized to pay the claimant in this case 
anything in compromise of damages alleged to have been sustained by 
him in connection with his contract of August 10, 1867, for removing 
rock at the entrance of Eagle Harbor, Michigan; the authority of the 
former being restricted to paying for work actually performed by the 
latter. 

DEPARTMENT OF JUSTICE, 


February 8, 1873. 

Sir: I have the honor to acknowledge the receipt of your 
letter of January 24, 1873, inclosing a letter from David 
Quinn, dated Washington, D. C., January 15, 1873, offering 
to accept $25,000 in full satisfaction of a claim for work 
done at Eagle Harbor, Lake Superior, now pending in the 
Court of Claims. 

You request that the evidence on both sides be examined, 
and an opinion furnished, ** Whether the Department, in the 
light of the evidence filed, would be justified in accepting 
the proposition of Mr. Quinn, and also whether such action 
can be legally taken.” 

I am of the opinion that the War Department has no power 
to pay a sum in compromise of any damages alleged to have 
been suffered by Mr. Quinn under his contract of August 
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10, 1867 ; the authority of your Department being restricted 
to payment for the work actually performed, and the amount 
of such payment being limited by the appropriation for the 
improvement upon which the work was performed. 

Under the provisions of the contract referred to, Mr. Quinn 
was to have finished his work on or before the lst of Octo- 
ber, 1868. It was not completed at that date, and Mr. Quinn 
applied to the Engineer Department for an extension of time, 
which was refused. It appears from the evidence that the 
work had been delayed by his own default, owing to the fail- 
ure of experiments made by him, because of the want of 
suitable materia!s, and from other causes, for which he and 
not the Government is chargeable. 

His contract provided, inter alia, “That the said David 
Quinn, of Chicago, Illinois, shall remove the rock at the en- 
trance of the harbor at Eagle Harbor, Michigan, and deposit 
it at such point as the engineer in charge may direct; the said 
David Quinn furnishing all labor, boats, machinery, and ap- 
pliances of every description necessary to remove the rock, 
so as to obtain a depth of not less than fourteen feet at 
low water, in conformity with the terms proposed in the ad. 
vertisement inviting proposals for the improvement of Eagle 
Harbor, Lake Superior.” For the removal of the rock named, 
the said Brevet Colonel J. B. Wheeler, major of engineers, 
agreed to pay fifty-eight dollars per cubic yard. 

It appears from the testimony in the case that Mr. Quinn 
has been paid for all rock removed by him, and that the 
amount so removed was but 217 cubic yards. The advertise- 
ments for proposals stated that there were about “ eighteen 
hundred and three (1,803) cubie yards of trap-rock to be re- 
moved,” so that the small relative amount actually taken out 
is in itself an evidence of a want of diligence on the part of 
the contractor. 

In addition to the rock removed, however, there was an 
additional amount of preparatory work by drilling, and for 
this Mr. Quinn was entitled to compensation. 

In a report addressed to Major-General A. A. HWumph- 
ries, Chief of Engineers, dated December 24, 1868, by J. B. 
Wheeler, major of engineers and brevet colonel, who executed 
the contract with Mr. Quinn, the following appears: 
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“In November I sent Mr. Bacon to Eagle Harbor to meas- 
ure up the work done, and, under date of November 19, he 
reports 197 cubic yards of loose rock and gravel and 20 cubic 
yards of broken rock removed; in all, 217 cubic yards; also 
from 400 to 450 holes drilled, which, allowing the average 
depth of 4 feet each, would give 1,800 feet of drilling done. 
The drilling can be done for one dollar and twenty-five cents 
per foot. Allowing him this liberal estimate, Mr. Bacon thinks 
that he has been paid in full for what he has done, in which 
I agree. 


“The 217 cubic yards, at $58, would amount to... £12,556 00 
“The 1,80u feet of drilling, at $1.25, would 
AMOUNL (O-css codes dares areenmes ahead 2,250 00 


COD GRAN iret okt taubeoannincese tet 14, 806 00 


“Mr. Quinn bas received 90 per cent. of his contract-price on 
300 cubic yards, or $15,660, these payments being made, re- 
spectively, on May 13, July 24, and September 10, 18638, on 
estimates of Mr. Bacon.” 

In the report of “ Henry Bacon, assistant,” referred to above, 
and dated December 7, 1868, he says: * There are perhaps 400 
to 450 holes drilled, averaging not over four feet each, or 1,800 
feet. The highest estimate of the cost of such drilling is $1.25 
per foot. Very many of these holes will be found useful in 
the progress of the work.” 

I do not regard the mere cost of drilling as the standard of 
compensation to the contractor for the preparatory work. 
He should be paid, subject to the limit of the appropriation, 
for the value of this work to the Government; which value 
should be ascertained by comparing the preparatory work in 
amount and importance with the work completed, reference 
being had to the contract-price, and by an estimate of the | 
usefulness and effect of it in the subsequent progress of the 
work. In the present incomplete state of the evidence I am 
unable to estimate what the value of this preparatory work 
has been. 

In conclusion, I would say, in answer to your inquiry, that 
in the light of the evidence filed, “ your Department would not 
be justified in accepting this proposition of Mr. Quinn.” You 
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are not authorized to make any payment to him except for 
work actually performed. His contract provided for the pay- 
ment to him of fifty-eight dollars per cubic yard for the re- 
-moval of rock. He has been paid for all the rock which he 
removed, and the evidence in the case does not show that the 
preparatory work which he did amounted in value, and in ex- 
cess of the sum paid him for it, to $25,000, the amount which 
he offers to receive in settlement of his claim. 
Very respectfully, 
GEO. H. WILLIAMS. 
Hon. WM. W. BELKNAP, 
Secretary of War. 


LETTER-POSTAGE. 


Letters on which postage has not been fully prepaid at the time of mail- 
ing them should be charged at the oftice of delivery only with the 
amount of the deficiency. 

Meaning of the words “one full rate of postage,” and also of the words 
“unpaid rate,” as employed in section 151 of the act of June 8, 1872, 
chap. 335, explained. 

That section only applies when mail-matter is deposited in the post-office, 
chargeable with two or more rates, one of which, at least, has been 
paid; and in regard to such matter both the paid and the unpaid rates are 
governed by the same standard. 


DEPARTMENT OF JUSTICE, 
February 9, 1873. 

Sir: I have the honor to acknowledge the receipt of your 
letter of the 31st ultimo, calling my attention to certain sec- 
tions of the “act to revise, consolidate, and amend the stat- 
utes relating to the Post-Office Department,” chap. 330, 
pamphlet laws, 1872, and also to an act approved January 
9, 1873, amendatory of section 133 of said act, and with refer- 
ence thereto presenting for my consideration the following 
question: “Should letters not fully prepaid be charged at 
the office of delivery with double the deficient postage, or 
only with the balance not prepaid?” 

The answer to this question depends upon the meaning 
of sections 150, 151, and 152 of said act. 

Section 150 provides, “That postage on all mail-matter 
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must be prepaid by stamps at the time of mailing, unless 
herein otherwise provided for. | 

Exceptions are made by several of the subsequent sections 
of the act; but it is only necessary to notice the partial ex- 
ception made in section 101, as follows: 

“That all mail-matter deposited for mailing, on which at 
least one full rate of postage has been paid, as required by law; 
shall be forwarded to its destination charged with the unpaid 
rate, to be collected on delivery.” 

Section 152 provides, “That if any mail-matter, on which, 
by law, the postage is required to be prepaid at the mailing- 
office, shall by inadvertence reach its destination without such 
prepayment, double the prepaid rates shall be charged, and 
collected on delivery.” 

Let it be noticed, in the first place, that the rate of postage 
chargeable on all letters for their transmission through the 
mail is fixed by section 156 of the same act at “ three cents 
for each half ounce or fraction thereof.” With respect to 
this description of mail-matter, then, the phrase “one full 
rate of postage,” used in section 151, means simply the amount 
of postage required to be paid for a half ounce of such mat- 
ter, viz, three cents. So that the latter section applies when- 
ever a letter exceeding a half ounce in weight, on which at 
least three cents postage (one full rate) has been paid, is 
deposited in the post-oftice for mailing. In such case, though 
full postage, or the amount chargeable under the provisions 
of section 156, may not have been paid on the letter, yet it is 
the duty of the postmaster at the mailing-office to forward 
the same to its destination, “charged with the unpaid 
rate,” &c. 

The inquiry here arises, What is meant by the words * un- 
paid rate?” I understand these words, as employed in section 
151, to signify such rate (or rates) of postage as had not been 
paid on the letter or other matter at the time of mailing it, 
and with which it was then chargeable by law, in addition to 
the rate (or rates) of postage that had beeu paid thereon. 
Thus, if a letter weighing an ounce, on which but one rate 
(three cents) was paid, were deposited for mailing, inasmuch 
as a letter of that weight is chargeable, under the provisions 
of section 156, with two rates, (six cents,) the unpaid rate on 
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the letter so deposited would be three cents; a sum which, with 
the rate already paid, would make up the full amount of post- 
age authorized to be charged at the mailing-office. And if, in 
the case just put, the letter weighed a fraction over an ounce 
but not exceeding an ounce and a half, and only one rate had 
been paid thereon, the unpaid rate would amount to six cents, 
and so on; the unpaid rate in each instance depending upon 
the weight of the letter and the number of rates (not amount- 
ing to full postage) already paid on it when deposited for 
mailing. | 

Section 151 only takes effect when mail-matter is deposited 
in the post-oflice chargeable with two or more rates, one of 
which, atleast, has been paid; and in regard to such matter, 
both the paid and the unpaid rates are, as I conceive, gov- 
erned by the same standard. The rate unpaid, mentioned 
in that section, corresponds in amount with the rate paid, re- 
ferred to in the same section, in the proportion that the 
weight for which the former is chargeable corresponds with 
the weight covered by the latter, both rates in the case of 
letters being determinable by the provisions of section 156. 

This interpretation of section 151 derives support from the 
Janguage employed in section 152, and is, I think, consistent 
with the other statutory provisions adverted to in your com- 
munication. Section 102 declares that, in the case to which 
it applies, “double the prepaid rates shall be charged and 
collected on delivery.” The presence of a term in this sec- 
tion descriptive of the inereased postage to be charged and 
collected in the case there mentioned, and the absence of any 
term of like character in section 151, afford ground for the 
inference that no increase of postage in the case provided for 
by the latter section was intended by Congress to be charged 
or collected. 

In answer, then, to the question presented by you, I have 
to say that, in my opinion, letters not fully prepaid at the time 
of mailing should not be charged with double the deticient 
postage, but only with the actual balance not prepaid. 

Very respectfully, 
GEO. H. WILLIAMS. . 
fon. JNO, A. J. CRESWELL, 
Postmaster-General, 
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DEFENSE OF SUITS AGAINST PUBLIC OFFICERS. 


Judicial proceedings, by and in behalf of certain private parties, having 
been had before H. in the cousular court at Alexandria, Egypt, while 
he held the office of consul-general there, against one D., the latter 
afterward instituted a suit against H. in the supreme court of the Dis- 
trict of Columbia, complaining that he, H., acted in bad faith, mali- 
ciously, and without authority of law in said proceedings, whereby the 
plaintitY sustained great damage, &c.  H. informed the Department of 
State of the pendency of the suit, asking that the United States assume 
the defense thereof: Advised that, as the proceedings against D. were 
not promoted by or in the interest of the United States, the latter are 
under no obligation to assume the defense of the suit. 


DEPARTMENT OF JUSTICE, 
February 20, 1873. 

Sir: I have the honor to acknowledge the receipt of your 
letter of the 14th instant, inclosing the copy of a letter from 
Hon. Charles Hale to you, and also copies of pleadings in a 
ease now pending in the supreme court of the District of Co- 
lumbia, wherein Francis Dainese is plaintiff and said Charles 
Hale defendant, from which it appears that while Mr. Hale 
was consul-general at Alexandria, in Egypt, certain judicial 
proceedings were had before him, at the instance of Richard 
H. and Nathan B. Allen, against said Dainese, and on 
account of his action therein the said Dainese has now 
brought suit against him in the supreme court of the District 
of Columbia; and you say that Mr. Ilale conceives that as he 
was at the time at which the occurrences complained of took 
place an officer of the United States, and exercising in good 
faith judicial functions which properly pertained to the oflice 
of consul-general in the Ottoman dominions, it becomes the 
duty of the Government to assume the defense of the suit, 
and to hold him harmless in the premises. 

Dainese brings his suit, as I understand, alleging that Mr. 
Hale not only did not act in good faith in said proceedings, 
but acted without any authority of law, and that he, Dainese, 
has sustained damages in consequence of this alleged unlaw- 
ful and malicious conduct. 

I do not see upon what ground the United States are re- 
quired to assume the defense of Mr. Hale, or to save him 
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harmless in this suit. He was not acting at the time of the 
alleged grievance for or on behalf or for the benefit of the 
United States, and was acting at the instance and by the re- 
quest of certain citizens of the city of New York. Whether 
he acted illegally and maliciously in those proceedings or not 
is a question to be determined by the court where the suit is 
pending. In any event, I do not see how those proceedings 
can establish any legal or equitable liability on the part of 
the United States to indemnify Mr. Hale. His position, as 
it seems to me, does not differ in principle from that of any 
United States judge who might be sued for unlawful, mali- 
cious, or corrupt action in his office, and I am sure that it 
would not be contended that the Government is bound to 
defend the judges of its courts in suits brought against them 
by private persons upon such grounds. 

Where an officer of the United States is acting for the 
Government in any transaction, the benefits of which are to 
accrue to the Government, or where the end is to protect the 
interests of the Government, then there seems to be good 
ground why the Government should interpose and assume his 
defense, in case he is sued on account of such proceedings, 
But it is manifest that this rule does not require the Govern- 
ment to defend a judge in a suit brought against him by a citi- 
zen who had been a litigant in his court, on the ground that 
the decision of the judge was maliciously or corruptly given 
against him. | 

Exposure to suits of this kind is one of the incidents of 
holding such an office, and the responsibility of the Govern- 
ment would be very much enlarged if it was bound to defend 
its oflicers against all complaints that might be made against 
them for acts done in their official capacity, and in cases in 
which the Government was in no way concerned, but which 
relate exclusively to the rights and interests of private citi- 
zens. 

My conclusion, therefore, is, notwithstanding the hardship 
of the case, that the Government is under no obligation to 
assume the defense of Mr. Hale in the above-mentioned suit. 

Very respectfully, 
GEO. H. WILLIAMS. 

Hon. HAMILTON IF*IsuH, 

Secretary of State. 
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TERRITORIAL LEGISLATURE—SUBSIDIES. 


The question presented here being very indefinite and vague, and partak- 
ing of a speculative character, it isdeemed inadvisable by the Attorney- 
General to give his official opinion thereon. 


DEPARTMENT OF JUSTICE, 
February 27, 1873. 

Sir: I have the honor to acknowledge the receipt of your 
communication of the 17th instant, inclosing a copy of a let- 
ter of the 29th ultimo, addressed to you by the governor 
of Montana, and requesting from me any suggestions I may 
deem proper touching the subject of his letter with a view 
to enable you to make him a suitable reply. 

The subject presented by the governor’s letter appears to 
be comprised in the following question which heasks: * Does 
the Territorial legislature possess the power to grant subsi- 
dies to private corporations to the extent that the courts have 
held that State legislatures do?” 

In response to this question, I would suggest that the 
inquiry is one in which the United States does not seem 
to have any interest. It is a matter of purely local concern, 
and involves nothing that affects the General Government in 
any way. Besides, the question itself is not only very indefi- 
nite and vague, but partakes of a speculative character, inas- 
much as it does not practically arise out of any existing case. 

Regarding the subject in this light, I do not think the At- 
torney-General is authorized to express an official opinion 
thereon, or that it would be proper for him to do so. 

I am, sir, with great respect, your obedient servant, 


GEO. H. WILLIAMS. 
Hon. HAMILTON FISH, 


Secretary of State. 


CASE OF LIEUTENANT-COMMANDER DYER AND OTHERS. 


Neither the provisions of the act of July 25, 1856, chap. 231, nor those 
of the act of March 2, 1867, chap. 174, afford any ground for the claim 
that the officers selected from the volunteer naval service for appoint- 
ment inthe Regular Navy, under the former act, should be commissioned 


as of the date of that act, or take rank in the Regular N avy from the 
date thereof. 
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Where a fictitious date in an officer’s commission would be attended with 
prejudice to other officers in the same grade, it must be deemed improper 
to thus date the commission, unless there is clear authority of law for 
so doing. 

Effect of the said act of 1867, relative to crediting the officers selected and 
appointed as aforesaid with the sea-service performed by them while 
volunteer officers, considered. 


DEPARTMENT OF JUSTICE, 
March 3, 1873. 

Sir: I have the honor to acknowledge the receipt of your 
letters of the 8th of January and the 6th ultimo, inclosing 
papers in relation to the claim of Lieutenant-Commander N. 
Mayo Dyer and other officers of the Navy, who were for- 
merly in the volunteer naval service, to a more advanced place 
in rank on the Navy-list than that now held by them respect- 
ively in virtue of their present commissions. 

It seems that these officers were appointed in the Regular 
Navy under the provisions of the act of July 25, 1866, (14 
Stat., 222,) authorizing the selection of a certain number of 
line-ofticers of the Navy from those persons who had served 
as oflicers in the volunteer naval service, and who were either 
then in that service or had been honorably discharged there- 
from. The commissions received by them on their appoint- 
ment bear date the 18th Dec., 1868, and their rank or place 
on the Navy-list in the grades to which they were severally 
appointed was fixed in accordance with that date. 

Immediately after the passage of the act mentioned, and 
in pursuance of its provisions, a large number of ofiicers be- 
longing to the Regular Navy were promoted to fill vacancies 
created by that act, the date of their commissions being made 
to correspond with the date of the act, from which they ac. 
cordingly took rank. But during the period intervening 
between the date of these promotions, viz, July 25, 1866, and 
the date of the commissions issued to the officers appointed 
from the volunteer service, viz, Dec. 18, 1868, other pro- 
motions were at the same time made to fill vacancies existing 
in the same grades to which these oflicers were appointed, 
and the recipients of the last-mentioned promotions, taking 
rank in accordance with the date of their commissions, all of 
which were issued prior to Dec. 18, 1868, occupy places in 
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their respective grades on the Navy-list in advance of those 
held in the same grades by the officers whose claims are 
above referred to. 

These officers contend that their commissions, like the 
commissions of those officers who were promoted immediately 
after the passage of said act, should have been dated as of 
the date of that act; that they were entitled to take rank on 
their appointment in their several grades next after the 
officers thus promoted, and before the officers already alluded 
to who received promotions during the period intervening 
as aforesaid ; and I understand their claims to be, in substance, 
this: that they should be advanced to such places on the Navy- 
list as would now be held by them if, when originally ap- 
pointed, they had been assigned to the relative positions to 
which, it is urged, they were then entitled. 

With reference to these claims you submit the following 
questions for my opinion thereon : 

‘1, Whether the true meaning and intent of the act of 
July 25, 1866, according to its purport, be not to transfer the 
officers selected from the volunteer service as of the date of 
the act itself, and torank from that date in the reduced rank 
to which they were assigned. 

“2. If such be the true interpretation of the act, what, if 
anything, is the legal effect of the subsequent confirmation of 
the several officers referred to, no specific date of rank being 
hamed in the appointment or confirmation ? 

“3, Is the claim of these officers to rank from the date of 
the act of July 25, 1866, assisted by the subsequent act of 
March 2, 1867, section 3? 

“4, If, in your opinion, the interpretation of the acts of 
Congress claimed by these officers is the true one, is the 
matter in its present condition one calling for departmental 
or congressional relief ?” 

The first and third questions submitted may be appro- 
priately considered together, and for the sake of convenience 
I will so consider them. 

By the Ist section of the act of July 25, 1866, it is pro- 
vided, ‘‘ That the number allowed in each grade of line-offi- 
cers on the active-list of the Navy shall be, one admiral, one 
vice-admiral, ten rear-admirals, twenty-five commodores, fifty 
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captains, ninety commanders, one hundred and eighty leu- 
tenant-commanders, one hundred and eighty lieutenants, one 
hundred and sixty masters, one hundred and sixty ensigns, 
and in other grades the number now allowed by law: Pro- 
vided, That the increase in the grades authorized by this act 
shall be made by selection from the grade next below of 
officers who have rendered the most efficient and faithful 
service during the recent war, and who possess the highest 
professional qualifications and attainments.” 

Section 2 provides “That of the number of line-vofficers 
of the Navy on the active-list, five lieuteuant-commanders, 
twenty lieutenants, fifty masters, and seventy-five ensigns 
may be appointed from those officers who have served in the 
volunteer naval service for a period of not less than two years, 
and who are either now in that service or have been hon- 
orably discharged therefrom: Provided, That if by reason of 
these appointments the number of officers in any grade shall 
exceed the number fixed by law, no more promotions or ap- 
pointments to that grade shall be made until the number is 
reduced below the number fixed by law for that grade: And 
provided further, That the authority given by this section 
shall be exhausted when the number of volunteer officers 
above named shall have been once appointed.” 

Section 3 provides “That the Secretary of the Navy shall 
appoint a board, consisting of not less than three naval offi- 
cers, superior in rank to the officers to be thus appoiuted in 
the Regular Navy from the volunteer service, which board, 
after examination of the claims of all candidates, shall 
select and report to the Secretary of the Navy the most 
meritorious in character, ability, professional competency, 
and honorable service, the number to be appointed and trans- 
ferred to the several grades mentioned in the second sec- 
tion of this act, provided they shall find that number who are 
suitably qualified therefor. And any officer who has served 
in the volunteer naval service for the term of two years 
-or more shall have the right to appear before the examining 
board, and present his claims, and be examined for an ap- 
pointinent in the Regular Navy. And any volunteer officers 
attached to vessels at sea or on foreign stations may be 
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appointed to the Regular Navy, subject to the condition con- 
tained in this section, after their return to the United States.” 

The remaining provisions of the act are unimportant in 
connection with the subject under consideration. 

By the 3d section of the act of March 2, 1867, (14 Stat., 
516,) it is enacted “that the officers of the volunteer naval 
service who now are or may be transferred to the Regular 
Navy or Marine Corps, shall be credited with the sea-service 
performed by them as volunteer officers, and shall receive all 
the benefits of such duty in the same manner as if they had 
been, during such service, in the Regular Navy or Marine 
Corps,” &c. 

It is very clear that the act of 1866 does not, of itself, effect 
a transfer of officers from the volunteer to the regular service. 
This is left to be done by appointment, upon selection made 
in the manver provided. Hence the questions under consid- 
eration involve simply the inquiry whether, according to 
the meaning and intent of the enactments referred to, the 
officers selected from the volunteer service should have their 
appointments or commissions dated as of the date of the act 
of 1866, (though actually made or issued at a subsequent 
period,) and take rank from that date. 

The act of 1866, it will be observed, contains no provision 
which, in express terms, requires that these officers shall be 
commissioned, or take rank in their respective grades, as from 
its date; and if there is anything in the language of the act 
from which such a requirement can fairly be implied, I am 
unable to perceive it. 

The 2d section of the act provides that a limited num- 
ber of officers “may be appointed,” in certain grades, from 
among those who have served as officers in the volunteer 
service for not less than two years; and the authority con- 
ferred upon the Executive to appoint persons who had thus 
served includes not only such as were then in the volunteer 
service, but such as had previously been bonorably discharged 
therefrom. By the 3d section the Secretary of the Navy is 
required to appoint an examining board, before which any 
officer who has served in the volunteer naval service for the 
term of two years or more is given the right to appear and 
present his claims, and be examined for an appointment. 
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This board, after examination of the claims of all candi- 
dates, is required to select and report to the Secretary the 
number to be appointed and transferred. 

Here it is very plain the legislature does not contemplate 
that the appointments authorized by these provisions shall 
be made immediately. Something is to be done first, requir- 
ing the consumption of time, viz, an examination, selection, 
and report by said board, all of which must necessarily post- 
pone to a future period the exercise of the authority to make 
the appointment. Upon the arrival of the period when that 
authority may be exercised, on what ground can it be claimed 
that the appointments then made should be antedated so 
as to correspond in date with the date of the act, or should 
be dated otherwise than of the date they are actually made? 
As already stated, the act itself does not expressly prescribe, 
nor does it appear to me to impliedly require, that such ap- 
pointments shall be thus dated. 

Among the parties examined by the board and reported as 
qualified for appointment, some there might be who were not 
at the time in the volunteer service, and whose connection 
therewith terminated one, two, or more years previously. 
With regard to persons of this description, in the absence of 
any provision in the act or any general provision of law 
prescribing a different date, the natural and proper way would 
obviously be to date the appointments as of the period when 
they are actually made, as in case of other appointments in 
the Navy from civil life. Now, no discrimination is made by 
the act between those persons who are and those who are 
not, at the time of the examination and report, in the volunteer 
service, concerning the date of appointment. In this respect 
they both stand on an equal footing; and I see no reason why 
the same rule in fixing such date should not be applied to 
both. Rank in the grade to which the appointment is made 
follows, of course, the date of the commission. (See section 1, 
act of July 16, 1862, chap. 183.) 

It has hereinbefore been remarked that immediately after 
the passage of the act of 1866 a large number of officers in the 
Navy were advanced to fill vacancies created thereby, and | 
that the dates of their commissions were made to correspond 
with the date of the act; but what time intervened between 
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the date of the act and the date when the appointments of 
those officers to their advanced positions were made does not 
appear. 

These appointments were made under the Ist section of the 
act which provides “ that the increase in the grades authorized 
by this act shall be made by selection from the grade next 
below of officers who have rendered the most efficient and 
faithful service during the recent war, and who possess the 
highest professional qualifications and attainments.” And it 
is suggested that if it was proper then to date the commissions 
back to the date of the statute, it was equally proper that the 
commissions issued on the appointments made under the 2d 
section of the act should have been so dated; since the act 
makes no distinction as to date of commission between the 
otficers appointed under the two sections. 

Plainly there is no more authority under the statute to 
antedate the commissions in the one case than there is in 
the other; and it seems to me that regularly and properly 
the commissions of the officers advanced in pursuance of the 
provisions of the lst section should have borne the dates of 
the appointments of those officers, whensoever such appoint- 
ments were made; however, I do not understand that by 
antedating their commissions the relative positions of those 
officers on the Navy list were made any different from 
what they would have been had their commissions not been 
antedated, or that any other officers were thereby affected. 
Practically, therefore, the dates which their commissions 
were made to bear are unimportant. With the commissions 
issued to the officers appointed under the 2d section it is 
otherwise. These commissions could not have been dated 
back to the date of the act without prejudice to other officers ; 
and where a fictitious date in an officer’s commission would 
be attended with such a result, it must be deemed improper 
‘ to thas date the commission unless there is clear authority 
of law for so doing. 

As to the 3d section of the act of 1867, quoted above, 
under which the officers appointed from the volunteer service 
are to be credited with the sea-service performed by them as 
volunteer officers, and to receive all the benefits of such duty 
tn the same manner as if they had been during such serv- 
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ice in the Regular Navy, this provision does not strike me as 
affording any support to the view that these officers should be 
commissioned or take rank as from the date of the act of 1866. 
Line-officers in the Navy, I understand, are credited with 
the sea-service performed by them, not so much with a view 
to future advancement in their relative position or rank 
as to future assignment to duty; though by regulation a cer- 
tain period of sea-service (formerly two years, how one year) 
is required of officers in the four lower grades in the Navy, 
before, as a general rule, they will be nominated for promo- 
tion to the next higher grade. (See Regulations of 1855, 
page 46, par. 257; Regulations of 1870, page 130, par. 899.) 
The effect of the provision of 1867 unquestionably is, to 
give the officers selected from the volunteer service, after their 
appointment in the Regular Navy, the full benefit of the sea- 
duty performed by them while in that service. But except 
so far as such duty may go to complete the period of sea- 
service required in the four lower grades previous to nomi- 
nation for promotion, or may be properly taken into account 
in the matter of assignment to duty, I am not aware of any 
benefit derivable therefrom, by law or usage, that affects the 
relations of an officer to the service. Very clearly it does not 
confer upon the officers referred to the right to have their 
commissions or their rank antedated. 

Upon the whole, then, I do not think that either the provis- 
ions of the act of 1866 or those of the act of 1867 warrant 
the view that the officers selected from the volunteer service 
under the former act should be commissioned as of the date 
of that act, or that their commissions should be dated other- 
wise thanof the date when their appointments were actually 
made; and accordingly I answer your first and third questions 
in the negative. 

The answer to the first question referred to renders the 
consideration of the second by me unnecessary ; but in regard 
to the fourth and last question, assuming, as I do, that the 
interpretation alluded to therein means only the aftirmation 
of your first and third questions, it does not seem that, under 
the circumstances, a reply is needed thereto. 

I may here state that, in examining the above questions, 
I have not felt myself called upon to express my opinion rel- 
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ative to the claims of the officers selected from the Volunteer 
Navy, in consideration of their previous services and rank, to 
priority of appointment over those who were advanced during 
the intermediate period between the date of the act of 1866 
and the time when the oflicers so selected were appointed ; 
nor relative to the right of the persons then advanced to 
the promotion then received by thein. 

These subjects are much discussed in the papers which ac 
companied your letter, but they do not appear to me to 
properly come within the scope of the questions submitted. 

The papers mentioned are herewith returned. 

I am, sir, very respectfully, 
GEO. H. WILLIAMS. 

Hon. GEO. M. ROBESON, 

Secretary of the Navy. 


EXECUTION OF STATE TAX-LAWS. 


With respect to land owned by the United States within the limits of a 
State, over which the State has not parted with its jurisdiction, the 
United States stand in the relation of a proprietor simply; and the State 
officers have the same right to enter upon such land, or into the build- 
ings located there, and seize the personal property of individuals for non- 
payment of taxes thereon, as they have to enter upon the land or into 
the buildings of any other proprietor for the same purpose; such right 
being so exercised as not to interfere with the operations of the General 


Government. 
DEPARTMENT OF JUSTICE, 


March 24, 1873. 

Sir: I have the honor to acknowledge the receipt of your 
communication of the 11th instant, from which it appears 
that as toa part of the lands owned by the Government at 
West Point, in the State of New York, there has been no 
cession of jurisdiction by the State to the United States;.that 
the local authorities have assessed county and school taxes 
onthe personal property of several enlisted men whose quar- 
ters are located in said part of the Government lands; and 
that these men have done no act to gain residence or citizen- 
ship in that State. 

On this state of facts, you submit for my opinion ane fol- 
lowing questions: 

‘1. Have State officers the right of entry to Government 
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buildings on the land owned by the Government, but of which 
the State has not ceded jurisdiction, to satisfy, by seizure of 
personal property, a tax-warrant against any person in the 
military service ? 

“2. Have the State officers authority to seize personal 
property for taxes against persons in the military service at 
any place on the Government land, not within a building or 
inclosure?” 

If the personal property referred to is of a kind subject to 
taxation by the laws of the State, and its situs is within the 
‘territorial jurisdiction of the State, Ido not think the fact 
that the owner is an enlisted man in the service of the United 
States, and has done nothing to gaiu residence or citizenship 
in the State, is in itself sufficient to exempt the property from 
State taxation. 

In regard to land owned by the United States within the 
limits of a State, over which the State has not parted with 
its jurisdiction, the United States stand in the relation of a 
proprietor; and the local officers have, in my opinion, the 
same right to enter upon such land, or into the buildings 
located there, and seize the personal property of individuals 
for non-payment of taxes thereon, as they have to enter upon 
the land or into the buildings of any other proprietor for the 
Same purpose; it being understood that in the former case 
the right must be so exercised as not to interfere with the 
operations of the General Government. 

Subject to these qualifications, I make an affirmative 
answer to your questions. 

I am, sir, very respectfully, your obedient servant, 


GEO. H. WILLIAMS. 
Hon. WM. W. BELKNAP, 


Secretary of War. 


ACTING SECRETARY OF WAR. 

In view of the 18th section of the act of July 15, 1°70, chap. 294: Held 
that General William T. Sherman cannot act as Secretary of War with- 
out vacating his commission as General of the Army. 

DEPARTMENT OF JUSTICE, 
March 24, 1873. 


Sirk: I have the honor to acknowledge the receipt of your 
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letter of to-day, in which you submit, for my official opinion, 
the question as to whether or not William T. Sherman, Gen- 
eral of the Army of the United States, can be authorized to 
perform the duties of Secretary of War during the tempo- 
rary absence of that officer. 

Section 18 of the act making appropriations for the sup- 
port of the Army for the year ending June 30, 1872, and for 
other purposes, approved July 15, 1870, (16 Stat., 319,) is 
as follows: “That it shall not be lawful for any officer of 
the Army of the United States on the active list to hold any 
civil office, either by election or appointment, and any such 
officer accepting or exercising the functions of a civil office 
shall at once cease to be an officer of the Army, and his com- 
mission shall be vacated thereby.” 

General Sherman is on the active list of the Army, and the 
oftice of Secretary of War is a civil office. He cannot, there- 
fore, be appointed to discharge the duties of that office, nor 
can he exercise its functions, without ceasing to be an officer 
of the Army of the United States. 

I am, therefore, of the opinion that General Sherman can- 
not act as Secretary of War without vacating his commis- 
sion as General of the Army. 


Very respectfully, 
GEO. H. WILLIAMS. 
The PRESIDENT. 


CONGRESSIONAL PRINTER. 


The 4th section of the act of June 25, 1864, chap. 155, making it the duty 
of the Superintendent of Public Printing “to cause to be printed, and 
stitched in paper covers, twenty-five hundred copies of the annual re- 
ports of the Executive Departments for the use of said Departments, 
respectively,” is repealed by the provisions of the 3d and 4th sections 
of the act of May &, 1872, chap. 140. 

Hence, a requisition made by the Commissioner of Agriculture, under the 
4th section of said act of June 25, 1864, would not authorize the Con- 
gressional Printer to print twenty-five hundred copies of the annual 
report of the former for the use of the Department of Agriculture. 


DEPARTMENT OF JUSTICE, 
April 2, 1873. 
Sir: I have the honor to acknowledge the receipt of your 
communication of the 29th ultimo, in which A. M. Clapp, 


202 HON. GEORGE H. WILLIAMS 


Congressional Printer. 


Congressional Printer, joins, submitting for my official opin- 
ion the question as to whether or not the Congressional 
Printer has authority, pursuant to a requisition by you, 
under section 4 of the act approved June 23, 1864, (13 Stat., 
185,) to print twenty-five hundred copies of your report for 
the use of the Department of Agriculture. 

Said section provides that it shall be the duty of the Super- 
intendent of Public Printing to print the President’s message, 
the reports of the heads of Departments, &c., and further 
provides that “it shall also be the duty of said superintend- 
ent to cause to be printed, and stitched in paper covers, 
twenty-five hundred copies of the annual reports of the Exec- 
utive Departments for the use of said Departments, respect 
ively.” 

Section 2 of the act approved May 8, 1872, (17 Stats., 
§2,) provides that “after the 30th day of June, 1872, it 
shall be the duty of each head of an Executive Depart- 
ment of the Government and of all other public officers who 
have heretofore had printing and binding done at the Con- 
gressional Printiung-Office for the use of their respective 
Departments or public offices, to include in their annual esti- 
mates for appropriations for the next fiscal year such sum or 
sums aS may to them scem necessary for printing and bind- 
ing to be executed under the direction of the Congressional 
Printer.” Pursuant to this section, $20,000 were appropriated 
at the late session of Congress to provide printing and bind- 
ing for the Agricultural Department for the fiscal year ending 
June 30, 1874. 

‘Section 3 of said act describes the duties of the Congres. 
sional Printer under such appropriation, and declares that 
‘it shall not be lawful for him to cause to be executed any 
printing or binding, the value whereof shall exceed the 
amount appropriated for such purpose.” 

Section 4 of the same act is as follows: “That all acts and 
parts of acts prescribing and limiting the number of congres- 
Sional documents to be printed for the use of any head of 
Department or public office are hereby repealed.” 

These sections of the act of 1872, it seems to me, repeal 
section 4 of the act of 1864; and Iam, therefore, of the opinion 
that the Congressional Printer has no authority, uader a 
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requisition made in pursuance of said section 4, to print 2,500 
copies of your report for the use of the Department of Agri- 
calture. Printing and binding for the use of any Department 
are hereafter to be done by the Congressional Printer under 
appropriations by Congress made expressly for the Depart- 
ment demanding such work. 

Very respectfully, 

GEO. H. WILLIAMS. 
Hon. FRED. WATTS, 
Commissioner of Agriculture. 


WISCONSIN RAILROAD LAND-GRANT. 


The Wisconsin Central Railroad Company is entitled, under the provisions 
of the act of May 5, 1864, chap. 80, and the joint resolution of June 21, 
1866, [No. 53,] to receive patents for the lands coterminous with each 
section of twenty miles of road north of Steven’s Point, duly certified 
to be completed according to the requirements of said act, withont ref- 
erence to the commencement or construction of the road from Portage 
City to Steven’s Point. 

DEPARTMENT OF JUSTICE, 
April 3, 1873. 
Siz: I have examined the 3d and 7th sections of the 
act of Congress approved May 5, 1864, (13 Stat., 66,) * grant- 
ing lands to aid in the construction of certain railroads 
in the State of Wisconsin,” the legislation of the State of 

Wisconsin in reference thereto, and the joint resolution of 

Congress [No. 53,] (14 Stat., 360,) to all of which you refer in 

your communication of the 7th ultimo, in connection with the 

question therein presented for my opinion, whether patents 
should issue tothe Wisconsin Central Railroad Company for 
such lands as are coterminous with the twenty miles of its 
road completed from Steven’s Point toward Lake Superior. 
The 3d section of the act of Congress enacts “ That there 
be, and is hereby, granted to the State of Wisconsin, for the 
purpose of aiding in the construction of a railroad from Por- 
tage City, Berlin, Doty’s Island, or Fond du Lac, as said State 
may determine, in a northwestern direction to Bayfield, and 
thence to Superior, on Lake Superior, every alternate section 
of public land designated by odd numbers, for ten sections in 
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width on each side of said road,” and in case any of these had 
been reserved or otherwise disposed of, or were subject to 
homestead or pre-emption rights, other odd-numbered sec- 
tions in lieu of the same, within twenty miles of the line of 
said road on each side. 

Section 7 enacts “ That whenever the companies to which 
this grant is made, or to which the same may be transferred, 
Shall have completed twenty consecutive miles of any portion 
of said railroads, supplied with all necessary drains, W&c., 
. . * patents shall issue, conveying the right and 
title to said lands to the said company entitled thereto, on 
each side of the road, so far as the same is completed, and 
coterminous with said completed section, not exceeding the 
amount aforesaid, and patents shall issue in like manner as 
each twenty miles of said road is completed,” upon receipt by 
the Secretary of the Interior of a statement verified by the 
oath of the president of the railroad company and certified 
by the governor of the State, of the completion of such twenty 
miles in the manner required by the act, &c. 

In 1866 the State, to avail herself of this grant, char- 
tered two railroad companies, the ** Winnebago and Superior,” 
and the “ Portage and Superior.” (Chap. 314, 362, Priv. and 
Loc. Laws, 1866.) 

Section 2 of the charter of the Winnebago and Superior 
Company authorizes that company to construct a road from 
Doty’s Island, by way of Waupaca and Steven’s Point, to 
Bayfield, and thence to Superior, on Lake Superior, and has 
the following proviso: “ Provided, That the said railroad from 
the said Steven’s Point to Superior shall be surveyed, lo- 
cated, constructed, maintained, and operated by the company 
hereby created, jointly and in common with any railroad 
company that may be authorized by act of the legislature to 
locate, construct, and operate a railroad from Portage City, 
in the county of Columbia, to Superior aforesaid, by way of 
Steven’s Point, having and possessing like powers, privileges, 
rights, and interests as are hereby conferred upon the com- 
pany created by this act, so far as relates to the line of said 
railrcad from Steven’s Point to Superior: And provided fur - 
ther, That said Winnebago and Superior Railroad Company 
may at any time consolidate with any railroad company that 
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may, by act of the legislature, be authorized to consolidate 
with the company hereby created, upon terms to be mutu- 
ally agreed upon, in which case the said railroad from the 
said Steven’s Point to Superior shall, from the time of such 
consolidation, be located, constructed, maintained, and ope- 
rated by the corporation arising therefrom.” 

Section 7 of the charter provides “ that the company shall 
commence the construction of its railroad at the aforesaid 
Doty’s Island or Steven’s Point, and for the purpose of esti- 
mating the amount of land to which such company may be 
entitled on account of building such road, the said Steven’s 
Point shall be deemed the point of commencement, and the 
company shall be entitled to land in the manner specified by 
the act of Congress and by this act, as the road progresses from 
Steven’s Point, but in no other manner.” 

And section 8 enacts that the company shall be entitled to 
one undivided half of the lands granted along the line of the 
road from Steven’s Point to Superior, with the proviso “ that 
whenever the company hereby created shall become consoli- 
dated with any other railroad company * : * such 
consolidated company shall become entitled to and invested 
with the title to all the land granted by said act of Congress 
pertaining to said portion of said railroad between the said 
Steven’s Point and Superior.” 

The charter of the Portage Company provided that said 
company shall locate, construct, operate, and maintain the 
railroad from Steven’s Point to Superior jointly and in 
common with any railroad company that may be authorized 
to construct a road from Doty’s Island to Superior, and also 
provides for consolidation “with any railroad company that 
may be authorized by act of the legislature to consolidate 
with the said Portage and Superior Railroad Company, upon 
terms to be mutually agreed upon, in which case the said 
railroad from Steven's Point to Superior shall, from the time 
of such consolidation, be located, constructed, maintained, 
and operated by the corporation arising therefrom.” 

Section 8 is as follows: “The company hereby created 
shall commence the construction of its railroad at the afore- 
said city of Portage, and for the purpose of estimating the 
amount of lands to which said company may be entitled on 
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account of building such road, the said city of Portage shall 
be deemed the point of commencement, and the company 
shall be entitled to land in the manner specified by the act 
of Congress and as herein provided, as the road progresses 
from the said city of Portage, but in no other manner: 
Provided, howerer, That the company or companies herein 
authorized may construct, or authorize to be constructed, 
so much of the road as may be on the designated route from 
Bayfield to Superior, on Lake Superior, or one bundred miles 
thereof, on the line of the designated route in a southerly 
direction from Bayfield, and shall be entitled to receive all 
the lands applicable to that purpose as soon as the road may 
be constructed.” 

Section 9 in this charter and section 10 in the Winnebago 
and Superior charter are the same: “The governor of this 
State, on the request of the company hereby created, shall, 
without delay, from time to time, upon the completion of any 
and every twenty continuous miles of the railroad or rail- 
roads in this act authorized to be constructed, certify the 
fact of such completion to the Secretary of the Interior in 
accordance with the provisions of the aforesaid act of Con- 
gress.” 

For reasons apparent on the face of this legislation, it be- 
came necessary to submit it for the sanction of Congress, 
which was done, and in June, 1866, the joint resolution above 
mentioned was passed, approving and confirming what had 
been done by the legislature of the State; and for the pur- 
pose of this communication only the provisions of the two 
charters provided to carry the grant into effect need to be 
considered. The two charters were approved within a day 
or two of each other, and are so closely connected in the 
several provisions of each relative to the disposition to be 
made of the grant, that those provisions must be construed 
together, and if by a reasonable construction effect can be 
given to all of them, that is the construction that should be 
adopted. 

It will be observed (1) that the charter of the Winnebago 
and Superior Company gives that company the right to com- 
mence construction at whichever of the two points it might 
choose, Doty’s Island or Steven’s Point, but provides that 
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lands shall be counted to it only as construction should pro- 
gress beyond Steven’s Point; (2) that the company should 
construct the road north of Steven’s Point jointly and in com- 
mon with any other company that might be chartered, hav- 
ing and possessing like powers, privileges, rights, and inter- 
ests as are hereby conferred upon the company created by 
this act, so far as relates to the line of said railroad from Ste- 
ven’s Point to Superior, aud the charter of the Portage and 
Superior Company contains a like provision. As to that line 
of road, then, neither company had any rights, powers, priv- 
ileges, or interests more than the other; they stood equal; 
while as to their respective roads, south of Steven’s Point, 
each was entirely independent of the other. 

It is evident, therefore, that the line of road from Steven’s 
Point to Lake Superior was intended by the legislature, as 
to location, construction, &c., to be a separate work entirely 
from the line of road to meet at Steven’s Point from the south, 
and to be taken charge of by the consolidated company pro- 
vided for in both charters. 

This consolidation was effected between the two companies 
by articles executed May 1,1869. It is now claimed by those 
specially interested in the line from Portage City to Steven’s 
Point, as appears by the papers in the case, that section 8 
of the charter of the Portage and Superior Company, because 
it provides that the company should commence construction 
of “itsroad” at Portage City, and that lands should be counted 
to it only as its road should progress from Portage City, cre- 
ates a condition-precedent, upon the fulfillment of which only 
lJands may be patented on account of construction north of 
Steven’s Point. and that the consolidated company is not en- 
titled to patents on that account, and will not be, except by 
commencement of the road to be built from Portage City to 
Steven’s Point, and according to the progress of the construc. 
tion of that road. This proposition does not seem to be well 
grounded. The Winnebago and Superior Company being 
authorized to commence construction at Steven’s Point with- 
out limitation as to time, but jointly and in common with the 
other company, and the construction of the line beyond that 
place being, as above suggested, clearly made by the legisla- 
ture a work to be performed by the co-operation of the two 
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companies, irrespective of either of the lines of road from 
Doty’s Island and Portage City, it is fairly to be inferred that 
it was intended to be commenced as early, and its construc- 
tion prosecuted as vigorously, as practicable. It is also to be 
inferred that whenever the Winnebago Company should be 
ready to commence at Steven’s Point, it was not only the 
right but the duty of the other company at once to co-oper- 
ate, and that it was not the intention of the legislature to 
postpone the construction of the line beyond Steven’s Point 
to the commencement or construction of either line south of 
it, but that if the legislature had so intended it would have 
provided in the charter of the Winnebago Company that, 
while it might commence at either Doty’s Island or Steven’s 
Point, it should nevertheless, before breaking ground at the 
latter place, await the completion by the other company of 
its independent branch from Portage City. 

The consolidation contemplated by the legislature having 
taken place, the new company created thereby succeeds to all 
the powers, privileges, rights, and interests of the two original 
companies, and is entitled to and invested with the title to all 
the lands granted by said act of Congress pertaining to said 
portion of railroad between said Steven’s Point and Superior. 
It has the same right that the Winnebago Company had, and, 
as I think clearly appears, that the Portage Company had, to 
commence at Steven’s Point and to proceed with the construc- 
tion of the road on to Lake Superior, without reference to the 
commencement or construction of the road from Portage City 
to Steven’s Point, and it is entitled to receive patents for 
the lands coterminous with each section of twenty miles duly 
certified to be completed according to the requirements of 
the act of Congress; and I am of opinion that the provision 
in the Sth section of the charter of the Portage and Superior 
Company, that its road should be commenced at Portage 
City, and that lands should be counted to the company only 
according to the progress of construction from that place, re- 
lates only to the line and the lands along the same thence to 
Steven’s Point, which alone, in the language of the section, 
was ‘its road,” and not to the line beyond Steven’s Point, in 
which it had only an equal joint and common interest with 
the other company. 
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Of course the consolidated company is under obligations to 
construct the road from Portage City to Steven’s Point, and to 
do this as speedily as the law and the obligations of good 
faith require. Whether the legislature has provided security 
for the due performance of that duty is not a matter before 
me for consideration. 

The papers which accompanied your communication, as 
therein requested, are herewith returned. 

Very respectfully, your obedient servant, 


GEO. H. WILLIAMS. 
Hon. C. DELANO. 


PRINTING WOODEN MAIL-TAGS. 


A patent for printing wooden mail-tags by a particular machine and proc- 
esa is not infringed where the tags are printed or produced by a different 
machine and process. 

DEPARTMENT OF JUSTICE, 


April 4, 1873. 

Str: I have examined the papers submitted to me under 
cover of your letter of the 1st ultimo, touching the subject of 
printing wooden mail-tags for the use of the Post-Office De- 
partment. 

The question which you present is, whether Fayman’s pat- 
ent for “an alleged new and useful improvement in machines 
for printing mail-tags” would be infringed by the manufact- 
ure of the tags required for the use of the Department by 
any other person than the assignee of the patentee, provided 
such other person should print the same by someother machine 
or process? I do not see how any doubt could have arisen 
upon this question. The subject of the patent being a par- 
ticular machine for printing tags, it is very clearly no in- 
fringement of such patent if the tags are priuted or produced 
by a different machine or process. Your question is accord- 
ingly answered in the negative. 

I return herewith the papers received with your communi- 
cation. 

I am, sir, very respectfully, your obedient servant, 


GEO. H. WILLIAMS. 
Hon. Jno. A. J. CRESWELL, 


Postmaster-General. 
14 o 
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ENLISTMENT OF MINORS IN THE ARMY. 


Prior to the act of May 15, 1872, chap. 162, the law as to the enlistment of 
minors in the Army stood thus: 1. Minors above the age of eighteen 
might lawfully be enlisted without the consent of parents or guardians ; 
2. They might lawfully be mustered into service between the ages of 
sixteen and eighteen with the consent of parents or guardians; 3. They 
could not be mustered iuto service under the age of sixtecu; 4. The 
oath of enlistment was conclusive as to the age of the recruit. 

That act only so far modified the previous law as to prohibit the enlist- 
ment of persons under the age of twenty-one, who have parents or 
guardians entitled to their custody and control, without the written 
consent of such parents or guardians, leaving in full force the provision 
making the oath of enlistment conclusive as to the age of the reoruit. 

However, in executing the provisions of the 20th section of the act of Feb- 
ruary 24, 1864, chap. 13, and the 5th section of the act of July 4, 1864, 
chap. 237, the Secretary of War, upon whom that duty devolves, is not 

~ © concluded by the oath of enlistment on the question of age. 

Semble that where a recruit, in taking the oath of enlistment, “kuowingly 
and willingly ” swears falsely, he is indictable for perjury under the 13th 
section of the act of March 3, 1825, chap. 65. 


DEPARTMENT OF JUSTICE, 
April 5, 1873. 
Sir: I have the honor to acknowledge the receipt of your 
letter of the 18th ultimo, in which you request an opinion 
upon the following questions propounded by the Adjutant- 
General : 


‘Ist. Do the terms of the act of May 15, 1872, make it ob- 
ligatory to discharge a man who has been enlisted without 
fraud or carelessness on the part of the Government agent, 
his own oath as to his age being taken as confirming his per- 
sonal appearance, but who is afterward proved by the evi- 
dence required from parents and disinterested witnesses to 
have been a minor ? 

“2d. Does the act of May 15, 1872, repeal or impair the 
force of the clause in the act of February 13, 1862, making 
the recruit’s oath conclusive as to his age? 

“3d. Can a man who has thus sworn to his being over 
twenty-one years of age be tried by civil court for legal per- 
jury, when his discharge is claimed upon affidavits of bis 
parents, guardians, or master? 
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‘4th. Can a man, under the circumstances stated in the 
third question, be tried by civil court for obtaining goods (7. e., 
clothing, subsistence, transportation, &c.) under false pre- 
tences?” 

In passing upon these questions, I shall vary their order 
somewhat, and first consider the second question propounded. 

By virtue of the provisions of the Ist and 3d sections of 
the act of December 10, 1814, (3 Stat., 46, 47,) officers em- 
ployed in the recruiting-service were authorized to enlist 
minors over the age of eighteen, with or without the consent 
of their parents or guardians. 

The 5th section of the act of September 28, 1850, however, 
(see 9 Stat., 507,) made it the duty of the Secretary of War 
“to order the discharge of any soldier of the Army of the 
United States who, at the time of his enlistment, was under 
the age of twenty-one years, upon evidence being produced 
to him that such enlistment was without the consent of his 
parent or guardian.” 

Bat this provision of the act of 1850 was repealed by the 
2d section of the act of February 13, 1862, (12 Stat., 339,) in 
which it is also declared that “ hereafter no person under the 
age of eighteen shall be mustered into the United States serv- 
ice, and the oath of enlistment taken by the recruit shall be 
conclusive as to his age.” 

Subsequently, by section 18 of the act of March 3, 1865, 
(13 Stat., 490,) it was provided that any officer should be dis- 
honorably dismissed the service, upon conviction by court- 
martial, who should knowingly muster into the military or 
naval service any minor between the ayes of sixteen and 
eighteen years without the consent of his parents or guardian, 
or any minor under sixteen years of age; and it has been 
supposed that this statute, by implication, modified the act 
of 1862, above cited, so far as to authorize the enlistment of 
minors between the ages of sixteen and eighteen with the 
consent of their parents or guardians. 

The result of the foregoing legislation would seem to be, 
Ist, that minors above the age of eighteen might lawfully be 
enlisted without the cousent of their parents or guardians ; 
2d, that they might lawfully be mustered into service be- 
tween the ages of sixteen and eighteen «ith the consent of 
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their parents or guardians; 3d, that they could not be mus. 
tered into service under the age of sixteen; and, 4th, that the 
oath of enlistmept was to be conclusive as to the age of the 
recruit. 

Thus stood the law respecting the enlistment of minors at 
the passage of the act of May 15, 1872, (17 Stat., 117, 118.) 
The Ist section of this act provides, ‘“‘That no person under 
the age of twenty-one years shall be enlisted or mustered into 
the military service of the United States without the written 
consent of his parents or guardians: Provided, That such 
minor shall have such parents or guardians entitled to his 
custody and control.” This statute does not appear to alter 
or modify the pre-existing law except in regard to one partic- 
ular, viz, the enlistment of minors. Previous to its enactment, 
persons under the age of twenty-one and above the age of 
eighteen, as has been shown, were authorized to be enlisted 
without the consent of their parents or guardians; since its 
enactment, persons of that description, including also minors 
between the ages of sixteen and eighteen, who have parents 
or guardians entitled to their custody, are not authorized to 
be enlisted except with the written consent of such parents or 
guardians. 

It leaves in full force the provision of the act of 1862, 
making the oath of enlistment conclusive as to the age of the 
recruit, unless there is such a repuguancy between this pro- 
vision and the provision of the act of 1872, above quoted, 
that the two provisions cannot stand together, and that an 
implied repeal of the former might well be presumed. But 
I am unable to perceive anything in the provisions which 
makes them inconsistent with or repugnant to each other. 
The act of 1872 prohibits the enlistment of persons under the 
age of twenty-one who have parents or guardians entitled to 
their custody and control, without the written consent of such 
parents or guardians; while the act of 1862 delares that the 
oath of enlistment taken by the recruit shall be conclusive as 
to his age. There is no more repugnaucy between these pro. 
Visions than there was between the provisions of the latter 
act as it originally stood, by which the muster into service 
of persons under the age of eighteen was prohibited and the 
vath of enlistnent made conclusive as to age. 
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Accordingly, in response to your second question, I answer 
in the negative. 

Recurring now to your first question: if by the oath of en- 
listment it appears that the person enlisted is under twenty- 
one, and it is shown by satisfactory proof that he has parents 
or a guardian entitled to his custody and control, and that he 
was enlisted without the written consent of such parents or 
guardian, it would, I think, in view of the provisions of the 
act of 1872, prohibiting the enlistment of a minor under 
those circumstances, be the duty of the Government to dis- 
charge him from service. On the other hand, if it appears 
by the oath of enlistment that the party was above the age of 
twenty-one when he enlisted, that alone would be decisive so 
far as the obligation to discharge is concerned, unless the 
case should fall within the provisions of the 20th section of 
the act of February, 24, 1864, and the 5th section of the act 
of July 4, 1864, (13 Stat., 10, 380,) when a different rule would 
apply; as in executing these provisions the Secretary of War, 
upon whom that duty devolves, is not concluded by the oath 
of enlistment as to the question of age. 

In regard to the subject of your third question, I may 
observe that perjury is indictable as an offense against the 
United States only in cases where it is made an offense by 
the laws of Congress. Iam not aware of any statute which 
specially provides that the making of a false oath of enlist- 
ment shall be deemed to be or be punished as perjury; and 
unless such a case would fall within the general provision of 
the act of March 3, 1825, section 13, (14 Stat., 118,) it would 
seem to be unprovided for. 

That section enacts that “if any person in any case, mat- 
ter, hearing, or other proceeding, where an oath or affirma- 
tion shall be required to be taken or administered under or 
by any law or laws of the United States, shall, upon the 
taking of such oath or affirmation, knowingly and willingly, 
swear or affirm falsely, every person so offending shall be 
deemed guilty of perjury,” &c. 

Perhaps this provision would be held to cover the case 
referred to, where the oath was administered by competent 
authority, and the party charged “knowingly and willingly ” 
swore falsely. 
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Respecting your fourth and last question, I know of no 
statute of the United States under which a party could be 
indicted upon the facts and circumstances therein stated ; 
nor do I think that an indictment tor obtaining goods under 
false pretenses could be sustained under any State law 
within my knowledge upon the same facts and circumstances. 

_ Very respectfully, 
GEO. H. WILLIAMS. 

Hon. Wm. W. BELKNAP, 

Secretary of War. 


CLAIM OF F. W. ANSCHUTZ. 


Mode of ascertaining damages to property under the act of July 20, 186, 
chap. 184, which provides for the right of way over lands needed for the 
coustruction of the canal around the Des Moines Rapids of the Missis- 
sippi River, stated. 

Upon the assump on that the pipes through which claimant derived his 
supply of water were laid and in use on his land before the acquisition 
of the right of way over the same: Held that the direct and probable 
loss or injury whicb he would necessarily sustain by the construction 
of the canal, in being compelled to remove and relocate them, cousti- 
tuted a proper element of charge, along with tbe value of the land, in 
estimating the compensation for such right of way. 


DEPARTMENT OF JUSTICE, 
April 7, 1873. 

Siz: I have examined the papers which accompanied your 
letter of the 10th ultimo, touching the claim of F. W. An- 
schutz, for alleged damages to the water-supply of his brew- 
ery, occasioned by the construction of the canal around the 
Des Moines Rapids of the Mississippi River. 

The act of July 20, 1868, (15 Stat., 124,) in providing for 
the right of way over any lands needed for that improvement, 
contemplates that the value thereof shall be ascertained in 
the mode provided by the laws of the State, with a proviso, 
however, that where the owuer of the property fixes a price 
for the same which, in the opinion of the officer in charge of 
the improvement, is reasonable, the latter may take the same 
at such price. 

Assuming that the pipes through which the claimant’s 
brewery was supplied with water were laid and in use pre- 
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vious to the acquisition of the right of way over bis land, I think 
the direct and probable loss or injury which he would neces- 
sarily sustain by the construction of the canal, in being com- 
pelled to remove and relocate them, would have constituted 
a proper element of charge, along with the value of the land, 
in estimating the compensation for such right of way. 

The papers do not disclose whether this compensation was 
ascertained in the mode provided by the State laws, or wheth- 
er it was fixed by the owner. If by the former mode, it is 
to be presumed, in the absence of anything appearing in the 
proceedings to the contrary, that the loss or injury referred 
to was taken into account and ineluded in the amount of 
compensation awarded. If by the latter mode, it must be 
within the knowledge of the officer in charge of the work at 
the time, whether the damages were estimated or not. 

Should it be found, after investigation and with a reason- 
able degree of certainty, that the claimant has not in fact been 
allowed for damage sustained under the circumstances here- 
inbefore stated, I perceive no objection to its payment ‘at 
this time. 

The papers mentioned are herewith returned. 

I have the honor to be, very respectfully, 
GEO. H. WILLIAMS. 


Hon. Wm. W. BELKNAP, 
Secretary of War. 


INTERNAL-REVENUE COLLECTION-DISTRICTS. 


The provision in the 2d section of the act of July 1, 1862, chap. 119, re- 
adopted by the 7th section of the act of June 30, 1864, chap. 173, limit- 
ing the number of internal-revenue collection-districts in any State, is 
unrepealed by the provision in the act of July 12, 1270, chap. 251, au- 
thorizing the President, at his discretion, to “divide the States and Ter- 
ritories respectively into convenient collectiou-districts, or alter the 
same,” &c. The restriction as to the number of such districts imposed 
by the former provision is still in force. 


DEPARTMENT OF JUSTICE, 
April 9, 1873. 


Siz: I am in receipt of your letter of the 28th ultimo, 
inclosing copy of a communication to you from the Commis- 
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sioner of Internal Revenue, dated the 26th ultimo, and re- 
questing, at his suggestion, my opinion upon the following 
question : 

‘Ts the restriction as to the number of collection-districts 
in any State, which was imposed by the 2d section of the act 
of July 1, 1862, (12 Stat., 432,) still in force?” 

The 2d section of the act of 1862, to which reference is 
made, provided, ‘That for the purpose of collecting, assess- 
ing, and levying the duties or taxes hereinafter prescribed by 
this act, the President of the United States be, and heis hereby, 
authorized to divide, respectively, the States and Territories 
of the United States, and the District of Columbia, into con- 
venient collection-districts, and to nominate and, by and 
with the advice and consent of the Senate, to appoint an 
assessor and collector for each such district, who shall be 
residents within the same: Provided, That any of said States 
and Territories, and the District of Columbia, may, if the 
President shall deem it proper, be erected into and included 
in.one district, provided that the number of districts in any 
State shall not exceed the number of Representatives to 
which such State shall be entitled in the present Congress, 
except in such States as are entitled to an increased repre- 
sentation in the Thirty-eighth Congress, in which States the 
number of districts shall not exceed the number of Represent- 
atives to which any such State may be so entitled: And pro- 
vided further, That in the State of California the President 
may establish a number of districts not exceeding the num- 
ber of Senators and Representatives to which such State is 
entitled in the present Congress.” 

This section was continued in force by the 7th section of 
the act of June 30, 1864, (13 Stat., 224,) which contains an 
additional provision authorizing the President “to alter the 
respective collection-districts provided for in said section, as 
the public interests may require.” 

By a proviso in the act of July 12, 1870, making appropria- 
tions fur the legislative, executive, and judicial expenses of 
the Government, (16 Stat., 239,) it was enacted “that the 
President may, at his discretion, divide the States and Terri- 
tories, respectively, into convenient collection-districts, or 
alter the same, or unite two or more districts, or two or more 
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States or Territories, into one district, and may exercise said 
power from time to time, as in his opinion the public interests 
may require.” 

Subsequently, by the 43d section of the act of June 6, 
1872, (17 Stat., 257,) the President was directed, prior to 
January 1, 1873, to “ reduce the internal-revenue districts in 
the United States to not exceeding eighty in number,” and 
for that purpose he was authorized “to unite two or more 
districts, or States or Territories, into one district,” &c. 

But, before any reduction in the number of districts was 
made under this section, it was expressly repealed by the 7th 
section of the act of December 24, 1872, “for the reduction 
of officers and expenses of the internal revenue.” 

Section 43 of the act of 1872 did not in terms, nor as I 
conceive by necessary implication, repeal any of the provis- 
ions above mentioned which were previously in force. It 
devolved upon the President a particular duty, which he was 
required to discharge withip a stated time; but it lett those 
provisions in fall and unrestricted operation during that time, 
or at least until the duty imposed thereby should be per- 
formed ; and as the section itself was repealed before this took 
place, the provisions adverted to must be regarded as now hav- 
ing precisely the same scope and effect which they had prior to 
the enactinent of that section. 

The solution of the question under consideration, then, 
depends upon whether the following provision in the 2d 
section of the act of 1862, which was continued in force by 
the 7th section of the act of 1864, viz, “That the number of 
districts in any State shall not exceed the number of Repre- 
sentatives to which such State shall be entitled in the present 
Congress, except in such States as are entitled to an increased 
representation in the Thirty-eighth Congress, in which States 
the number of districts shall not exceed the number of Rep- 
resentatives to which any such State may be so entitled,” is 
repealed by the provision in the act of 1870, hereinbefore 
mentioned. 

<8 the latter provision does not expressly repeal the former, 
the inquiry arises whether there is such an inconsistency or 
repuguancy between the two provisions as to amount to an 
implied repeal of the earlier enactment by the later one. 
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By reterence to the 2d section of the act of 1862, and the 
7th section of the act of 1864, it will be observed that prior 
to the act of 1870 the President had authority under those 
sections to divide the States and Territories into convenient 
collection-districts, or include any State or Territory in one 
district, or alter the respective collection-districts as the pub- 
lic interests might require; and the exercise of this authority 
was discretionary with him, subject to the limitation imposed 
as to the number of such districts authorized to be estab- 
lished in any State. 

The act of 1870 provides that the President shall have sub- 
stantially the sane authority, as to dividing the States and 
Territories into convenient collection-districts or altering the 
same, which he previously possessed, and in addition thereto 
it gives him power “to unite two or more districts or two or 
more States or Territories into one district.” So far from the 
grant of the additional power being repugnant or inconsist- 
ent with the limitation previously imposed, respecting the 
number of districts in any State, it obviously leads in the 
same direction as that limitation, and is entirely consonant 
therewith. And in regard to the other powers granted by 
the act of 1870, those powers, as already stated, existed before 
that act, coupled with the limitation referred to, with which 
they do not seem to be in any respect incompatible; and I 
think they should be regarded, in the absence of anything in 
that act clearly indicative of a contrary intention on the part 
of the legislature, as still subject to the same limitation. 

This view of the statute of 1870 is fortified by the idea 
which clearly pervades all the legislation upon the subject 
since 1862, to wit, that, as the taxes were being reduced by 
Congress, the reduction of the force for their collection became 
desirable; and there is no ground to suppose that Congress 
intended to provide for an increase of officers for that pur- 
pose, when the reasons were obvious and imperative for a 
contrary course. 

Having arrived at the conclusion that the provision in the 
2d section of the act of 1862, re-adopted by the 7th section 
of the act of 1864, limiting the number of collection-districts 
in any State, is unrepealed by the provision in the act of 
1870, above cited, I have to say, in answer to your question, 
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that, in my opinion, the restriction as to the number of such 
districts imposed by the former provision is still in force. 
I have the honor to be, very respectfully, 


GkO. H. WILLIAMS. 
Hou. WM. A. RICHARDSON, 


Secretary of the Treasury. 


UNITED STATES MINT. 


Coins cannot be struck at the United States Mint for foreign governnients, 
of such standards and devices as those governments may adopt; there 
being no authority given by statute to employ the mint for that pur- 

OSE. 

DEPARTMENT OF JUSTICE, 

April 10, 1875. 

Sig: I have considered the question submitted in your 
letter of the 25th ultimo, as to whether coins may be struck 
at the United States Mint for other governments and na- 
tionalities, of such standards and devices as those governments 
and nationalities may adopt. 

It is very obvious that, unless authority to thus employ 
the mint has been conferred by statute, it cannot be used 
for the purpose mentioned; and, after careful examination 
ot the laws relating to the mint, I have failed to discover any 
provision from which such a power may be derived. 

The provision in section 52 of the recent act of February 
12, 1873, authorizing “national and other medals to be 
struck by the coiner of the mint at Philadelphia, under such 
regulations as the superintendent, with the approval of the 
director of the mint, may prescribe,” was clearly not meant 
to include the making of anything intended for circulation 
as money, and is therefore inapplicable. 

On the other hand, by section 17 of the same act, it is de- 
clared that “no coins, either of gold, silver, or minor coinage, 
shall hereatter be issued from the mint, other than those of 
the denominations, standards, and weights herein set forth.” 
The denominations, standards, and weights there referred to 
are such as are fixed for the gold, silver, and minor coins of 
the United States by the 13th, 14th, 15th, aud 16th sections 
of the act. So that the 17th section would seem to operate 
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as a direct prohibition of the use of the mint for the purpose 
stated in the question propounded by you. 

I am, accordingly, of opinion that coins cannot be struck . 
at the mint of the United States for other governments, of 
such standards and devices as those governments may adopt. 

I have the honor to be, very respectfully, 
GEO. H. WILLIAMS. 


Hon. WM. A. RICHARDSON, 
Secretary of the Treasury. 


PENSIONS. 


The widow of a deceased naval officer was allowed a pension from June 
23, 1843, the date of his death, up to April 8, 1847, the date of her sec- 
ond marriage, after which it was discontinued. In 1854 she obtained a 

_ divorce from her second husband for intemperance and cruelty. She 
now alleges that the latter, at the time of ber marriage with him, had 
a wife living, and that she was cognizant of this when she instituted 
ber suit for divorce, but remained silent as to the fact. And she claims 
a restoration of the pension formerly allowed her as the widow of said 
officer, on the ground that her second marriage was illegal and her right 
to the pension was not determined thereby. Held, however, that by 
promoting said suit, and procuring a decree which in effect affirmed the 
validity of her marriage while declaring its dissolution, the claimant 
has rendered the objection of illegality of the marriage unavailable in 
support of her claim, so long as that decree stands uuvacated or judi- 
cially unimpeached. 

In that suit both the fact and the validity of the second marriage were 
directly in issue as the very foundation of the proceeding; and a sen- 
tence of divorce, so far as it affects the status of the parties, is regarded 
as a judgment in rem, and, if free from frand, furnishes in general con- 
clusive proof of the facts which were in issue and were adjudicated by 
it, as well against strangers as avaiust the parties. 

The claimant ought not to be permitted to prevail against proof of this 
high character, by showing, after the lapse of twenty years from the 
rendition of the decree of divorce, that she obtained it upon a misrep- 
resentation of the facts to the court. 


DEPARTMENT OF JUSTICE, 
April 19, 1873. 
Sir: The case presented by your communication of the 
28th ultimo, in connection with a pension-claim pending in 
your Departent, is substantially as follows: 
In 1848 the claimant was allowed a pension, as the widow 
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of a naval officer, from June 23, 1843, the date of his death, 
to April 8, 1847, the date of ber second marriage, after which 
it was continued to her minor children by her first husband 
until the youngest reached the age of sixteen years, in June, 
1852. In 1854 she obtained a divorce from her second husband 
on the ground of intemperance and cruelty. She now alleges 
that her second husband, at the time of her marriage with 
him, had a wite living, from whom he had been divorced a 
mensa et thoro in Louisiana; that she was cognizant of this 
when she instituted her suit for divorce, but that she was 
silent as to the fact, apprehending that if a nullity of the 
marriage was decreed on the ground of incapacity on the 
part of the husband to enter into the contract, it would have 
the effect of rendering the fruit of the marriage illegitimate ; 

, and she claims a restoration of the pension formerly allowed 
to her as the widow of the said officer, dating from June, 
1852. 

Upon this you inquire whether the second marriage of the 
claimant was void ab initio, or simply voidable, and also 
whether, by successfully prosecuting a suit for divorce on 
the ground stated, she has waived any right she might other- 
wise have been entitled to in the premises. 

Where a marriage is entered into during the existence of a 
previous marriage of one of the parties, the contract is not 
merely voidable, but void ab initio; and hence, assuming 
the fact to be as represented by the claimant, that her second 
husband, when she married him, had a wife living, the mar- 
riage between them, in contemplation of law, was void from 
the beginning. 

But whether such an assumption i3 warranted by the cir- 
cumstances of this case is not free from doubt, if the exist- 
ence of the previous marriage of the husband, at the time of 
his marriage with the claimant, rests upon nothing more than 
an inference drawn from the fact that he had been divorced 
a mensa et thoro from his former wife, and that she was then 
still living. I should not regard this as satisfactory ; for, con- 
ceding the truth of those facts, they are not inconsistent with 
the fact that a subsequent divorce a vinculo matrimonit may 
have been obtained between the parties to the former pro- 
ceeding prior to the marriage with the claimant. In Louisi- 
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ana, at the period referred to, a divorce a vinculo could not 
be granted in certain cases unless a decree of divorce a mensa 
et thoro bad been previously rendered, and unless two years 
had expired from the date of such decree. Accordingly, if 
the decree a mensa et thoro in this case was rendered more 
than two years before the marriage with claimant, it is not 
improbable that that decree was followed by a divorce a viz- 
culo previous to such marriage; and witbout other evidence 
than the decree a mensa et thoro, the existence of the former 
marriage of claimant’s second husband when she married him 
could not well be considered as establisbed. 

Besides, in the suit fordivorce promoted by the claimant 
herself, both the fact and the validity of her second marriage 
were directly in issue as the very foundation of the proceed- 
ings, and the effect of the sentence or decree granting the, 
divorce was to affirm the marriage as well as declare its dis- 
solution. (2 Bishop, Mar. and Div., 4th ed., sec. 362, 765.) 

Irrespective of the point which here suggests itself, as to 
whether the judgment in that suit, rendered as it undoubt- 
edly was upon the claimant’s own allegation of a valid mar- 
riage and the evidence appearing in the case in support there 
of, should be deemed conclusive upon her in any matter or 
claim now prosecuted by her wherein the question of the 
validity of her second marriage is involved, it is certainly 
entitled to great weight simply as evidence of the facts put 
in issue and decided thereby, and so long as it stands judici- 
ally untmpeached it affords just as strong a presumption in 
favor of the validity of the marriage which it dissolved as is 
afforded by the above-mentioned decree a mensa et thoro in 
favor of the validity of the marriage on which that decree 
passed, 

But it seems to me that the affirmative of that point is 
sustainable upon settled principles of law, and that the judg- 
ment referred to should be held conclusive upon the claimant 
as to the validity of her second marriage. A sentence of 
divorce, so far as it affects the status of the parties, is regarded 
asa judgment in rem, and, if free from fraud, furnishes, in gen- 
eral, conclusive proof of the facts which were in issue and 
were adjudicated by it, as well against strangers as against 
the parties. The claimant ought not to be permitted to pre- 
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vail against proof of this high character furnished by the 
decree in the suit promoted by her, which in effect affirmed 
the validity of the marriage, by showing, after « lapse of 
nearly twenty years, that in obtaining the decree she has 
misrepresented the facts to the court. 

lu regard to the other branch of your inquiry, whether the 
claimant has waived any right by prosecuting and obtaining 
a divorce on the grounds stated, I donot perceive how any ques- 
tion of waiver can properly arise in this case. By promoting 
a suit for the dissolution of the marriage instead of a suit for 
its nullity, and procuring a decree which in effect affirmed 
the validity thereof, the claimant cannot strictly be said to 
have waived any objection to the legality of the marriage ; 
but she has, I think, rendered that objection unavailable in 
support of ber claim, so long at least as the decree stands 
unvacated or judicially unimpeached. 

I have the honor to be, very respectfully, 
GEO. H. WILLIAMS. 


Hon. C. DELANO, 
Secretary of the Interior. 


ADDITIONAL BOUNTY. 


Where a soldier was enlisted in the Army as a volunteer in December, 
1861, for three years, but afterward, and before the expiration of his 
term of enlistment, was voluntarily transferred to the naval service, in 
which he served out the remainder of his term: Held that he is not en- 
titled to the additional bounty provided by the act of July 28, 1866, 
chap. 296. 


DEPARTMENT OF JUSTICE, 
April 23, 1873. 

Sir: It appears from the inclosures in your letter of April 
9, 1373, regarding the application for bounty of Andrew I, 
Knowland, of Massachusetts, that on the 21st day of Decem- 
ber, 1861, Knowland enlisted in the Fourteenth Regiment of 
Massachusetts Infantry; on the 4th day of May, 1864, he was 
transferred to the Navy, serving out the remainder of his en- 
listment in that service. He now asks for the additional 
bounty under the act of the 28th of July, 1866. 
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Section 7 of an act to amend au act entitled “An act for 
enrolling and calling out the national forces,” approved 
February 24, 1864, (13 Stat., 7,) provides: “‘ Any person now in 
the military service of the United States who shall furnish 
satisfactory proof that he is a mariner by vocation, or an able 
seaman, or ordinary seaman, may enlist in the Navy, under 
such rules and regulations as may be prescribed by the Presi- 
dent of the United States.” On the 24th February, 1864, 
a resolution relative to the transfer of persons in the military 
service to the naval service was adopted, (13 Stat., 40%,) 
giving the President power to direct the transfer of persons 
from the land service to the naval service of the United 
States whenever, in .his opinion, the public service required 
it. On the 4th of March, 1864, General Order No. 91 was 
issued by the Secretary of War, declaring the regulations 
prescribed by the President to carry section 7 of the act of 
February 24, 1864, into effect, aud which provides for a trans- 
fer upon the application of the soldier. Knowland must have 
received his transfer and enlisted in the Navy under this 
order and the provisions of this act. Upon his being received 
into the Navy, his name was dropped trom the roll of the 
Army as transferred to the Navy by enlistment. The facts 
in this case, taken in connection with said order, show that 
Knowland voluntarily severed his connection with the Army 
of the United States before his term of enlistment expired, 
and consequently was dropped from the rolls of the Army 
and enlisted in the Navy. 

Section 12 of the law of July 28, 1866, (14 Stat., 322,) pro- 
vides, “That each and every soldier who eulisted in the Army 
of the United States after the 19th day of April, 1861, for a 
period of not less than three years, and, having served the 
time of his enlistment, has been honorably discharged, and 
who has received, or who is entitled to receive, from the United 
States, under existing laws, a bounty of one hundred dollars 
andnomore, * * *- shall be paid the additional bouuty 
of one hundred dollars.” 

Two couditions are prominent in considering this section : 
first, that the soldier must have enlisted after the 19th day 
ot April, 1861; second, that be must serve the full term of 


his enlistment. 


TO THE ACTING SECREIARY OF WAR. 225 


Government Asylum for the Insane. 


—_——$—— 


The soldier enlists in the Army of the United States for 
three years. Service in the Navy cannot be considered service 
under that enlistment. To bring himself within the lan- 
guage of section 12 of the law of July 28, 1866, he must not 
only have enlisted after April 19, 1861, but must also have 
enlisted for three years, and have served out the full time of 
three years in the Army of the United States. In this case, 
Knowland did not serve his full term of enlistment, but did 
voluntarily sever his connection with the Army before his 
time of service expired, and enlisted iu the Navy. 

My construction of the law is, that, under the statement of 
facts in the case before me, Knowland is not entitled to the 
benefit of the additional one hundre:l dollars bounty. 

Very respectfully, your obedient servant, 
GEO. H. WILLIAMS. 

Hon. WM. A. RICHARDSON, 

Secretary of the Treasury. 


GOVERNMENT ASYLUM FOR THE INSANE. 


Volunteer soldiers who have become insane within a period of more than 
three years after their discharge from service may be adinitted to the 
Government Asylum for the Insane in the District of Columbia, whether 
at the time they became insane they were inwates of any volunteer sol- 


diers’ asylum or not. 
DEPARTMENT OF JUSTICE, 


April 23, 1873. 

Sir: I have the honor to acknowledge the receipt of a com- 
muuication from the Secretary of War, of date March 8, 1873, 
in which he asks for my opinion as to the legality of admit- 
ting to the Government Asylum for the Iusane the following 
classes of persons: first, volunteers duly discharged from 
the service, who have been inmates of the volunteer soldiers’ 
asylum, and who have become insane there within a period of 
more than three years after they were discharged from the 
service; second, diszharged volunteers, who have in like man- 
ner become insane without having been at a soldiers’ asylum ; 
or, in other words, whether a volunteer who becomes insane 
more than three years after discharge is entitled to admission, 
and whether his being an inmate of the volunteer asylum 


when he becomes insane makes any difference in the decision. 
15 oO 
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To answer this question, it is only necessary to consider the 
act of July 13, 1866, (14 Stat., 93,) and the effect thereon of a 
clause in the appropriation bills of 1869 and subsequent years 
in these words: “For the support, clothing, medical and 
moral treatment of the insane of the Army, Navy, revenue- 
cutter, and volunteer service, who may have become insane 
since their entry into the service of the United States, and 
of the indigent insane of the District of Columbia, in the Gov- 
ernment Hospital for the Insane, including $500 for books, 
stationery, and incidental expenses, $90,500.” (15 Stat., 310.) 

The act of 1866, referred to, provides that the following 
classes of persons, under the following circumstances, shall 
be entitled to admission to said asylum on the order of the 
Secretary of War if in the Army, or the Secretary of the 
Navy if in the Navy, to wit: first, men who, while in the 
service of the United States, in the Army and Navy, have 
been admitted to said asylum, and have been thereafter dis- 
charged therefrom on the suppusition that they have recov- 
ered their reason, and have within three years after their 
discharge become again insane from causes existing at the 
time of such discharge, but have no adequate means of sup- 
port; second, indigent insane persons who have been in the 
same service, and have been discharged therefrom on account 
of disability arising from such insanity; third, indigent in- 
sane persons, who have become insane within three years after 
discharge from such service, from causes which arose during, 
and were produced by, said service. 

Prior to the year 1869 there was bo express provision 
made for the insane of the volunteer service; but they were 
included by general words in the classes of persons to whom 
the privileges of the asylum were extended by the act of 1866. 
The following is the description of the persons of the third 
class in that act: Indigent insane persons, who have become 
insane within three years after discharge from such service. 
trom causes which arose during, and were produced by, said 
service. 

Some time in the year 1865 the volunteers were mustered 
out. of service, and in 1869 they bad ceased to be a part of said 
third class, except as to those who had become insane within 
three years after their discharge from the Army. There was 
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then, in 1869, no provision for those who had been volunteers 

and who might subsequently have become insane. In the 

appropriation bill of that year, after the usual words extend* 
ing the benefits of the asylum to the insane of the Army, 

Navy, and revenue-cutter service, these words were inserted . 

“and volanteer service, who may have become insane since 
their entry into the service of the United States.” Provision 

is here expressly made for the insane ef the volunteer service, 

and is extended to all who may have become insane since 
their entry into the service of the United States. 

To hold that this applies only to those who had become 
insane within the three years after they were mustered out 
of service, would be to give the words no effect; for provision 
had already been made for such persons. I -cannot discover 
what the object of Congress could have been in the above- 
cited clause from the appropriation bills, if it was not in- 
tended that indigent persons who had been volunteers 
during the rebellion, and who had become insane after their 
enlistment, should, in consideration of their services to the 
country and their misfortunes, be taken care of at the Gov- 
ernment Asylum. To give the above-named provision such 
& meaning certainly accords with reason and justice. 

I am, therefore, of the opinion that it is legal to admit to 
the Government Asylum for the Insane the persons in the 
classes described in the above-named communication from the 
Secretary of War. 


Very respectfully, 
GEO. H. WILLIAMS. 
Hon. GEo. M. ROBESON, 


Acting Secretary of War. 


CLAIM FOR USE OF TURNPIKE DURING THE REBELLION. 


Where an alleged oral agreement between a quartermaster and the Dan- 
ville, Lancaster and Nicholasville Turnpike Company, concerning the 
use of the road of the latter for military transportation during the late 
rebellion, was set up by said company as the basis of a rate of compen- 
sation above what had already been allowed by the Government for the 
use of the road: Held that, under the operation of the 1st section of the 
act of June 2, 1862, chap. 93, such agreement was not obligatory upon the 
Government, and could not be admitted as the foundation of a claim 
upon it. 
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DEPARTMENT OF JUSTICE, 
May 5, 1873. 


Siz: Your communication of the 7th of February transmit- 
ted for my examination numerous papers connected with the 
claim of the Danville, Lancaster and Nicholasville Turnpike 
Company (Kentucky) to be paid the proportion of tolls with- 
held upon settlement for the use of its road for military 
transportation duriug the late war, with a request for my 
opinion as to certain questions arising thereon. 

The points in the history of the matter, as gathered from 
the papers and necessary to be stated were, are briefly as fol- 
lows: On the llth of May, 1863, an order of the Quartermas- 
ter-General was published for the guidance of the disbursing 
officers of his Department, prescribing the mode of settling 
the accounts of turnpike and bridge companies against the 
Government, and directing the payment of “ only one-half of 
the ordinary tolls.” 

This; order being observed in all settlements made with 
this company, (the company, it is alleged, always protesting,) 
claim is now made for the fifty per cent. of tolls withheld. 

This claim was first presented to the Third Auditor of the 
Treasury ;in 1867, In November of that year it was referred 
by that officer to the Quartermaster-General, who returned 
it to the Auditor with the recommendation that it be rejected. 
It was then reported by the Auditor to the Second Comptrol- 
ler, with the like recommendation. The papers, having been 
subsequently referred to the Secretary of War, were submit- 
ted by him to the Hon. E. R. Hoar, Attorney-General, for his 
opinion as to the legal obligation of the Government in the 
premises, and on the 22d of June, 1869, he rendered an elabo- 
rate opinion, and advised that the claim be disallowed. 
(See 13 Opin., 107.) When that opinion was rendered it bad 
not been alleged that there was any arrangement or contract 
relative to the payment of tolls. 

On the 6th of July, 1809, Quartermaster Hall made an affi- 
davit, to the effect that he had, previous to the receipt of the 
Quartermaster-General’s order, above mentioned, entered into 
a verbal arrangemeut or coutract with J. H. Smith, superin- 
tendent of the road, with the approval of General Burnside, 
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the department commander, by which it was agreed that, in 
consideration of the exception by the company of a certain 
class of subjects of toll, full tolls should be paid for all other 
transportation. On the 19th of October, 1869, he made 
another aftidavit, in more particular terms, to the same effect. 
Upon this evidence the case was again prepared for settle- 
ment, and is now referred by you for opinion: (1) as to the 
question whether the alleged contract is binding upon the 
United States; and (2) what is the effect of the vouchers. 
issued for the tolls incurred for Government transportation. 

The Ist section of the act of Jane 2, 1862, (12 Stat., 411,) 
entitled “‘An act to prevent and punish fraud on the part of 
officers intrusted with the making of contracts for the Gov. 
ernment,” requires that all contracts made by the Secretary 
of War, Secretary of the Navy, or the Secretary of the Inte- 
rior, or by the officers under them appointed to make such 
contracts, shall be in writing, with the names of the parties 
thereto signed at the end thereof. This provision has been 
construed by the Court of Claims (Henderson’s Case, 4 N. & H., 
75) to be mandatory and binding, as well on the contractor 
as upon the officer with whom he enters into contract; and 
that contracts not in writing, made by either of the above- 
named Secretaries or by their officers, do not bind the Gov- 
ernment, but are void. 

The facts in this case show the necessity and value of the 
above-cited provision of law. 

This claim, as first presented, was for compensation to the 
company according to the established rates of toll, and there 
was then no pretense that there was any contract or under- 
standing upon the subject. The claim in this form was liti- 
gated before the War and Treasury Departments, and finally 
was referred to the Attorney-General, who decided, in effect, 
that as there was no contract between the parties, the Gov- 
ernment had aright to determine for itself what was the 
reasonable compensation to the company for the use of its 
road. Then, it seems, it was discovered that there was a 
verbal contract between the Quartermaster’s Office and the 
company, which is evidenced by the affivavit of that officer. 
I do not think the Government is bound by or ought to rec- 
ognize this alleged contract. 
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In regard to the effect of vouchers issued in favor of claim- 
ant by the quartermaster, I have to say, that vouchers given 
by an officer of the Government to a party who has rendered 
service or furnished supplies to the Government, are prima- 
facie evidence of iudebtedness for such service or supplies, 
but are not in any sense contracts. 

The case, then, stands as it did when the opinion of my pred. 
ecessor was rendered, and I do not perceive any sufficient 
reason for recommending, in opposition to that opinion, any 
further or other actiou concerning the matter than that 
hitherto had in the Treasury and War Departments. If there 
are any equities in the case entitling claimant to relief, such 
relief, it appears to me, should be sought by application to 
Congress. 

Very respectfully, your obedient servant, 
GEO. H. WILLIAMS. 

Hon. WM. W. BELKNAP, 

Secretary of War. 


CASE OF LIEUTENANT B. S. HUMPHREY. 


Where an Army officer was mustered out of service with one year's 
pay and allowances, under the 3d section of the act of July 15, 1870, 
chap. 29 4, and, in about two years afterward, was re-appointed to an 
office in the Army: Held that there was no authority to compel him to 
refund such pay and allowances, and that the same could not be legally 
retained out of his pay. 

DEPARTMENT OF JUSTICE, 
May 6, 1873. 


Stk: Your letter of the 24th ultimo, relative to the case of 
Lieutenant B. S. Humphrey, United States Army, presents 
the following statement of facts: 

That, being a first lieutenant in the Army, he was mustered 
out of service with one year’s pay and allowances, under the 
3d section of the act of July 15, 1870, ( 16 Stat., 317,) and 
about two years afterward was appointed a second lieuten- 
ant, and his nomination was confirmed by the Senate. In 
his letter of appointment, he was advised as follows: ‘ Hav- 
ing drawn the year’s pay and allowances, under the act of 
July 15, 1870, when you were mustered out of service as first 
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lieutenant First Artillery, the Paymaster-General has been 
instructed to allow you fifty per cent. of your pay from 
time to time, and to stop the remainder against you until the 
amount thus drawn 1s refunded.” The War Department holds 
that this was a condition annexed to the appointment, and 
that, in accepting the appointment, Lieutenant Humphrey 
assented to and became bound by the condition. 

Upon this statement, the questions which you submit for 
my opinion are, “whether there is any authority of law re- 
quiring or authorizing this condition, and whether the Depart- 
ment can legally compel repayment by a stoppage of the 
Officer’s pay.” 

Section 2 of the act of July 15, 1870, provides for the re- 
duction of the number of enlisted men in the Army to thirty 
thousand. 

Section 3 provides, ‘That the President be, and he is here- 
by, authorized, at his discretion, honorably to discharge from 
the service of the Uuited States, officers of the Army who 
may apply therefor on or before the first of January next, and 
such officers so discharged under the provisions of this act 
shall be entitled to receive, in addition to the pay and allow- 
ances due them at the date of their discharge, one year’s pay 
and allowances.” 

It is obvious that Congress, while ordering this reduction 
of the Army, desired to inflict as little as possible of incon- 
venience or hardship upon commissioned officers. Many of 
these had, during the war, rendered gallant and valuable ser- 
vice to the country. If suddenly discharged, many would be 
placed in a condition of embarrassment by reason of inabil- 
ity promptly to find employment and the means of subsist- 
ence in civil life. To those, therefore, who had been faithful 
and efficrent, the act seems to have been designed to afford 
an inducement to co-operate in the reduction ordered, by pro- 
viding that they should receive what night aid them to en- 
gage in civil pursuits. In this view, the officer who might 
avail himself of this considerate provision would not thereby 
be placed in the position of one receiving a mere bounty, but 
would be regarded rather as having received that for which 
the Government acknowledged the receipt of a proper con- 
sideration. 
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But conjecture as to the meaning and intent of the pro- 
vision is not needed. Its language is unambiguous and 
explicit, declaring such officers as should upon their own ap- 
plication be honorably discharged to be “ entitled to receive, 
in addition to the pay and allowances due them at the date of 
their discharge, one year’s pay and allowances,” thus ac- 
knowledging, in terms, the additional pay provided for as a 
debt, to be accounted due upon their discharge, in considera- 
tion of their voluntary retirement from the service. And all 
officers discharged in pursuance of this provision were remit- 
ted to civil life, free from all obligation to the Government 
other than such as concerns every citizen. No condition ex- 
cept that of honorable discharge is prescribed by it, and there 
is nothing in it indicating that such officers should not there- 
after be eligible to any office, civil or military, no matter how 
great might be its emoluments, unless what had been thus re- 
ceived should first be refunded. | 

Since, therefore, the officer whose case is now in question 
is not required by the act referred to, nor by any other, so far 
as I am aware, to refund the amount of the one year’s pay 
ahd allowances received by him upon his discharge from the 
service, in 1871, as a condition-precedent to bis second ap- 
pointment, I do not apprehend whence the War Depart- 
ment derives authority to impose such condition, and must 
conclude that its payment cannot lawfally be enforced. As 
@ condition it is void and of no effect. 

The papers which accompanied your letter are herewith 
inclosed. _ : 

Very respectfully, your obedient servant, 
GEO. H. WILLIAMS. 

Hon. GEo. M. ROBESON, 

Acting Secretary of War. 


UNION PACIFIC RAILROAD BRIDGE AT OMAHA. 


The act of July 2, 1864, chap. 216, being in express terms amendatory of 
the act of July 1, 1862, chap. 120, incorporating the Union Pacific Rail- 
road Company, both these acts constitute in legal contemplation but 
one statute, and are to be read and coustrued together as such. 
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Regarding them in that light, the requirement contained in the former, 
that “ one-half of the compensation for services rendered for the Gov- 
ernmeut” by that company should be applied to the payment of the 
bonds issued by the Government thereto, embraces not only railroad and 
telegraph service, but bridye service also. 

The 2d section of the act of March 3, 1873, chap. 266, extends to the road 
of the saine company over the bridge at Omaha; and when the circum- 
stances exist which bring it into operation—viz, payment of interest 
by the Government and failure to re-imburse by the company—all com- 
pensation on account of freight and transportation over the bridge is 
to be withheld; but when those circumstances do not exist, the pro- 
vision in the act of 1864, requiring a reservation of one-half compensa- 
tion, becomes applicable to such service. 

Accordingly, one-half of the compensation for transportation performed 
for the Government by said company over its bridge at Omaha should 
be withheld and applied to the payment of the bonds issued by the 
Government to the company, except in the case provided for by the 2d 
section of the act of 1873, when all compensation fur such service must 


be withheld. 
DEPARTMENT OF JUSTICE, 


May 8, 1873. 


Sir: [ have examined the communication of the Quarter. 
master-General, and other papers, which accompanied your 
letter of the 10th of October last, iv regard to transportation 
performed for the Government over the bridge built by the 
Union Pacific Railroad Company across the Missouri River 
at Omaha. I understand the question presented for my 
opinion to be, whether one-half of the compensation for 
such service is required by existing laws to be applied to 
the payment of the bonds issued by the Government to said 
company in aid of the construction of its road and telegraph, 

I find from the papers transmitted that this question is sup- 
posed to involve the inquiry whether the eastern terminus of 
the Union Pacific Railroad is fixed by law on the Nebraska 
or on the Iowa side of the Missouri River; and very elaborate 
arguments have been prepared and submitted to me, directed 
mainly to the discussion of that subject. These arguments 
proceed, on the one hand, upon the idea that if the initial 
point of that railroad, as fixed by law, is located in Iowa, the 
railroad belonging to said company which crosses the Mis- 
souri River on the aforesaid bridge must be deemed a part 
of the Union Pacific Railroad, and therefore within the statu- 
tory provisions hereinafter mentioned concerning compensa- 
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tion for services performed for the Government; and on the 
other hand, that if the location of the initial point, as so 
fixed, is in Nebraska, the railroad laid upon the bridge, being 
thus no part of the Union Pacific Railroad, cannot be regarded 
as properly within those provisions. I am satisfied, however, 
that a proper solution of the question sabmitted may be 
reached without passing upon the subject just adverted to, 
and the views which [ have now the honor to communicate 
tonching that question rest on grounds wholly independent 
of the locality of the said terminus—that is, as to whetber it 
is on the east or west side of the Missouri River. 

The 6th section of the act of July 1, 1862, (12 Stat., 493,) 
incorporating the Union Pacific Railroad Company, provided, 
among other things, that “all compensation for services ren- 
dered for the Government” by said company should be applied 
to the payment of the bonds issued by the Government to 
the company until the same are fully paid. 

The 5th section of the amendatory act of July 2, 1864, (13 
Stat., 359,) required only one-half of the compensation for 
services rendered for the Government by the company to be 
applied to the payment of said bonds; and by the 9th sec- 
tion of this act authority was given the company to build a 
bridge across the Missouri River for the convenience of its 
road. 

By the act of February 24, 1871, (16 Stat., 430,) the com- 
pany was authorized to issue such bonds, and secure the 
same by mortgage on the bridge and approaches and appur- 
tenances, as it may deem needful to construct and maintain 
its bridge over said river, and the tracks and depots required 
to perfect the same, as then authorized by act of Congress. 
This act furthermore provided that “said bridge may be so 
constructed as to provide for the passage of ordinary vehicles 
and travel, and said company may levy and collect tolls and 
charges for the use of the same; and for the use and protec. 
tion of said bridge and property, the Union Pacific Railway 
Company shall be empowered, governed, and limited by the 
provisions of the act entitled ‘An avt to authorize the con- 
struction of certain bridges, and to establish them as post- 
roads,” approved July 25, 1866, so far as the same is appli- 
cable thereto. 
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Among the provisions of the act of July 25, 1866, which 
seem to be applicable to the use of the said bridge, is the pro- 
vision in the 1st section, to the effect that when the bridge is 
constructed all trains of all roads terminating at either side 
of the river shall be allowed to cross the bridge tor reasonable 
compensation to be made to its owners, under the limitations 
and conditions thereinafter provided; and also the following 
provision in the 3d section, that “no higher charge shall be 
made for the transmission over the same of the mails, the 
troops, and the munitions of war of the United States than 
the rate per mile paid for their transportation over the rail- 
roads or public highways leading to the said bridge.” 

From the foregoing it appears that under the act of Febru- 
ary 24, 1871, and the provisions of the act of July 25, 1866, 
thereby adopted, the privilege of crossing the bridge with 
their trains is secured to other railroad companies besides 
the Union Pacific Company, for reasonable compensation to 
be made to the latter. I do not understand, however, that 
the question presented to me relates to transportation which 
may be performed by such other companies over the bridge, 
but only to service of that kind rendered by the Union Pa. 
cific Company. 

I shall, in the first place, consider the above-mentioned acts 
of 1862 and 1864. The latter act being, in express terms, 
ainendatory of the former, both acts constitute, in legal con- 
templation, but one statute, and are to be read and construed 
together as such; that is to say, the act of 1862 should be 
read exactly as it would stand with all the amendments made 
by the act of 1864, whether consisting in the modification of 
former provisions or in the addition of new ones, introduced 
in their appropriate places in the body thereof or subjoined 
thereto, and should be construed precisely as if it had been 
originally so framed and enacted, in determining the scope 
and operation of the entire law and of each provision thereot 
subsequent to the date of the amendatory act. (See McKib- 
ben vs. Lester, 9 Ohio Stat., 627; Plank-road Company vs. Allen 
16 Barb., 17; Holbrook vs. Nichol et al., 36 Ill., 167.) 

Regarding these acts in this light, the inquiry naturally 
arises, what is the effect of the provision requiring one-half 
of the compensation for services rendered for the Government 
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by said company to be applied to the payment of the bonds 
hereinbefore mentioned? It is conceded that this provision 
embraces service rendered by the company in performing 
transportation for the Government over the railroad, and in 
transmitting dispatches for the Government over the line of 
telegraph mentioned in the statute. But does it likewise em- 
brace service rendered by the company for the Government 
ip performing transportation over the bridge also mentioned 
in the same statute? for it should be borne in mind that the 
amended act and the amendatory act are to be viewed as one 
statute. 

In examining this point, I shall assume, for present pur- 
poses, that the bridge is erected under a franchise distinct 
and separate from that of the road; in short, that the bridge 
is not a part of the road. This being the position taken by 
the company respecting the state or condition of the bridge, 
under the law, the assumption cannot be regarded by it as 
wanting in fairness. 

It will be observed that there is nothing in the provision 
itself which limits its application to any particular service. 
The language employed is very general and comprehensive 
in its character. Under the act of 1862, as it stood before 
the amendments thereof introduced by the act of 1864, the 
provision under consideration, which then required “ all com- 
pensation ” for services rendered for the Government by the 
company to be devoted to the payment of the bonds, was 
necessarily restricted to service performed over the rail- 
road and over the telegraph; for at that time the franchises 
granted to the company were confined to those authorizing 
the construction and maintenance of a railroad and telegraph, 
the bridge ftanchise having as yet no existence; and it is to 
be presumed that no service was contemplated by the act 
except such as should be performed under or by means of 
the franchises granted, or at least expressly mentioned, therein. 
But the original charter of the company was in many respects 
enlarged by the act of 1864, and among other powers then 
couferred upon the company was the authority to build the 
bridge referred to, which it is claimed constituted the erant of 
an additional franchise. At the same time the provision as to 
compensation for service rendered by the company for the Gov- 
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ernment was altered so as torequire “ only one-half” to be ap- 
plied to the payment of the bonds; but the general and compre. 
hensive terms as to the nature or extent of such service were 
retained. Thus enlarged, the charter (as is here assumed) 
contained three franchises, the railroad, telegraph, and bridge; 
and the provision mentioned can no longer with propriety be 
considered as necessarily restricted in its application to the two 
former, but, for aught that appears in the phraseology em- 
ployed, may fairly be taken to extend to and include service 
that might be performed by the company over the bridge 
then authorized to be constructed, as well as service that 
might be performed over the railroad or telegraph named in 
the original act. 

Such being the scope of the provision as to compensation, 
when viewed according to the import of the language em- 
ployed therein, I think it should be regarded as having a cor. 
responding effect, and as embracing bridge service equally 
with railroad and telegraph service, unless an intention on 
the part of Congress to limit its application to the latter 
kind of service clearty appears. 

Counsel in behalf of the company urge that the services 
which the Government might require from the company, as 
defined by section 6 of the act of 1862, were the transmis- 
sion of dispatches over the telegraph, und the transportation 
of mails, troops, and munitions of war, supplies, and public 
stores upon the railroad; that the clause “all compensation 
for services rendered for the Government,” &c., used in the 
same section, refers to the services just mentioned, being 
those which were required by the act; that this clause was 
modified by section 5 of the act of 1864 in one respect only, 
viz, hy a reduction of the amount to be retairied from the 
whole to one-half; and that had there been any intention to 
extend its application to service not before included, that in- 
tention would have found expression in the latter act in un- 
equivocal language. 

To this it may be answered that as the clause in question 
does not expressly mention or refer to services of a particular. 
character, it cannot, ex propriis terminis, be regarded as limited 
in its application to such services; that prior to the act of 
1864 it was of necessity restricted to the telegraph and rail- 
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road service mentioned, on grounds hereinbefore stated ; that 
its language is of itself sufficiently broad and comprehensive 
to include service which may be rendered for the Government 
over the bridge authorized to be erected by tbat act, and 
consequently nothing further was needed to make it appli- 
cable thereto; whereas, to give it the limited operation con- 
tended for, some restraining term or other provision indicative 
of such a purpose would have been necessary ; and, accord- 
ingly, that unless an intention to narrow its scope and restrict 
its application simply to railroad and telegraph service is dis. 
tinctly manifested in the act, such an intention is not to be 
inferred, but rather the contrary must be presumed. 

It is further urged, in behalf of the company, that the ap- 
plication of the provision under consideration to the bridge 
is in conflict with the spirit of the Pacific Railroad acts; that 
the theory of this legislation was, that the property which 
was created by the Government subsidies should alone con. 
tribute to the payment of the obligations so incurred in its 
behalf; that the railroad and telegraph, having been to a large 
extent built from such subsidies, are properly subject to thus 
contribute, but that it is otherwise with the bridge, as the 
Government gave nothing aud loaned nothing to aid in the 
construction thereof. 

I do not concur in this view of the statute. The 5th sec- 
tion of the act of 1862, granting a subsidy in bonds, pro- 
vided that this section should not apply to * that part of any 
road then constructed ;” but it cannot be doubted that the 
other provision of the act, relating to compensation for serv 
ices rendered for the Government, extended as well to that 
part of any road excepted from the subsidy as to that por- 
tion of the same road to which the grant applied. 

This point was iudeed considered by Mr. Attorney-General 
Akerman, 10 an opinion dated December 9, 1870, in connec. 
tion with the subject of the transportation of the mails over 
the Kansas Pacific Railroad, part of which road had not been 
allowed any subsidy in bonds; and his conclusion was that 
the provision embraced the entire road, the part not subsi- 
dized equally with the part subsidized. (See 13 Opin., 351.) 
This opinion would seem to be an authority against the view 
of the statute taken by the company; since the part of the 
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road mentioned for which no subsidy was granted, and the 
bridge, occupy the same relation to the question under con- 
sideration. 

I canuot discover anything in the statute indicative of 
an intention to limit the application of the provision concern- 
ing compensation to the railroad and telegraph because these 
were directly aided by subsidy, and to exclude the bridge 
because it was not so aided, any more than I can see an in- 
tention to confine that provision to such part of any railroad 
named therein as directly participated in the subsidy granted, 
to the exclusion of so much of the road as was not thus 
favored. 

That provision is not to be regarded as simply a burden 
imposed, but as a measure looking to the satisfaction of an 
indebtedness or the discharge of a liability incurred. This 
liability is the payment of the principal and interest of the 
bonds issued by the Government to the company. Of simi- 
lar character is the provision, in the same section, that, until 
the said bonds and interest are paid, tive per cent. of the 
net earnings of the road shall be annually applied to the 
payment thereof. It is significant that, while the reservation 
of five per cent. of the net earnings is in terms restricted to 
particular earnings, the reservation of one-half compensa- 
tion for services is not in terms restricted to particular serv- 
ices. The inference is that the latter was intended to have 
a general application, and to include service rendered by 
means of any or all of the various agencies referred to in the 
statute—the telegraph, railroad, and bridge. 

Thus [ arrive at the conclusion that, under the acts of 1862 
and 1864, read and construed together as one statute, the 
requirement that “one-half of the compensation for services 
rendered for the Government” by said company shall be 
applied to the payment of the bonds issued thereto embraces 
not only railroad and telegraph service, but bridge service 
also. 

By reference to the act of February 24, 1871, above cited, 
it will be perceived that this statute makes no alteration in 
the law as regards the reservation of one-half of the com- 
pensation for services rendered by the company over the 
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bridge, but leaves the provision relating to that subject just 
as it stands under the aets of 1862 and 1864. 

Since the reference of the matter under consideration 
to this Department, some further legislation has been 
adopted which should be noticed in this connection. 

The 2d section of the recent act of March 3, 1873, making 
appropriations for the legislative, executive, aud judicial ex- 
penses of the Government, provides, * That the Secretary of 
the ‘Treasury is directed to withhold all payments to any 
railroad company and its assigns, on account of freights or 
transportation over their respective roads of any kind, to the 
amount of payments made by the United States for interest 
upon bonds of the United States issued to any such company, 
and which shall not have been re-imbursed, together with the 
five per cent. of net earnings due and unapplied, as provided 
by law.” 

This enactment takes effect whensoever any interest, paid 
by the Government upon its bonds issued to the company, is 
not re-imbursed by the latter. In that event, all payments on 
account of freight or transportation over “‘any kind” of a 
road belonging to the company are, in express terms, directed 
to be withheld. Now, the track used by the company for run- 
hnivg its cars across the Missouri River at Omaha is not 
the less a road because the structure upon which it rests is 
a bridge; and, as I conceive, it may reasonably be taken to 
be within the very broad and general provision just quoted, 
whether it and the bridge on which it is laid were or were not 
constructed under a franchise distinct from that under which 
the remainder of the company’s ruad was built. 

Practically, then, this provision extends to the railroad and 
the bridge, but not to the telegraph, the latter not being men- 
tioned or otherwise included therein. So that, when the cir- 
cuunstances exist which bring it into operation, viz, payment 
of interest by the Government and failure to re-imburse by the 
company, all compensation on account of freight and trans- 
portation, over both railroad and bridge, is to be withheld. 
When those circumstances do not exist, the provision in the 
acts of 1862 and 1864, requiring @ reservation of one-half com- 
pensation, becomes applicable to such services. 

Upon the general question submitted, I have therefore to 
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say that, in my opinion, one-half of the compensation for trans- 
portation performed for the Government by the Union Pacific 
Railroad Company over the bridge of that company at Omaha 
is required by existing laws to be applied to the payment of 
the bonds issued by the Government to the company, except 
in the case provided for in the 2d section of the act of March 
3, 1873, when all compensation for such service must be with- 
held. 

The papers received with your letter are herewith returned. 

I have the honor to be, very respectfully, 


GEO. H. WILLIAMS. 
Hon. Wu. W. BELKNAP 


Secretary of War. 


DEPUTY COLLECTOR OF CUSTOMS AT SAN FRANCISCO. 


Meaning of the proviso in section 4 of the act of July 23, 1866, chap. 293, 
declaring that “the additional compensation of twenty-five per centum, 
as now provided by law, shall be coutinued to officers as aforesaid [i. ¢., 
deputy collectors] at the port of San Francisco,” explained. 

Under that enactinent, the deputy collector of customs at San Francisco 
is absolutely entitled to such additional compensation, and the Secre- 
tary of the Treasury cannot, in his discretion, disallow the same. 


DEPARTMENT OF JUSTICE, 
May 20, 1873. 


Sir: Your communication of the 27th ultimo, touching the 
claim of L. M. Kellogg, deputy collector of customs at the 
port of San Francisco, California, submits for my opinion the 
following question: ‘* Whether the Secretary of the Treasury 
has a discretionary power, under section 4, act of July 28, 
1866, chap. 293, to allow or disallow the ‘additional compen- 
sation’ therein mentioned; or whether Congress intended by 
its legislation on that subject to make a permanent discrimi- 
nation to the extent of six hundred and twenty-five dollars 
per annum in favor of deputy collectors at San Francisco, as 
compared with officers of the like grade at New York.” 

Section 4 of the act of July 28, 1866, to which reference is 
made in the question submitted, enacts as follows: “ That 
in lieu of the compensation now allowed by law, there shall 
hereafter be paid to each of the deputy collectors at the ports 
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of New York, Boston, Philadelphia, Baltimore, New Orleans, 
Portland, and San Francisco, * . * three thousand 
dollars per annum, * * out of the appropriations 
for expenses of collecting the revenue from customs: Provided, 
That the additional compensation of twenty-five per centum, 
as now provided by law, shall be continued to officers as 
aforesaid at the port of San Francisco.” And the question 
appears to turn on the proper construction of the proviso in 
this section. 

The “additional compensation of twenty-five per centum,” 
mentioned in that proviso, is understood to refer to the pro- 
vision as to compensation contained in the 5th section of the 
act of July 14, 1858, (11 Stat., 337,) which reads thus: ‘That 
no collector of customs, deputy collector, naval ofticer, depu- 
ty naval oflicer, surveyor, deputy surveyor, general appraiser, 
superintendent of warehouses, or appraiser shall receive a 
compensation more than twenty-five per cent. greater than is 
now paid to the officers and persons engaged in said service 
atthe port of New York: Provided, That this section shall not 
be so construed as to increase the compensation of any offi- 
cer of the customs or of any person engaged in the collection 
thereof.” 

At the date of the passage of the act of 1858, the ofticers 
named in the section just quoted, who were then serving at 
the port of San Francisco, received salaries very much above 
the limit fixed in that section, and the design of Congress 
was to reduce these salaries. In carrying this design into 
effect, the rates of compensation then received by the same 
class of officers at the port of New York were taken as a basis 
for regulating the compensation of the former oflicers, and 
upon these rates an addition of twenty-five per cent. in favor 
of those officers was authorized, but no more. Thus the pay 
of the deputy collector at San Francisco, who previously re- 
ceived a salary of 84,000 per annum, was thereafter not to ex- 
ceed $3,125 per aunum, this being equal to the compensation 
of the deputy collector at New York, (¥2,500 per annuin,) and 
an addition of twenty-five per cent. thereon, (*620.) 

Accordingly, When viewed with reference to the previous 
compensation of the deputy collector at San Francisco, the 
provision of the act of 1808 referred to necessarily effected 
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a reduction of nearly twenty-five per cent. in his salary; but 
when viewed with reference to the rate of compensation adopt- 
ed as a basis for regulating his pay, viz, that received by the 
deputy collector at New York, the same provision allowed 
him to receive an additional compensation of twenty-five per 
cent. on and above that rate. It is in the latter respect that 
that provision is contemplated by the 4th section of the act 
of July 28, 1866, in the following phraseology there employed, 
viz, “the additional compensation of twenty-five per cent- 
um,” Xc. 

Hence, as regards the deputy collector at San Francisco, 
the proviso in that section may with propriety be read thus: 
‘¢That the additional compensation of six hundred and twen- 
ty-five dollars, as uow provided by law, shall be continued ” 
to that officer. 

Whether the allowance of this additional compensation of 
six hundred and twenty-five dollars per anuum is or is not 
discretionary with the Secretary of the Treasury, remains to 
be considered. 

The language of the proviso is that it “shall be continued” 
to the officer. These terms import an assumption on the part 
of Congress that the officer was then in actual receipt of such 
additional compensation, which, however, whether correct or 
incorrect, is entirely immaterial, as the intention of the legis- 
lature can alone be regarded, and that would seem to have 
been this, that the amount named in the proviso should there- 
after be allowed to the officer besides the three thousand dol- 
lars antecedently mentioned in the statute. 

Taken according to its ordinary signification, the language 
above quoted is imperative in its character, and does not ad- 
mit of the exercise of any discretion by the head of the De. 
partment respecting the allowance. But it is suggested that 
the clause in the proviso “as now provided by law” amounts 
to a qualification of the terms “ shall be continued,” &c.; and 
that, as the Secretary of the Treasury previously exercised a 
discretion, under the law referred to in that clause, in regard 
to the compensation of the deputy collector at San Francisco, 
those terms must be understood to mean that the additional 
compensation is to be continued, subject to the same dis. 
cretion. 
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I think the clause mentioned is referable to what precedes 
and not to what follows it, and is descriptive of the amount 
of the additional allowance intended, rather than of the 
mode of such allowance. The circumstance that the addi- 
tional compensation authorized is a sum certain and specific 
affords a strong presumption that no discretion was meant to 
be exercised by the Secretary as to the amount of the allow- 
ance; while the circumstance that the terms by which such 
additional compensation is allowed are, as already observed, 
imperative in their character, affords an equally strong pre- 
sumption that Congress did not intend that he should exer- 
cise any discretion as to the propriety or expediency of the 
allowance. 

From these considerations I am led to the conclusion, 
which [ have now the honor to state in answer to your question, 
that the Secretary of the Treasury has no discretionary power 
to allow or disallow the additional compensation mentioned, 
and that the deputy collector at San Francisco is, under the 
proviso referred to, absolutely entitled to such compensation. 

The papers which accompanied your communication are 
herewith returned. 

I am, sir, very respectfully, your obedient servant, 
. GEO. H. WILLIAMS. 
Hon. WM. A. RICHARDSON, 
Secretary of the Treasury. 


FORT READING, CALIFORNIA. 


The military post of Fort Reading, in California, is within the operation 
of the 6th section of the act of June 12, 1858, chap. 156, reserving from 
sale or pre-emption lands that belong to useless military sites until 
otherwise ordered by Congress. 


DEPARTMENT OF JUSTICE, 
May 24, 1873. 
Siz: From the letter of the acting Secretary of War of 
the 24th ultimo, and its inclosures, relative to the military 
post of Fort Reading, California, it appears that the post 
was established May 26, 1852, and garrisoned until April 1, 
1856, when the troops were withdrawn, and that from the 
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latter date until June 13, 1867, it was occupied but a few 
mouths; and without further occupation by troops, was 
finally abandoned on tbe 6th of April, 1870, when the build- 
ings pertaining to it were sold in pursuance of an order of 
the Secretary of War, of which abandonment notice was duly 
communicated to the General Land-Office. 

It farther appears that no record can be found of any order 
of the President reserving lands for military purposes at this 
post, or that a reservation was ever in any way formally 
declared. It does not appear what extent of land was act- 
ually occupied and used; whether only so much as was 
embraced within the lines of the work, or a larger tract. 

The Gth section of an act approved June 12, 1858, ‘11 Stat., 
336,) provides (with an exception of certain reservations in 
the State of Florida) for the repeal of “all the existing laws 
or parts of laws which authorize the sale of military sites 
which are or may become useless for military purposes,” and 
that “said lands shall not be subject to sale or pre-emption 
under any of the laws of the United States ;” and it is asked 
whether the facts above stated “are sufficient to constitute 
the post mentioned a military site within the meaning of this 
provision, so as to require the consent of Congress prior to 
its relinquishment and sale.” 

It is added that, as there are many places occupied as mili- 
tary sites which, as in this instance, are such “ only by occu- 
pancy,” the War Department desires a rule for its guidance 
in such cases. Before the enactment of this provision, Con- 
gress had by the act of 1819, (3 Stat., 520,) and by various 
special acts, devolved upon the Secretary of War the duty 
of selling useless or abandoned military sites. There having 
been question whether the act of 1819 applied to any such 
sites except those undisposed of at the time of its passage, 
an act was passed March 3, 1857, (11 Stat., 203,) extending 
the provisions of the former act ‘to all military sites, or to 
such parts thereof which are or may become useless for mili- 
tary purposes.” 

Finally, in consequence of complaints as to the manner in 
which this authority to sell had been exercised, the provision 
in the act of 1858 was adopted by which all such sites are 
reserved from sale or pre-emption until otherwise ordered by 
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Congress. There is no discrimination in its terms as to the 
value, situation, or extent of the sites; it comprehends all 
military sites or reservations, no matter what their extent, 
whether embraced within the actual lines of a post or fort, or 
including in addition more or less of the surrounding lands. 

In Wilcox vs. Jackson (13 Peters, 513) it is held “ that 
whenever a tract of land shall have once been legally appro- 
priated to any purpose, from that moment the land thus 
severed becomes severed from the mass of public lands, and 
that no subsequent law or proclamation would be construed 
to embrace it or to operate upon it, although no reservation 
were made of it.” 

Attorney-General Bates, in the ease of the Rock Island 
military reservation, (10 Opin., 365,) decides that it was not 
in the power of the President to relinquish that reservation, 
and thus throw the island back into the general body of the 
public lands, without the consent of Congress. 

So far as concerns military posts in the State of California, 
a clause in the 7th section of the act of March 3, 1853, enti- 
tled “‘An act to provide for the survey of public lands,” 
&e., (10 Stat., 247,) rendered the reservation of land outside 
of the lines of a fort or post by executive authority unneces- 
sary. The clause reads as follows: ‘And no person shall 
make @ settlement or location upon any tract or parcel of 
land selected for a military post or within one mile of such 
post.” 

This provision in the act of 1853 would seem to leave no 
room for controversy as to Fort Reading. All settlements 
and locations by private parties are excluded, not only from 
what is properly the military post, but from all land within 
one mile of it. 

My opinion, therefore, is that Fort Reading is of that char- 
acter of military sites contemplated in the 6th section of the 
act of June 12, 1858, and that the consent of Congress is. 
necessary to its relinquisbment and sale. 

Very respectfully, your obedient servant, 
GEO. H. WILLIAMS. 

Hon. WM. W. BELKNAP, 

Secretary of War. — 
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CASE OF B. C. WHITING. 


Where an officer in the civil service of the Government, after having been 
suspended by the President under the tenure-of-office act of April 5, 
1¢69, chap. 10, was afterward restored to duty, and who, during the 
period of his suspension, had been employed in settling up his affairs 
with the Government: Held that he could under no circumstances what- 
ever be allowed the salary of the office for the period of his suspension ; 
the statute expressly declaring that no part of such salary shall belong 
to the suspended officer. 


DEPARTMENT OF JUSTICE, 
May 31, 1873. 

Siz: I have the honor to acknowledge the receipt of your 
letter of the 27th of February last, inclosing a communication 
fron B. C. Whiting, esq., superintendent of Indian affairs for 
California, in which he claims his salary as such superin- 
tendent during a period of suspension, and while, as he alleges, 
he was settling his accounts with the office of Commissioner 
of Indian Affairs, and you inquire whether or not the claim is 
a valid one. 

I should have answered sooner, but have been withbolding 
my opinion at the suggestion of Mr. Whiting, to enable him 
to farnish me with a brief, which has not yet been received. 

According to Mr. Whiting’s statement, on the 7th of June, 
1869, he was suspended by an order, of which the following 
ig a copy: 

‘¢ EXECUTIVE MANSION, 
“ Washington, D. C., June 7, 1869. 

‘You are hereby suspended from the office of superintend- 
ent of Indian affairs for the district of California, in accord- 
ance with the terms of an act approved April 5, A. D. 1869, 
to amend an act to regniate the tenure of certain civil offices, 
passed March 2, 1867, and subject to all provisions of law ap- 
plicable thereto. 

“UO. S. GRANT. 

‘“B. C. WHITING, Esq.” 


And on the 2d day of June, 1870, the above order of sus- 
pension was revoked by order of the President, and he was 
restored toduty. He further states that during the time of 
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his suspension he was engaged in settling up his affairs with 
the Indian Office, and that most of his time was occupied in 
that way during his suspension; and he further alleges that 
General Jobn B. McIntosh, an Army officer, was illegally des- 
ignated by the President to act in his place between the said 
7th of June, 1869, and the said 2d of June, 1870. 

Section 2 of the act referred to in the President’s order of 
suspension, (16 Stat., 6,) after providing that the President, 
during the recess of the Senate, may, in his discretion, sus- 
pend any civil officer and designate some suitable person to 
perform the duties of such suspended officer in the mean time, 
further provides that ‘such person, so designated, shall take 
the oaths and give the bonds required by law to be taken and 
given by the suspended officer, and shall, during the time he 
performs his duties, be entitled to the salary and emoluments 
of such office, xo part of achich shall belong to the officer sus- 
pended.” Whether General McIutosh was properly designated 
by the President to act during the suspension of Mr. Whiting 
or not, or whether or not he was entitled to the salary while 
he discharged the duties of the office, are, it seems to me, im- 
material questions; fur the language of the statute is clear 
and explicit, that no part of the salary shall belong to the 
officer suspended. ; 

When Mr. Whiting was suspended by the President, ref.- 
erence was made to this act as the authority under which it 
was done, and there seems to be no room for controversy as 
to its application to his case, or as to its meaning and effect. 
No exception or qualification is made by the act, and none 
can be made by any executive officer of the Government on 
any of the grounds suggested by Mr. Whiting; and while it 
may be true that, for his labors during the time of his sus- 
pension, he may have an equitable claim upon the Govern- 
ment, it does not follow that he is entitled to his salary as 
superintendent of Indian affairs when he was not superin- 
tendent in fact, and when the law expressly forbids the pay- 
ment of a salary to him as such oflicer during the time when 
he was not discharging the duties of the oflice. 

My opinion, therefore, is that Mr. Whiting has no right to 
his salary as superintendent of Indian affairs in California 
from the 7th of June, 1869, until the 2d of June, 1870, the 
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time during which he was suspended by virtue of the said 
order of the President. 
Very respectfully, 
GEO. H. WILLIAMS. 
Hon. C. DELANO, 
Secretary of the Interior. 
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A THE MODOC INDIAN PRISONERS. 
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It is within the competency of a military commission to try such of the ) 
prisonerstaken in the Modoc Indian war of 1873 as are chargeable with 
offenses against the recognized laws and usages of war,and,if found | 
guilty, to subject them to the punishment which those laws and usages” 


warrant. i 
DEPARTMENT OF JUSTICE, 
June 7, 1873. 


Sir: I have the honor to acknowledge the receipt from 
you of several papers relative to the Modoc Indians now 
in custody of the United States Army, with a request for 
my opinion as to the authority to try certain of the prison- 
era by a military tribunal. 

The main facts out of which the question arises are these: \ 

In 1864 the United States made atreaty with these Indians 
by the terms of which they were to go and remain upon a 
reservation in the State of Oregon. Late last fall, the In- 
dians being away from their reservation, a military detach- 
ment was sent to procure their return. Finding them un- 
willing to go peaceably, the officer indicated his determination 
to use compulsion, in consequence of which a conflict ensued 
between United States troops and the Indians. Soon after 
several peaceable citizens and their families in the vicinity | 
were murdered by Indians of this band. They then in- 
trenched themselves in the lava-beds in the neighborhood. 
Fighting ensued, and one or more severe battles, in which 
persons on both sides were wounded and killed and the United 
States troops repulsed. 

Pending hostilities, negotiations were opened for peace, and 
on the 13th of April last General Canby, Rev. Mr. Thomas, 
and Mr. Meacham, at a point between the opposing forces, 


4 


a f c * : . 
Aen : 
f : 
| % ) ae fo on ; ; : 


cys 


4 


—_- 


250 HON. GEORGE H. WILLIAMS 


=> 


The Modoc Indian Prisoners. 


and in pursuance of a mutual agreement to that end, met 
Captain Jack, the leader of the Indians, with some of his 
chief warriors, to discuss the terms of a treaty, and while so 
engaged General Canby and Mr. Thomas were treacherously 
assassinated and Mr. Meacham severely wounded by the In- 
dians present upon that occasion. Battles followed, and 
Captain Jack and all or most of his tribe have been captured, 
and are now in the hands of the military authorities. 

General Sherman, in a communication to the Secretary of 
War dated the 3d instant, recommends that such of these 
Indians as have violated military law be tried by a military 
tribunal. This recommendation is approved by the Secre- 
tary of War. 

‘Tnstructions” were prepared,.in 1863, by Francis Lieber, 
LL. D., revised by a board of officers, of which General E. A. 
Hitchcock was president, and, after approval by the Presi- 
dent of the United States, were published for the govern- 
ment of armies of the United Stategin the field. Section 15 
of these “Instructions” is as follows: 

“Military jurisdiction is of two kinds: first, that which is 
conferred and defined by statute; second, that which is de- 


rived from the common law of war. Military offenses under 
' the statute-law must bo tried in the manner therein directed; 


but military offenses which do not come within the statute 
must be tried and punished under the common law of war. 
The character of the courts which exercise these jurisdic- 
tions depends upon the local laws of each particular country. 

‘‘In the armies of the United States the first is exercised 
by courts-martial; while cases which do not come within the 
‘Rules and Articles of War,’ or the jurisdiction conferred by 
statute on courts-martial, are tried by military commissions.” 

All the authorities which I have been able to examine upon 
this subject harmonize with these “ Instructions.” 

According to the laws of war there is nothing more sacred 
than a flag of truce dispatched in good faith, and there can 


‘ be no greater act of perfidy and treachery than the assassi- 


nation of its bearers after they have been acknowledged and 
received by those to whom they are sent. No statute of the 
United States makes this act a crime, and, therefore, it is 
not punishable under the “Rules and Articles of War;” and 
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if punishable at all, it must be through a power derived from 
the usages of war. 

Kindred to the act in question in bad faith, is the break- 
ng of his parole by a paroled prisoner. While the United 
States were at war with Mexico, several officers of the Mexi- 
can army were tried by a military commission composed of 
officers of the United States Army, convicted, and sentenced 
to be shot, and executed, for breaking their parole. 

Numerous trials of a similar nature took place during the 
war of the rebellion. But there are no statutory provisions 
whatever upon the subject, and the whole power of the milt- 
tary authorities in such cases is derived from the usages of 
war. 

On the 23d of August, 1865, a military commission duly 
appointed assembled in the city of Washington for the trial 
of Henry Wirz, who pleaded, among other things, that the 
military commission had no jurisdiction over either his per- 
son or over the subject-matter of the charges and specifica- 
tions, being a tribunal unauthorized by either statute, mili- 
tary law, martial law, or well-established usage. But this 
plea was overruled, and he was convicted upon several 
charges, one of which was “murder in violation of the laws 
and customs of war,” and after sentence he was hung for his 
crimes. 

All the proceedings in this case derive their authority 
and validity from the common law of war. Certain persons, 
it will be remembered, were tried and convicted in the same 
way for the assassination of President Lincoln. 

Attorney-General Speed, in discussing this subject, (11 
Opin., 297,) says: ‘* We have seen that when war comes the 
laws and usages of war come also, and that during the war 
they are a part of the laws of the land. Under the Consti- 
tution, Congress may define and punish offenses against 
those laws; but in default of Congress defining those laws 
and prescribing a punishment for their infraction, and the 
mode of proceeding to ascertain whether an offense has been 
ommitted, and what punishment is to be inflicted, the Army 
must be governed by the laws and usages of war as under- 
stood and practiced by the civilized nations of the world.” 

Again: “If the prisoner be a regular unoffending soldier 


\ 
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of the opposing party to the war, he should be treated with 
all the courtesy and kindness consistent with his safe cus- 
tody; if he has offended against the laws of war he should 
have such trial and be punished as the laws of war require. 

‘A spy, though a prisoner of war, may be tried, con- 
demned, and executed by a military tribunal without a breach 
of the Constitution. A bushwhacker, a jayhawker, a bandit, 
@ war-rebel, an assassin, being public enemies, may be tried, 
condemned, and executed as offenders against the laws of 
war.” * * * “The law of nations, which is the result 
of the experience and wisdom of ages, has decided that jay- 
hawkers, banditti, &c., are offenders against the laws of 
nature, and of war, and as such amenable to the military. 
Our Constitution has made those laws a part of the law 
of the land.” (See, also, Vattel, 359; Wheaton’s Int. Law, 
406; Woolsey’s Int. Law, 220; Halleck’s Int..Law, 400.) 

Milligan’s Case (4 Wallace, 2) holds, under the circumstances 
therein stated, a military commission to be illegal. But the 
facts there are entirely different from those under consider- 
ation. Milligan was the resident of a State not in rebellion. 
The courts were open and unobstructed for his prosecution. 
He was neither a prisoner of war nor attached in any way to 
the military or naval service of the United States. 

According to the “‘ Instructions” heretofore referred to, no 
civil tribunal has jurisdiction in the case disclosed by the 
papers before me. 

Sections 40 and 41 thereof are as follows: 

‘640, There exists no law or body of authoritative rules of 
action between hostile armies except that branch of the law 
of nature and nations which is called the law and usages of 
war on land. 

641, All municipal law of the ground on which the armies 
stand or of the countries to which they belong is silent and 
of no effect between armies in the field.” 

Manifestly, these rules to a great extent, if not altogether, 
are correct; for it cannot be pretended that a United States 
soldier is guilty of murder if he kills a public enemy in battle, 
which would be the case if the municipal law was in force 

‘ and applicable to an act committed under such circumstances. 

All the laws and customs of civilized warfare may not be 
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applicable to an armed conflict with the Indian tribes upon; 


our western frontier; but the circumstances attending the 
assassination of Canby and Thomas are such as to make their 
murder as much a violation of the laws of savage as of civil- 
ized warfare, and the Indians concerned in it fully under- 
stood the baseness and treachery of their act. 

It is difficult to define exactly the relations of the Indian 
tribes to the United States; but as they have been recognized 
as independent communities for treaty-making purposes, and 
as they frequently carry on organized and protracted wars, 
they may ‘properly, as it seems to me, be held subject to 
those rules of warfare which make a negotiation for peace 


after hostilities possible, and which make perfidy like that | 


in question punishable by military authority. 

Doubtless the war with the Modocs is practically ended, 
unless some of them should escape and renew hostilities, 
But it is the right of the United States, as there is no agree- 
ment for peace, todetermine for themselves whether or not 
anything more ought to be done for the protection of the 
country or the punishment of crimes growing out of the war. 

Section 59 of said “Instructions” is as follows: ‘“‘ A prisoner 
of war remains answerable for his crimes committed against 
the captor’s army or people, committed before he was cap- 
tured, and for which he has not been punished by his own 
authorities.” 

My conclusion, therefore, is that a military commission 
may be appointed to try such of the Modoc Indians now in 
custody as are charged with offenses against the recognized 
laws of war, and that if upon such trial any are found guilty 
they may be subjected to such punishment as those laws 
require or justify. 

Very respectfully, your obedient servant, 
GEO. H. WILLIAMS. 

The PRESIDENT. 
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RAILROAD-BRIDGES ACROSS THE MISSISSIPPI RIVER. 


Provisions of the acts of April 1, 1872, chap. 73, and Jane 4, 1272, chap. 
221, relative to the location and construction of railroad-bridges across 
the Mississippi River, examined, and the authority of the Secretary of 
War in the premises stated and defined. 


DEPARTMENL OF JUSTICE, 
June 7, 1873. 


Sir: The Milwaukee and Saint Paul Railway Company 
having, under authority of an act of Congress approved 
April 1, 1872, (17 Stat., 44,) located their railway-bridge 
to cross the Mississippi River at the city of La Crosse, 
Wisconsin, and submitted their location, with plans of bridge, 
for your approval, your communication of the 16th ultimo 
states the following questions for opinion: 

1. Does the act of June 4, 1872, confer on the Secretary of 
War any other authority than to inquire whether or not a 
bridge erected at the site chosen by the railroad company 
would obstruct the navigation of the river, or be inconvenient 
of access to other railroads ? 

2. In determining the question of convenience of access in 
respect to other railroads, whether the Secretary of War is to 
consider only such roads as are now constructed or in process 
of construction, or whether he may take into consideration 
any roads contemplated to be made; and 

3. Whether the act of June 4, 1872, confers on the Secre- 
tary of War the power to locate said bridge, or can he merely 
approve or disapprove of the location made by the company, 
as provided by section 5 of the act of April 1, 1872. 

The act of April 1, 1872, authorized the construction of four 
bridges across the Mississippi. 

Its 1st section authorized the building of a bridge at such 
point on the river, within fifteen miles of the town of Clinton, 
Towa, as might * accommodate the Chicago, Burlington and 
Quipey Railroad and its connections on the west side of the 
river,” &c. 

The 2d section specified the plan of the bridge; the 3d pro- 
vides that it shall be a post-route; and the 4th that all rail- 
way companies desiring to use it shall have equal rights and 
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privileges in its passage, in the us of its machinery and fix- 
tures, and in the approaches to it, “‘under and upon such 
terms and conditions as shall be prescribed by the Secretary 
of War, upon hearing the allegations and proofs of the par- 
ties, in case they shall not agree.” 

The 5th section is as follows: “ That the structure herein 
authorized shall be built and located under and subject to 
such regulations for the security of navigation of said river 
as the Secretary of War shall prescribe, and the said struc- 
ture shall be at all times so kept and managed as to offer 
reasonable and proper means for the passage of vessels 
through or under said structure, and the said structure shall 
be changed at the cost and expense of the owners thereof, 
from time to time, as Congress may direct, so as to preserve 
the free and convenient navigation of said river. And the 
authority to erect and continue said bridge shall be subject 
to revocation and modification by law whenever the public 
good shall, in the judgment of Congress, so require, without 
any expense or charge to the United States.” 

By the 6th section, the Muscatine Western Railroad Com- 
pany is authorized to build a bridge across the river at the 
city of Muscatine, Iowa; by the 7th, authority is given to 
the Western Union Railroad Company, or another company 
named, or both, to construct a bridge “ at any point they may 
select,” between the counties of Carroll and Whitesides, Llli- 
nois, and the counties of Jackson and Clinton, Iowa; and by 
the 8th section the Milwaukee and Saint Paul Railway Com- 
pany have authority to build a bridge “at any point they may 
select,” between the county of La Crosse, in the State of Wis- 
consin, and the county of Houston, in the State of Minnesota. 

Each of the sections authorizing the building of the three 
last-named bridges has the following provision: “ The bridge 
authorized to be built by this section is hereby declared 
to be a post-reute, and has all the privileges, and is subject 
to all the terms, restrictions, and requirements contained in 
the foregoing sections of this act.” 

The duty prescribed to the Secretary of War in this act 
relates to two particulars; the more important of the two 
concerning the freedom and security of navigation. The 
bridges are to be “ built and located under and subject to 
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such regulations for the security of navigation as the Secre. 
tary of War shall prescribe;” and next, he is to see to it that 
all railway companies desiring to use the bridges shall have 
equal rights and privileges in the passage of the same, ce. 
The first of these duties devolved upono the Secretary 
requires him to determine whether a proposed location of 
either of the bridges will (to use the language of the decis- 
ions relating to the subject) materially obstruct navigation ; 
every bridge across a navigable river, no matter how care- 
fully located or constructed, being in common understanding 
supposed to be in some degree obstructive to navigation. If 
he shall find that a bridge at the proposed location will mate- 
rially obstruct navigation, upon his disapproval it will not be 
lawful to build a bridge at that location. He may modify 
the proposed location, as, for instance, by prescribing the 
connections of the bridge with the banks of the river, protec- 
tions for the preservation of the banks, the direction of the 
bridge, aud the location of piers in reference to the channel 
of the river; and he may prescribe other regulations as to 
details and plan of construction, in harmony with the require- 
ments in relation thereto contained in the 2d section of 
- the act; all such regulations as to location and construction 
looking to ‘the security of navigation,” the principal end 
cared for in all the acts authorizing the building of bridges 
over the Mississippi and other navigable rivers and waters. 
But, obviously, this authority to “ prescribe regulations ” for 
location and construction does not empower the Secretary to 
locate a bridge for either of the corporations authorized by 
the act to build such bridge, or, in other words, to require the 
bridge to be built between any two points on the river which 
he may select. The corporation or person authorized by the 
act is to locate and build the bridge, submitting the location 
and plan to his judgment. He is to determine, first, whether 
the location will involve a material obstruction to navigation. 
If he shall think that it will not, bis approval, so far as that 
consideration is concerned, is due. His authority as to the 
matter of location is conveyed in the clause “shall be built 
and located under and subject to such regulations for the se- 
curity of navigation of said river as the Secretary of War 
shall prescribe,” and he is not more authorized by these words 
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to locate the bridges than he is to build them. It is hardly 
to be understood that they authorize him to build the bridges, 
But, further, it is to be observed in the case of the Milwau- 
kee and Saint Paul Company that it is authorized to build its 
bridge at any point it may select between two counties; that is, 
in fact, at any point on the river within a reach of twelve or 
fifteen miles. So, then, the selection of a site within that dis- 
tance is the privilege of the company. Whether that selec- 
tion is objectionable because a bridge built at the site would 
interfere with free navigation, or be inconvenient of access to 
other railways so located as to need the use of it, is for the Sec- 
retary of War to determine. He can approve or disapprove, 
but the act does not give him authority to locate. Next, he is 
to consider the convenience of “ railway companies desiring to 
use” the bridges. If he shall find that a bridge crossing the 
river at the location submitted will, in addition to its non-in- 
terference with free navigation, be convenient of access to 
railway companies desiring to use it, the conditions to justify 
his approval are satisfied. This seems to me to be the meas- 
ure of the authority of the Secretary of War in regard to the 
location of the bridges under the terms of this act. 

Your second question (what [ have above said being in re- 
ply to your first and third) is, whether the requirement as to 
convenience of access for other railroads than that of the com- 
pany authorized to build a bridge relates only to roads now 
constructed or in process of construction, or, also, to roads con- 
templated. The words of the said act of April 1, on this sub- 
ject, refer to railway companies “ desiring to use” the bridges. 
Under this language I should consider that the convenience of 
railway companies authorized to cross the river at the time 
when the Secretary is to exercise his supervisory authority, 
and showing an intention to avail themselves of the privilege 
of passage by the proposed bridge, must be consulted; but 
that itis not obligatory upon the Secretary to inquire and 
decide as to the possibility or probability that a company con- 
templating the construction of a road may desire to use a 
bridge. This would be to exercise prospective authority over 
the railway system in the important matter of transit over 
the Mississippi, probably not contemplated by Congress. 

After requiring that all bridges hereafter constructed over 
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and across the Mississippi River, under authority of an act 
of Congress, shall be subject to all the terms, restrictions, and 
requirements of the Sth section of the act of April 1, the act 
of June 4, referred to by you, reads as follows: ‘And in 
locating any such bridge, the Secretary of War shall have 
due regard to the security and convenience of navigation, to 
convenience of access, and to the wants of all railways and 
ighways crossing said river.” 

These two acts are in pari materia, and are to be taken 
and considered together as one act. I do not think that the 
latter act intends to do more than to add somewhat to those 
matters named in the former which the Secretary of War is 
to take into consideration when he comes to act upon the loca- 
tion and plan of bridge made and proposed by the company: 

Section 5 of the act of April makes provision for the 
“security ” of navigation, but the expression is extended in 
the act of June so as to read * security and convenience” of 
navigation. Particular inquiry as to the effect of this new 
phraseology is unnecessary, for under either act it would 
seem to be the duty of the Secretary to see that the interests 
of navigation are not interfered with by the bridge further 
than is necessary for its construction under the grants and 
limitations of the acts in question. I think that the con- 
struction hereinbefore given to the words “desire to use,” in 
the act of April, sufficiently explains what I nnderstand the 
words “convenience of access and wants of all railways” to 
mean, as they occur in the act of June. With respect to the 
subject of highways, I respectfully refer to my opinion of 
August 7, 1872, (see ante, p. 92. 

To sum up all the questions, I should think the proper 
mode of procedure would be for the company to submit its 
location and plan of a bridge to the Secretary, and if he finds 
that they do not interfere with the navigation of the river 
more than is necessary to construct the bridge as provided 
for in section 2 of the act of April, and that, with a due 
regard to the interests of the company, it is convenient of 
access and use by other railways proposing to cross upon it, 
then the Secretary’s approval ought to be given; but if he 
has objections on any of said grounds, the company, when 
they are made known, ought to have an opportunity to obvi- 
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ate them if it can; and if the objection be one that cannot 
be removed without a change of location, then the objection 
must be overcome in that way, the Secretary having no 
right, in making objections, to take anything into consid- 
eration besides the interests of the company, except the 
navigability of the river and the convenience and wants 
of other railways preparing or proposing to cross upon the 
bridge. 
Very respectfully, your obedient servant, 
GEO. IL WILLTAMS. 


Hon. WM. W. BELKNAP, 
Secretary of War. 


RESIGNATION OF OFFICE. 


In October, 1272, C., then a surveyor of customs, tendered his resignation, 
which was subsequently accepted by the President, t@take effect on the 
31st of Junuary, 1873, about two months before the expiration of C.’s 
term. The appointment of C.’s successor in oftice was vot made until 
the last of March, 1873. C., however, did not personally discharge any 
of the duties of surveyor after January 31, 1873; but, from the latter 
date until his successor took possession of the office, its duties were 
performed by the deputy surveyor whom he had previously constituted. 
Claim is now made by C, for the salary and emoluments of the office for 
that period. Held that, by reason of the tender and acceptance of his 
resiguation, C. ceased to be surveyor on the 31st of January; that the 
authority of his deputy to act in that capacity thereupon terminated ; 
and that the claim mentioned has no validity. 

That a public office may be vacated by resignation is not only established 
by long and familiar practice, but is, moreover, recognized by positive 
law. 

A resignation may be effected by the concurrence of the oflicer and the 
appointing power ; its essential clements being an intent to resign on 
the one side and au acceptance onthe other. The principle upon which 
it rests is agreement. 

Hence, to perfect a resignation, nothing more is necessary than that the 
proper authority accept the offer to resign ; it then becomes efficient for 
the end intended, and operates to relieve the incumbent either imme- 
diately or on the day specially fixed, according to its terms. 

When a resignation once takes effcct, the official relations of the incum- 
bent are ipso facto dissolved ; and he no longer has any right to, or hold 
upon, the office. 
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The right of an incumbent of any office established ander the Government 
of the United States to continue therein after the expiration of his term 
until the appointment of his successor, depends upon whether Congress 
has thus provided; so that where Congress has not authorized the ofti- 
cer to hold over, his incumbency must. be deemed to cease at the end of 
his term, though no appointment of a successor may then be made. 
Opinion of Attorney-Geueral Butler (2 Opin., 714) disapproved. 

Semble that even if an officer, iu such case, were authorized to hold over 
after the expiration of his term, his resignation, if accepted, would dis- 
charge him from office, though a successor might not be appointed when 
the resignation, by its terms, takes effect. 

Under the 22d section of the act of March 2, 1799, chap. 22, in the event 
of the disability or death of the surveyor, the authority of his deputy to 
act as such terminates; and the term “ disability,” as used in that sec- 
tion, is comprehensive enough to embrace any cause whereby the officer 
becomes no longer capable of discharging the duties of the office, and 
in this sense it includes the case of a resignation. 


DEPARTMENT OF JUSTICE, 
June 17, 1873. 

Siz: Your communication of the 3d ultimo, and accompa- 
nying papers, @resent the following case: 

On the 22d of October, 1872, by a letter of that date, Mr, 
A. B. Cornell, then holding the oflice of surveyor of customs 
for the port of New York, tendered his resignation, which was 
subsequently accepted by the President, to take effect on the 
3lst of January, 1873; the time thus fixed being about two 
months before the end of the term for which Mr. Cornell had 
been appointed. 

In the latter part of March, 1873, Mr. George H. Sharpe was 
appointed to the same oflice, and in compliance with directions 
contained in a letter of the Commissioner of Customs, dated 
March 28, 1873, Mr. Cornell delivered the public property in his 
possession to Mr. Sharpe, the delivery taking place on the 
dist of that month. 

It does not appear that Mr. Cornell ever withdrew his res- 
ignation, or that the President ever revoked his acceptance 
thereof; nor does it appear that the former discharged per- 
sonally any of the duties of surveyor after January 31, 1873. 

From the last-mentioned date until Mr. Sharpe took pos 
session of the oflice, its duties were performed by the deputy 
survevor whom Mr. Cornell had constituted soon after the 
commencement of his term; and the salary and emoluments 
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of the office for that period are claimed by Mr. Cornell, on 
the ground, as it seems, that he remained the lawful incum- 
bent of the oflice until relieved by a successor, and that the 
discharge of its duties by the deputy as aforesaid was a dis- 
charge of them by the claimant. 

My opinion is requested as to the validity of this claim, 
upon the facts above stated. 

The main question here involved appears to be, whether 
Mr. Cornell, in consequence of the tender and acceptance of 
his resignation, ceased to hold the office of surveyor on the 
3ist of January, 1873. 

That a public office may be vacated by resignation, admits 
of no doubt. This mode of vacating an office is established 
by long and familiar practice, and is recognized by express 
provision of law. Thus the Constitution mentions vacancies 
which happen by resignation, (see art. 1, sec. 3, par. 2; also, 
art. 2, sec. 1, par. 5,) and in the legislation of Congress vacan- 
cies so happening are likewise mentioned. (See sec. 3, act of 
Mareh 2, 1867, 14 Stat., 450.) Nor can there be any doubt © 
that a resignation may be effected “by the concurrence of the 
officer and the appointing power. Its essential elements are 
an intent to resign on the one side, and an acceptance on the 
other. The principle upon which it rests is agreement; and 
in the absence of statutory regulation prescribing a particu- 
lar form by which it shall be evidenced, it may be either in 
writing or by parol, expressly or by implication. To perfect 
a resignation nothing more is necessary than that the proper 
authority manifest in some way its acceptance of the offer to 
resign. It then becomes effectual, and operates to relieve the 
incumbent either immediately or on the day specially fixed, 
according to its terms. 

An offer to resign is revocable by the officer prior to ac- 
ceptance ; after acceptance, and before it has taken effect, it 
mag be modified, or withdrawn entirely, by consent of both 
parties; but this control over it, in point of duration, would 
seem to extend no further. When a resignation once takes 
effect, the official relations of the incumbent are ipso facto 
dissolved; he no longer has any right to, or hold upon, the 
office. This is shown by the fact that an averment that the 
prosecator has duly resigned his office is a good return to a 
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mandamus to restore. (Angel and Ames on Corp., sec. 723; 
Wilcox on Corp., 239.) And in further corroboration of the 
same view, I may observe that it has been held by one of my 
predecessors that the resignation of a military officer, duly 
accepted by the proper autbority, operated to remove the 
officer; that thereafter the latter was out of the service as 
completely as if he had never been in it; and that he could 
only be restored thereto by a new appointment. (See Cap- 
tain Mimmach’s Case, 12 Opin., 535.) 

In the case now before me, it is not stated that there was 
anything in the terms of the resignation offered which pre- 
cluded its acceptance to take effect at the time designated. 
The legal sufficiency of the acceptance may therefore be 
fairly assumed, and since no additional act was required, 
either on the part of Mr. Cornell or on the part of the Presi- 
dent, to perfect the resignation or make it efficient for the 
purpose of vacating the office, the incumbency of the former 
must, on the principle above stated, have necessarily termi- 
nated when that time arrived, unless the resignation had 
previously been modified or withdrawn, of which there is no 
evidence. J am thus led to the conclusion that, by reason of 
the tender and acceptance of his resignation as aforesaid, Mr. 
Cornell ceased to be surveyor at the time referred to. This, 
in my opinion, is decisive of the matter in hand, and estab- 
hishes the invalidity of the claim. But it is thought proper 
to consider briefly the principal ground taken in its support. 

It is urged that, notwithstanding his resignation, Mr. Cor- 
nell continued in legal contemplation to hold the oflice until 
the appointment of Mr. Sharpe; that, as a general rule, an 
ofticer after the expiration of his term holds over until re. 
lieved by his successor, and that there is no difference, in 
this respect, between an oflicer who has resigned and one 
whose term has expired. 

In some of the State courts the doctrine has been laid 
down that where the term of an office is not limited to expire 
ata fixed time or upon a specified event, but there is simply 
a direction for the annual election of the officer, his original 
term continues, though after the year, until a successor is duly 
elected and qualified. (9 Am. Law Reg., N.S., 3733 Stratton 
vs. Oulton, 28 Cal., 44.) In others, however, it has been de- 
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nied that there is any common-law rule by which a public 
officer appointed or chosen for a specific term can hold 
office beyond that term, upon the failure of the proper body 
to appoint or elect a successor. (People vs. Tieman, 30 Bar- 
bour, 193; Philips vs. Wickham, 1 Paige, 590.) Attorney- 
General Butler, in an opinion dated April 7, 1835, thought 
that on the ground of public necessity the officers mentioned 
in the act of May 15, 1820, (which includes, among others, 
district attorneys, collectors of customs, naval officers, and 
surveyors of customs,) must be considered in contemplation 
of law as holding their offices until their successors shall be 
daly appointed and qualified. (2 Opin., 714.) But the con- 
trary has since been held by the district court of the United 
States for the eastern district of Pennsylvania, in the case 
of the United States district attorney for that district. (See 
16 Am. Law. Reg., 786.) This decision, as it would seem, 
accords wih the view previously expressed by the Supreme 
Court of the United States in the caso of The United States 
vs. Eckford’s executors, (1 How., 250.) The court there (ibid., 
338) remark: “ Under the act of 1820, collectors can only be 
appointed for four years. At the end of this term the office 
becomes vacant, and must be filled by a new appointment.” 
And the circumstance that Congress has expressly provided 
that certain officers whose appointments are for a definite 
term shall hold until their suecessors are appointed and quali- 
fied, (as for example, by the act of February 5, 1867, in the 
case of pension-agents, in addition to which other instances 
might be cited,) may be viewed as an indication that in the 
opinion of that body there does not exist any general rule of 
law continuing an incumbent in oftice after his term expires. 
Chancellor Walworth in Philips vs. Wickham, supra, remarked 
that * the numerous statutes, both here and in England, giv- 
ing such authority in express terms, seem wholly inconsist- 
ent with any such common-law principle.” 

Upon the whole, I think that, as regards offices established 
under the Government of the United States, the right of the 
incumbent of an office to continue therein after the expira 
tion of his term, until the appointment of his successor, 
depends altogether on whether Congress has provided that 
he may so continue; and that where the legislature has not 
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authorized the officer to hold over, his incumbency ceases at 
the end of his term. 

Yet, even where an officer is authorized to thus hold over 
after the expiration of his term, it seems to me that his res- 
ignation, if accepted by proper authority, would have the legal 
force and operation to relieve him from official responsibility, 
and discharge him from the office, though a successor were 
not appointed when the resignation by its terms took effect. 
No instance has fallen under my notice in which it has been 
held that a public officer, after having duly resigned, continued 
to be chargeable with the duties or entitled to the emoluments 
of the office so relinquished. 

With regard to the performance of the duties of the oftice 
of surveyor by the deputy constituted by Mr. Cornell, this, 
it is claimed, was in law a performance of them by the latter, 
who mast therefore be regarded as still holding the oilice, 
notwithstanding his previous resignation, during .the period 
those duties were thus discharged. 

The authority of a surveyor of customs to create a deputy 
is given by the 22d section of the act of March 2, 1799, (1 
Stat., 644.) That section provides, “that every collector, 
naval oflicer, and surveyor, in cases of occasional and neces- 
sary absence, or of sickness, and not otherwise, may respect- 
ively exercise and perform their several functions by deputy, 
duly constituted under their hands and seals respectively, 
for whom, in the execution of their trust, they shall respect- 
ively be answerable. * * * And in every case of the dis- 
ability or death of a surveyor, it shall be lawful for the col- 
lector of the district to nominate some fit person to perform 
his duties and exercise his authorities; and the authorities 
of the persons who may be empowered to act in the stead 
of those who may be disabled or dead shall continue until 
successors shall be duly appointed and ready to enter upon 
the execution of their respective offices.” 

It will be perceived that the cases in which a surveyor is 
authorized to perform his duties by deputy are limited to 
those of occasional and necessary absence and of sickness. Llere 
he is presumed to be still the incumbent of the office, capable 
of discharging its duties, though absent or sick; and in these 
cases he still acts, but acts by deputy. But in the event of 
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the disability or death of the surveyor, tbe authority of his 
deputy, as such, would seem to terminate ; the collector being 
then empowered to appoint a fit person to perform the duties 
until a successor is appointed. The word “disability,” as 
used in the statute, is comprehensive enough to embrace any 
cause whereby the officer becomes no longer capable of dis- 
charging the duties of the office, and in this sense it includes 
the case of a resignation. Thus it has been held that a law 
conferring power to supply by appointment a place vacated by 
death or disability, authorizes an appointment to be made 
where the vacancy is occasioned by resignation. (State vs. 
City of Newark, 3 Dutcher, 185-197.) 

Accordingly, when the resignation of Mr. Cornell took effect 
and he thereby ceased to be surveyor, there arose a disability 
which put an end to the authority of bis deputy to further 
act in that capacity, as effectually as if the office had been 
vacated by death; and though the deputy continued after- 
ward to discharge the duties of the office, yet he can no more 
be regarded, from a legal point of view, as having discharged 
them as the representative of Mr. Cornell than if the latter 
had died instead of resigned. 

After careful consideration of the claim, in connection with 
the facts presented, I am unable to arrive at any other con- 
clusion than that already indicated, namely, that it has no 
validity. 

Very respectfully, your obedient servant, 


GEO. H. WILLIAMS. 
Hon. WM. A. RICHARDSON, 


Secretary of the Treasury. 


CASE OF SAMUEL J. HARRIS. 


Where a soldier belonging to the Ninth Regiment of Infantry deserted on 
the 19th of September, 1870, but in about one year afterward re-enlisted 
under an alias in the Sixth Regiment of Infantry, and (be having subse- 
quently acknowledged that he was a deserter from the former regiment) 
an order was issued on the Lith of March, 1873, for his trial by a court- 
martial four desertion, of which offense he was thereupon tried by the 
court, convicted, and sentenced to punishment: Held that the prosecu- 
tion was barred by the two years’ limitation prescribed by the 88th 
article of war, and that, consequently, the conviction and sentence of 
the coart are void. 
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“Manifest impediment,” as used in that article, does not mean merely 
want of evidence, or ignorance as to the offender or offense by the mil 
itary authorities; but i¢ means something akin to absence—want of 
power, or a physical inability to bring the party charged to trial. 


DEPARTMENT OF JUSTICE, 
June 30, 1873. 

Sir: [ have the honor to acknowledge the receipt of your 
letter of the 24th instant, inclosing the record of a court-mar- 
tial in the case of Private Sanuel J. Harris of the Ninth Iufan- 
try, and have considered the question, stated in the indorse- 
ment of the Judge-Advocate-General thereon, as to the le- 
gality of the proceedings of the court in view of the limita- 
tion of time within which prosecutions for military offenses 
may be tried and punished, prescribed by the 83th article of 
war. 

The record shows that Harris enlisted in the Ninth Infantry 
on the 16th day of August, 1870, and deserted on the 19th day 
of the next ensuing month. About one year afterward he 
enlisted in the Sixth Infantry under an alias, and on or about 
the 26th of October, 1872, le confessed to an officer of that 
regiment that he was a deserter from the Ninth Infantry. 
On the 11th of March, 1873, an order was issued for the con- 
vening of the court before which he was tried, and on the 
£4th of April his trial was proceeded with, and he was found 
guilty of the offense and sentenced to punishment. 

The 88th article of war prescribes that “ no person shall be 
liable to be tried and punished by a general court-martial for 
any offense which shall appear to have beeu committed mcre 
than two years before the issuing of the order for such trial, 
unless the person, by reason of having absented himself, or 
some other manifest impediment, shall not have been amen- 
able to justice within that period.” 

To determine the question in this case, it Is necessary, as 
far as practicable, to define the meaning of the words “ by 
rerson of having absented himself,” as used in said article. 

They certainly do not mean absence from the State or be- 
youd seas, as those terms are ordinarily used in statutes of 
limitation, for they relate only to civil jurisdiction. To say 
that they mean absence from the company in which, or locality 
where, the offender enlisted, would seem to be a too narrow 
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construction. Iam inclined to think that it would be fair to 
hold that the absence contemplated by the article is an ab- 
sence from the reach or jurisdiction of the military authori- 
ties. To avoid the limitation of the article, it would seem to 
be necessary that the accused should not only be absent, but 
that he should be where the military authorities by reason- 
able diligence could not make him amenable to justice. 

Harris was absent from his company for more than two 
years, but he was absent from the Army but little more than 
one year. HLere-enlisted under an alias, and the strong prob- 
ability is that his identity was not known until after he con- 
fessed that he was a deserter, which was not until after the 
lapse of two years from the date of his desertion. But this 
is more a lack of evidence than a want of jurisdiction. He. 
was, after about one year’s absence, where he could be ar- 
rested and tried any day, but the Army authorities had not 
the necessary evidence upon which to proceed. 

Article 22 makes provision for the punishment of a per- 
son for re-enlistment in @ company or a regiment without a 
regular discharge from another. But it seems to me that 
when a person has committed an offense for which he is 
triable by a court-martial, and for any part of the ensuing 
two years is in the Army, or subject to its authority, without 
arrest or trial, the military jurisdiction ovef that offense is at 
anend. ‘ Manifest impediment,” as used in the 88th article, 
does not mean merely want of evidence, or ignorance as to 
the offender or offense by the military authorities, but it means 
something akin to absence—want of power, or a physical in- 
ability to bring the party charged to trial. There was no 
manifest impediment in the case of Harris, unless his con- 
cealment of the fact that he was a deserter was such, which 
cannot be held without holding that persons subject to trial 
by court-martial can be tried at any time after the commis- 
sion of the offense, whenever the military authorities think 
they have evidence enough to secure a conviction. This 
would be practically an abolition of the limitation. 

Attorney-General Wirt, in discussing the 88th article of 
war, says, speaking of the limitation: “1 do notthink that itis 
competent for any individual to waive it, or that a court-mar- 
tial can proceed, even ou the application of the arrested party, 
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to examine into offenses of more than two years’ standing pre- 
vious to the order summoning the court, unless the prosecu- 
tor can show that the party accused, by reason of absente or 
some other manifest impediment, had not been amenable to 
justice within the time limited by the rule.” (1 Opin., 384.) 

Attorney-General Black says, (9 Opin., 183,) ‘* Causes of de- 
lay arising from the conduct of the party accused are mani- 
fest impediments within the meaning of the 88th article. It 
is a broad principle of law and of natural justice that no man 
can take advantage of his own wrong; accordingly, wher- 
ever we find statutes of limitations in favor of offenders, they 
are coupled with an exception against persons beyond the 
jurisdiction of the proper court and fugitives from justice.” 

Thislanguageneedssome modification. Persons prosecuted 
for crime are not allowed to claim that the statute of limita- 
tions runs in their favor for and during the time they are 
absent from the State or beyond seas, or,in other words, 
beyond the jurisdiction of the court. But any concealment 
of the evidence of their guilt, or other like fraud on their 
part while they remain in that jurisdiction, by which the 
prosecution is delayed until the time of the bar has run, 
does not deprive them of the benefit of the statute. Stat- 
utes of limitations in criminal matters apply to all cases not 
expressly excepted from their operation. 

My opinion, therefore, is, that the proceedings of the court- 
martial in the case of Private Samuel J. Harris were beyond its 
jurisdiction, and that his conviction and sentence thereunder 
are void. 

Very respectfully, | 
GEO. H. WILLIAMS. 
Hon. WM. W. BELKNAP, 
Secretary of War. 


FREEDMEN’S BUREAU. 


The Commissioner of the Freedmen’s Bureau is liable for all losses sus- 
tained by the Government through the default of subordinate disburs- 
ing-officers or other persons employed by him in the disbursement of 
the moneys intrusted to him under the joint resolution of March 29, 
1867, [No. 25. ] 


TO THE SECRETARY OF WAR. 269 


Freedmoen’s Bureau. 


Where a military officer, detailed for duty in that Bureau, has been guilty 
of misappropriation of money or any violation of the rules and regula. 
tions governing disbursing-ofticers of the Army, he may be tried by 
court-martial in the same manner as avy other such Army officer. 


DEPARTMENT OF JUSTICE, 
July 3, 1873. 

Siz: I have duly considered your communication of the 
3lst of May, with the accompanying documents and papers, 
upon the subject of the frauds in the late Bureau of Refugees, 
Freedmen, and Abandoned Lands. 

The papers which you transmit me are in many respects 
incomplete, and particularly so in not including the bonds 
or copies of the bonds of the Commissioner of said Bureau 
and of its chief disbursing-officer, and I have been able to 
obtain but one of them. I think, however, that I have 
enough facts before me to enable me to answer the ques- 
tions which you propose. 

The Freedmen’s Bureau was established by the act of 
March 3, 1865, (13 Stat., 507,) the material parts of which are 
as follows: 

By section 1 it is provided that “the said Bureau shall 
be under the management and control of a Commissioner, to 
be appointed by the President, by and with the advice and 
consent of the Senate, whose compensation shall be three 
thousand dollars per annum, and such number of clerks as 
may be assigned to him by the Secretary of War; * * *& 
and the Commissioner and chief clerk shall, before entering 
upon their duties, give bonds to the Treasurer of the United 
States, the former in the sum of fifty thousand dollars, and 
the latter in the sum of ten thousand dollars, conditioned for 
the faithful discharge of their duties respectively, with sure- 
ties to be approved as sufficient by the Attorney-General, 
which bonds shall be filed in the office of the First Comptrol- 
ler of the Treasury, to be by him put in suit for the benefit 
of any injured party upon any breach of the condition thereof.” 

Section 3 provides for the appointment by the President, 
by and with the advice and consent of the Senate, of an 
assistant commissioner for each of the States declared to be 
in insurrection, not,exceeding tenin number, “ whoshall, under 
the direction of the Commissioner, aid in the execution of the 
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provisions of this act, and he shall give a bond to the Treas- 
urer of the United States in the sum of twenty thousand dol- 
lars, in the form and manner prescribed in the first section 
ofthis act; * * * and any military officer may be detailed 
and assigned to duty under this act without increase of pay 
or allowances. The Commissioner shall, before the commence- 
ment of each regular session of Congress, make full report of 
his proceedings, with exhibits of the state of his accounts, to 
the President, who shall communicate the same to Congress; 
and shall also make special reports whenever required to do 
so by the President or either House of Congress.” 

By a resolution of March 29, 1867, (15 Stat., 26,) it is pro- 
vided *‘ that all checks and Treasury certificates to be issued 
in the settlement of claims for pay, bounty, prize:money, 
or other moneys due to colored soldiers, sailors, or marines, 

* * *  ghall be made payable to the Commissioner of the 
Freedmen’s Bureau.” Section 2 enacts “that the Commis- 
sioner of the Freedmen’s Bureau shall be held responsible for 
the safe custody and faithful disbursement of the fund in- 
trusted to him,” and section 3 provides “that all moneys held 
or disbursed under the provisions of this resolution shall be 
held and disbursed uuder the same rules and regulations 
governing other disbursing-officers of the Army.” 

The papers which you inclose to me show that considerable 
sums of money have been taken from the Treasury by offi- 
cers employed in this Bureau, by means of forged receipts 
and vouchers for bounties due colored soldiers, and by means 
of receipts and vouchers fraudulently procured from them, 
and you ask my opinion upon two questions: 

1st. In cases where the guilty parties cannot be prosecuted, 
what should be the course in order to the protection of the 
interests of the Government and of claimants? 

2d. When prosecution is not barred by the statute of lim- 
itations, what action should behad? To what extent are the 
late Commissioner of the Bureau of Refugees, Freedmen, and 
Abandoned Lands, and his chief disbursing-officer, responsi- 
ble? 

Your questions are not quite so explicit as I could wish, 
and Iam not certain whether by the word “ prosecution” you 
refer solely to criminal proceedings against the offender, or 
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to civil and criminal. For offenses of this kind, it is open to 
the Government to proceed criminally against the offender, 
and likewise to proceed in civil action against him and against 
aby person who is responsible for his acts. Where it is im- 
possible to proceed criminally, either by the offender’s hav- 
ing absconded or the prosecution being barred by the statute 
of limitations, he may be sued in civil action if it be deemed 
expedient, or if property of his can be attached. If, therefore, 
any disbursing-officer or other officer or clerk employed by 
the Bureau has obtained money, in the methods mentioned in 
your communication, from the Government, and it is thought 
best to sue him personally, the papers may be sent to the 
district attorney of the district in which he resides, or where 
he has property, for action. There is no statute barring the 
United States in civil actions. 

The late Commissioner of the Freedmen’s Bureau gave no 
bond on his appointment in 1865, because, as he informed me, 
Mr. Stanton, then Secretary of War, did not think that the 
provision in respect of bonds was intended to apply to the 
case of an officer of the Army detailed for duty under that 
act. After due consideration, [ find it impossible to concur in 
this opinion. 

The object of a bond is not to have the means of punishing 
a defaulter, but the protection of the Government from pe- 
cuniary loss, and this object is just as important in case of a 
military officer asofacivilian. A bond, however, given under 
the act of 1865, clearly would not cover loss of money paid 
to the Commissioner under the joint resolution of 1867; but 
by the 3d section of that resolution all money paid or dis- 
bursed thereunder “shall be held and disbursed under the 
same rules and regulations governing other disbursing-ofticers 
of the Army.” This required the Commissioner to give a 
bond in the same manner that any disbursing-ofticer of the 
Army would do. 

On the 31st of October, 1871, the Commissioner did give 
a bond in the sum of ten thousand dollars, the condition of 

which recites that he has been appointed “a special agent 
and disbursing-officer of the Bureau of Refugees,” &c., and 
provides that he shall “henceforth, during his holding and 
remaining in said office, carefully discharge the duties thereof, 
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and faithfally expend all pablic money, and honestly account 
for the same, and for all public property which shall or may 
come into his hands on account of subsistence and Quarter- 
masters Department or of said Bureau, without fraud or 
delay.” 

This bond was not given till four years after the appoint- 
ment of the Commissioner to pay the claims of colored soldiers 
under the joint resolution of 1867, and of course covers no 
default previous to its date. The form would seem to be 
one prepared for bonds of ordinary disbursing-officers of the 
Army, and is a little ambiguous in designating the office and 
duties of the principal obligor. Reference ought to have been 
made in the bond to the joint resolution. 

There is no provision requiring any other officer than those 
already named to give bonds, but it was perfectly lawful to 
take a bond from any subordinate oflicer of the Bureau, em- 
ployed in the disbursement of money, direct to the United 
States, and such bond would have been valid and binding 
although not required by statute. (United States vs. Hodson, 
10 Wall., 395.) 

Under the act of 1865 the Commissioner of the Freedmen’s 
Bareaa would not, I think, be liable for moneys paid directly 
to the assistant commissioners, and disbursed by them. The 
assistant commissioners were not appointed by him, nor were 
they his agents, but were Government officers, and by requir- 
ing bonds to be given by these officers the statate would 
seem to have intended to relieve the Commissioner from lia- 
bility for their acts within the limits of their several juris- 
dictions. But the joint resolution of 1867 is very explicit; 
all money paid under that act is paid directly to the Commis- 
sioner, and it is enacted that “he shall be responsible for the 
safe custody and faithful disbursement of the fund intrusted 
to him.” Nothing is said about any of the assistant commis- 
sioners or about any disbursing-officer, and although it was 
probably necessary and undoubtedly was lawful for the Com- 
missioner to appoint and employ disbursing-officers besides 
himself, nevertheless he is responsible civilly under this act 
for their acts the same as if done by himself; and even if he 
took bonds from them directly to the Government, this can- 
not relieve him of such liability. The Government may en- 
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‘force both securities in order to indemnify itself for any loss 
which, through the default of a subordinate officer, it may 
have suffered. This liability might in some respects be en- 
larged by the terms of the bond given by the Commissioner, 
but it, of course, could not be in the least diminished. 

The Commissioner of the Freedmen’s Bureau, therefore, is 
liable for all losses sustained by the Government through 
the default of a subordinate disbursing-officer or other per- 
sons employed by him in the disbursement of the moneys in- 
trusted to him under the joint resolution of 1867. 

As to the chief disbursing-officer, it 1s almost impossible, 
upon the facts which are now before me, to state what his 
liability to the Government may be. Of course he is liable, 
both civilly and criminally, for his own misconduct. How 
far he is liable for the acts of subordinates employed under 
him, is a question which it is impossible for me to answer 
without a copy of his bond, and without more information in 
respect of his appointment and employment than I have been 
able to obtain from a perusal of the papers sent to me. If 
any other officers gave bonds to the Government, their sure- 
ties are liable for their misconduct, or loss occasioned by them, 
according to the tenor thereof. Further than this, upon the 
facts before me, I cannot answer. 

Your second question seems likewise to include the subject 
of criminal, in addition to civil, prosecutions. Tor acts of 
fraud or embezzlement under this act, the offending parties 
are, of course, liable criminally, unless the offense is barred 
by the statute limiting ordinary criminal prosecutions to two 
years. Any disbursing or other officer who has misappro- 
priated money intrusted to him under this act may be in- 
dicted therefor, whether he is appointed directly by the Gov- 
ernment or is a subordinate oflicer or clerk appointed by the 
Commissioner or any other officer of the Bureau. (United 
States vs. Harticell, 6 Wall., 385.) Such prosecution must be 
by indictment, unless the offender is liable to trial by court- 
martial. 

By section 3, “any military officer may be detailed and 
assigned to duty under this act without increase of pay or 
allowances.” | 

It is sufficient for the present case to say that a military 

18 O 
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officer so detailed and assigned to duty still remains within 
military jurisdiction, and is liable to military law for any vio. 
lation of his duty as such. 

A more difficult question arises under section 3 of the joint 
resolution of March 29, 1867, whereby “all money held or 
disbursed under the provisions of this resolution shall be 
held and disbursed under the same rules and regulations 
governing other disbursing-officers of the Army.” The lan- 
guage of this is a little obscure when reference is made to 
the act establishing the Freedmen’s Bureau, and this obscur- 
ity probably arises from the fact, of which I am informed, 
that all the principal officers of the Bureau were military 
ofticers assigned to this special duty. I do not think that 
this provision can be considered as subjecting to trial by 
court-martial a person not otherwise subject to such juris- 
diction. To have that effect an act ought to be clear and 
unambiguous, and it would only be by a most forced and 
violent construction that “rules and regulations governing 
other disbursing-officers of the Army” can be interpreted to 
include liability to trial by martial law in respect of civilians. 

The “rules and regulations” governing disbursing-officers 
would establish the degree of responsibility and accounta- 
bility to which the Commissioner would be liable, leaving his 
trial by civil or military tribunal to depend upon his civil or 
military status. This question, however, if the facts be as I 
am informed, is of no practical importance. 

If, therefore, any military officer detailed for duty in the 
Freedmen’s Bureau has been guilty of misappropriation of 
money, or any violation of the rules and regulations gov- 
erning disbursing-oflicers of the Army, he may be tried by 
court-martial in the same manner as any other such Army 
officer. 

Finally, I need hardly say that claim-agents and other per- 
sons, not officers of the Government, who have obtained 
money from the Bureau by means of forged receipts and 
vouchers, and other frauds, can be prosecuted criminally if 
two years have not elapsed since the commission of the crime, 
and can also be sued in the civil courts by the United States 
in the same manner as employés of the Bureau can be. 

As I have before said, there is no statute limiting the time 
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within which the Government can begin a civil suit; but suits 
for penalties and double damages, under the act of March 2, 
1863, must be begun within six years. (12 Stat., 696-698.) 

Ihave the honor to be, very respectfully, your obedient 
servant, 

GEO. H. WILLIAMS. 
Hon. WM. W. BELKNAP, 
| Secretary of War. 


INTERNAL REVENUE. 


The rule that a fiual decision, upon a knowledge of all the facts, made by 
an ofticer authorized to decide on claims against the Government, is not 
to be re-opened and reviewed by his successors in oflice, except for the 
correction of mistakes such as errors in calculation, &c., re-aftirmed, 
and applied to cases acted upon by the Commissioner of Internal Rey- 
enue under the 44th section of the act of June 30, 13864, chap. 173. 


DEPARTMENT OF JUSTICE, 
July 16, 1873. 

Siz: I have the honor to acknowledge the receipt of your 
letter of June the 18th, requesting my opinion on the follow- 
ing point: 

“Can the Commissioner of [uternal Revenne re-open a case 
in which one of his predecessors, acting under the authority 
conferred by section 44 of the internal-revenue act of June 
30, 1864, (13 Stat., 239,) has disallowed a portion only of a 
Sum claimed to be illegally collected under section 6 of the 
above-stated act, (13 Stat., 208,) the part allowed and the 
part disallowed resting on the same evidence ?” 

The sections of the acts referred to in your question contain 
the following provisions : 

“Section 44. And be it further enacted, That the Commis- 
sioner of Internal Revenue, subject to regulations prescribed 
by the Secretary of the Treasury, shall be and is hereby 
authorized, on appeal to him made, to remit, refund, and pay 
back all taxes erroneously or illegally assessed or collected, 
all penalties collected without authority, and all taxes that 
Shall appear to be unjustly assessed or excessive in amount 
or in any manner wrongfully collected.” 
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“Section 6. First: On cotton, raw or unmanufactured, two 
cents per pound.” 

The act of July 13, 1866, (14 Stat., 98,) provides that there 
shall be paid by the producer, owner, or holder, upon all cot- 
ton produced within the United States, and upon which no tar 
has been levied or paid or collected, a tax of three cents per 
pound as hereinafter provided ; and the weight of such cot- 
ton shall be ascertained by deducting four per centum for 
tare from the gross weight of each bale or package. 

In your letter you state that prior to the act of July 13, 
1866, the law contained no specific provision for deduction of 
the weight of the rope and bagging from the gross weight of 
cotton. That on November 11, 1865, Commissioner Rollins 
issued instructions that a reasonable allowance be made for 
the same. That the Department has latterly consented to a 
specific allowance of four per centum for bagging and rope in 
cases where the cotton-tax was collected prior to the act of 
July 13, 1866, and not acted upon by any prior Commissioner. 
That acting upon the decision of November 11, 1865, Com- 
missioner Rollins refunded in each claim only so much of the 
amount as was paid subsequent to the date of his ruling re- 
jecting the remainder. 

Application has been made to the present Commissioner for 
the re-opening and allowance of some of the claims thus al- 
lowed in part and rejected in part by one of his predecessors. 

The rule that a final decision, upon a knowledge of all the 
facts, made by an oftlicer authorized to decide on claims against 
the Government, is not Hable to be re-opened and reviewed by 
his successors in office, unless the decision is founded on mis- 
takes in matters of fact arising from errors in calculation or 
the absence of material testimony afterward discovered or 
produced, is well established. (15 Peters, 400; 2 Opin., 463, 
507, 517; 12 Opin., 172, 358; 9 Opin., 84; 13 Opin., 337.) 

In Chorpenning’s Case, (12 Opin., 358,) Attorney-General 
Stanbery says: “I take it to be a well-settled principle that 
the final decision of a case before a head of a Department is 
binding upon his successors in the same Department, subject, 
however, to some equally well-established exceptions, and 
these are where there has been a palpable error of calcula- 
tion, or where new facts are subsequently brought forward 
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which show that the former decision was erroneous and would 
not have been made if they had been known at the time of 
the decision.” 

And in Tharp’s Case, (2 Opin., 464,) Attorney-General 
Taney uses the following language: ‘“ For if a final decision, 
upon a knowledge of all the facts, made by an officer authorized 
to decide on claims against the Government, is liable to be 
opened and reviewed by his successor in office, every change 
in the officer will produce a new hearing of the claim, and the 
accounts of the Government will always remain open and 
unsettled.” ; 

In 9 Opinions, 34, Attorney-General Black holds that “ if 
it has been once heard and determined by the proper ofticer, 
there can be no propriety in opening it anew. This rule is 
well settled, and ought to be strictly adhered to.” 

Has the subject-matter of the cases asked to be re-opened 
been already adjudicated ? Can it be shown that when the 
original decision was made there were mistakes arising from 
errors in calculation, or that any facts existed at that time 
which were not before the Commissioner, or that any facts 
have since transpired which have any bearing upon the ques- 
tion submitted to him? Unless this can be shown, these 
cases are not exceptions to the well-settled principles of law. 

The ruling of the present Commissioner in recent cases can 
have no bearing upon the decision of the Commissioner in 
cases for which relief is sought. It was a matter of discre- 
tion with the old Commissioner, and is also a matter of discre- 
tion with the present Commissioner. 

There is no law allowing a specific deduction in cases in 
which the tax was paid prior to the act of July 13, 1866; and 
the present Commissioner, in allowing the deduction of £4 per 
centum on such cases as are originally brought before him, 
makes a separate ruling, which applies to such cases, but not 
to cases decided by prior Commissioners. 

Very respectfully, 
GEO. H. WILLIAMS. 

Hon. We. A. RICHARDSON, 

Secretary of the Treasury. 
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TELEGRAPHIC COMMUNICATIONS. 


Telegraphic messages between district attorneys and marshals, on official 
business, are entitled to be transmitted over telegraphic lines operating 
under the provisions of the act of July 24, 1266, chap. 230, at the rates 
fixed by the Postmaster-General pursuant to the 2d section of that act. 

The word ‘ between,” as used in that section, is to be taken distributively, 
as applying to ofticial communications between one Department of the 
Government and another, between a Department and its officers and 
agents or the officers and agents of another Department, between offi- 
cers and agents of the same Department, and, finally, between officers 
and agents of one Department and those of another. 

The only limitation applicable is, that the telegraphing must be in cases 
where the rates are payable out of public moneys, or are to be accounted 
for to the Government by the oflicer making the expenditure. 


DEPARTMENT OF JUSTICE, 
July 10, 1873. 

Sir: [have the honor to ackuowledge the receipt of your 
letter of the 26th ultimo, asking for my opinion upon a case 
presented, as follows: 

The Ion. William Orton, president of the Western Union 
Telegraph Company, in a letter addressed to you under date 
of 20th June, ultimo, expressed the opinion that the Govern- 
ment rates should not apply to telegraphic communications 
on official business transmitted directly between ofticers or 
agents of the Government, and you quote from his letter as 
follows: “A district attorney of the United States applied 
for an order directing that his messages relating to his official 
business be received and payment accepted at Government 
rates. I expressed the opinion that the rates which the Post- 
master-General is authorized to fix are applicable only to com- 
munications exchanged between the several Departinents of 
the Government and their officers and agents, and not upon 
communications between such agents directly. Butas sucha 
construction, ifaccepted, would be diflicult to enforce, I sug- 
gested that the test, appheable to all cases where elaim is 
made that messages should be sent at Government rates, should 
be this: If the tolls are to become a charge aguinst the 
United States, payable out of the Treasury, then the message 
should be sent at Government rates ; but if, as in the case of 
a United States marshal or attorney, the disbursements for 
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telegraphing are payable out of official fees or commissions 
or from the proceeds of penalties or forfeitures, then the Gov- 
ernment rates should not apply.” | 

I do not agree to the applicability of the test proposed by 
Mr. Orton, or to his conclusions upon the point presented. 
Certain rights and privileges as to the public lands, and oth- 
erwise, are granted by the act of July 24, 1566, entitled “An 
act to aid in the construction of telegraph-lines, and to secure 
the Government the use of the same for postal, military, and 
other purposes,” (14 Stat., 221,) to such telegraph companies 
as shall file with the Postmaster-General a written accept- 
ance of the obligations and restrictions thereby imposed. 

Section 2 of said act is as follows: “That telegraphic com- 
munications between the several Departments of the Gov- 
ernment of the United States and their officers and agents 
shall, in their transmission over the lines of any of said com- 
panies, have priority over all other bnsiness, and shall be 
sent at rates to be annually fixed by the Postmaster-General.” 

Manifestly, the object of this section, as indicated by the 
title of the act, was to require such companies as availed 
themselves of its benefits to transact the business of the 
Government at rates to be annually fixed by the Postmaster- 
General. I think that the word “between” in said section 
should be taken distributively, as applying to communica- 
tions between, first, one Department and another; second, a 
Department and its officers and agents; third, a Department 
and the officers and agents of another Department; fourth, 
the officers and agents of the same Department; and, fifth, 
the officers and agents of one and those of another Depart- 
ment. This construction is, in my judgment, in conformity 
with the reason of the statute. 

Mr. Orton seems to think that district attorneys and mar- 
shals are entitled to the fees which they receive. But they are 
required by the 3d section of the act of February 26, 1853, 
(10 Stat., 161,) to account for every dollar thereof, and pay 
over the same into the Treasury of the United States, retain- 
ing therefrom a compensation fixed by law for their services. 
To compel them, therefore, to pay higher than other officers 
for official telegraphing would be, to that extent, in many 
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cases, as much of a loss to the Treasury as though the money 
had been directly appropriated therefrom for that purpose. 

Mr. Orton’s test is wholly inadmissible on account of its 
wantof uniformity. Why should an officer whose maximum 
compensation is three thousand dollars, to be made out of 
fees, pay for Government telegraphing higher rates than any 
other officer for similar telegraphing whose salary of three 
thousand dollars is paid directly out of the Treasury ? 

Mr. Orton gives an unreasonably narrow construction to 
the 2d section of said act. Why should a telegraphic mes- 
sage from the Attorney-General to a district attorney be sent 
for twenty-five cents, when the district attorney, for telegraph- 
ing the same number of words the same distance to the mar- 
shal of his district, and upon the same business, is compelled 
to pay one dollar? Both messages may be of equal impor- 
tance, and both upon Government business. Can any good 
reason be given why a collector of internal revenue, in tele- 
graphing toa district attorney upon the business of his office, 
should pay a higher rate than the Commissioner of Internal 
Revenue is required to pay for a like telegram to the col- 
lector? Departments, so far as their adminstrative acts are 
concerned, are nothing but oflicers and agents of the Govern- 
ment. 

Clearly, to my mind, the intent of Congress was that tele- 
graph companies, operating under the act of July 24, 1866, 
should transact the business of the Government at rates fixed 
by the Postmaster-General, and it is of minor importance as 
to who sends or receives the telegram. My opinion, therefore, 
is that the Departments, their officers and agents, may inter- 
changeably telegraph each other, as hereinbefore stated, upon 
Official business, subject only to the limitation that the tele- 
graphing must be in cases where the rates are payable out of 
public moneys, or are to be accounted for to the Government 
by the officer making the expenditures. 

Very respectfully, 
GEO. H. WILLIAMS. 

Hon. JNo. A. J. CRESWELL, 

Postmaster-General. 
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EXTRADITION. 


Where a citizen of Prussia, charged with the commission of a crime in 
Belgium, and with having thence afterward fled to the United States, 
was demanded by the German government, for the purpose of trial and 
punishment, under the extradition treaty between the United States 
and Prussia of June 16, 1852, which provides for the delivery up of 
persons who, being charved with certain crimes “committed within the 
jurisdiction of either party,” shall be found within the territories of the 
other: Held that although, by the law of Prussia, the accused might be 
justiciable in that country for the alleged offense, irrespective of the 
locality of its commission, yet that under said treaty the locus delicti is 
material, and unless it be within the jurisdiction of the demanding 
party the provisions of the treaty do not apply ; and that, accordingly, 
in the present case, as the place where the alleged crime was committed 
is manifestly not within the jurisdiction of Gérmany, the accused was 
not demandable under the treaty. 


DEPARTMENT OF JUSTICE, 
: July 21, 1873. 
Sir: I have the honor to acknowledge the receipt of your 
communication of the 7th instant, in which you submit for my 
official opinion the following case and question: 


* Carl Vogt, a Prussian citizen, charged with the commis- 
sion of the crimes of murder, arson, and robbery, committed in 
Brussels, in the kingdom of Belgium, is found a fugitive in 
the United States. Can the German government, under the 
provisions of the treaty for the extradition of eriminals con- 
cluded between the United States and Prussia and other 
states, June 16, 1852, rightfully demand the surrender by 
this Government of the fugitive Vogt, in order that he may 
be tried and punished in Prussia for the offense which he is 
alleged to have committed in Belgium ?” 

Those parts of the preamble and treaty ance to this 
question are as follows : 

Preamble. “ Whereas it is found expedient for the better 
administration of justice and the prevention of crime acithin 
the territories and jurisdiction of the parties, respectively, that 
persons committing certain heinous crimes, being fugitives 
from justice, should, under certain circumstances, reciprocally 
be delivered up, and also to enumerate such crimes explicitly 5 
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and whereas the laws and constitution of Prussia and of the 
other German states, parties to this convention, forbid them 
to surrender their own citizens to a foreign jurisdiction, the 
Government of the United States, with a view of making 
the convention strictly reciprocal, shall be held equally free 
from any obligation to surrender citizens of the United 
States.” 

Article 1. “It is agreed that the United States and Prus- 
sia, and the other states of the Germanic Confederation 
included in, or which may hereafter accede to, this conven- 
tion, shall, upon mutual requisitions by them or their minis- 
ters, officers, or authorities, respectively made, deliver up 
to justice all parties who, being charged with the crime of 
murder, or assault with intent to commit murder, or piracy, 
or arson, or robbery, or forgery, or the utterance of forged 
papers, or the fabrication or circulation of counterfeit money, 
whether coin or paper money, or the embezzlement of pub. 
lic moneys, committed within the jurisdiction of either party, 
shall seek an asylum or shall be found within the territories 
of the other.” 

You state that “the surrender of Vogt is claimed by the 
German government on the ground that heisa Prussian and 
a subject of the Emperor of Germany; that by the law of 
Prussia at the date of the conclusion of the extradition treaty 
between the United States and Prussia and other German 
states, 16th of June, 1852, a Prussian subject who committed 
certain crimes (among which those with which Vogt is charged 
are included) within the territory of another nation and 
beyond the territories of Prussia, was, nevertheless, subject 
to be tried and punished in Prussia. This is also now the 
Jaw of the German Empire.” 

The following appears to be the only point in controversy : 
Whether or not, according to the true intent and meaning 
of said treaty, the crimes com:nitted by Vogt in the kingdom 
of Belgium were committed within the jurisdiction of Ger- 
many. 

To affirm that the jurisdiction of Germany, by virtue of its 
own laws for the punishment of crimes, extends over the ter- 
ritory of Belgium, is equivalent to holding that the same Juris- 
diction extends to France, Great Britain, and the United 
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States, and indeed to every nation and country of the world. 
Manifestly, the words ‘‘committed within the jurisdiction” 
imply that the crimes named in the treaty may be commit- 
ted without the jurisdiction of the parties thereto. Bat if 
the crimes committed in Belgium were committed within the 
urisdiction of Germany, then it follows, as Belgium is as 
ildependent of Germany as any other nation, that it is im- 
possible for crimes to be committed ontside of the jurisdiction 
of the German Empire. 

I think, too, that the treaty clearly contemplates that the 
fugitive claimed must be a person escaping from the juris- 
diction of the party making the claim to the jurisdiction of the 
other party, recognizing two distinct and independent juris- 
dictions. But if the claim of Germany is correct in this case, 
Vogt isas much within her jurisdiction now as he was when the 
crimes charged upon him were committed, for the laws under 
which she claims have as much force within the United States 
as they have in Belgium. The laws of Germany, which pro- 
vide for the punishment there of crimes committed elsewhere 
by her subjects, imply, ex necessitate, as a condition for the 
exercise of that power, that such guilty subjects must come 
or be conveyed from a foreign place or jurisdiction where the — 
crimes are committed to some place where they can be taken 
or received and held by German authority. Germany has an 
unquestioned right to punish her subjects, ifshe chooses, for 
crimes committed in Belgium or the United States, but it 
would not be proper, therefore, to say that Belgium and the 
United States are within her jurisdiction; but it would be 
proper to say that she has made provisions to punish her 
subjects for crimes committed without as well as within her 
jurisdiction. 

I am quite clear that the words “committed within the 
jurisdiction,” as used in the treaty, do not refer to the per- 
sonal liabilities of the criminal, but to locality. The locus 
delicti, the place where the crime is committed, must be within 
the jurisdiction of the party demanding the fugitive. 

Stress is put upon the supposed difference in the meaning 
of the words “territory ” and “jurisdiction,” and it is argued 
that the latter is more comprehensive than the former term. 
This is not necessarily, but probably, so; bat it does not fol- 
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low that Belgium is within the jurisdiction of Germany. All 
nations have jurisdiction beyond their physical boundaries. 
Vessels upon the high seas and ships of war everywhere are 
within the jurisdiction of the nations to which they belong. 
Limited jurisdiction by one nation upon the territory of another 
is sometimes ceded by treaty, as appears from the treaties 
between the United States, Turkey, China, Siam, and other 
powers. Constructive jurisdiction may possibly exist in spe- 
cial cases, arising in barbarous countries or uninhabited 
places; so that effect can be given to the word “ jurisdiction,” 
as meaning more than territory, without holding that Ger- 
many has jurisdiction over crimes committed in Paris, Lon- 
don, or Washington. 

Local claims or detinitions cannot be allowed to govern this 
case. When nations diseuss and treat of their respective 
jurisdictions, they do not refer to those duties and respousi- 
bilities which a Government imposes upon its own citizens, 
but they contemplate those portions of the earth and places 
upon its surface where they have respectively sovereign 
power, or, in other words, the right of government. 

To recognize the claim of Germany in this case would estab- 
lish a precedent that might lead to serious international com- 
plications. We have no extradition treaty with Belgium, 
but we have with Great Britain, like that under consideration. 
Suppose Vogt had committed the crimes with which he is 
charged in England, instead of Belgium, and the British au- 
thorities contemporaneously with Germany had demanded 
his extradition on that account; could the United States 
deny that the crimes were committed “ within the jarisdic- 
tion” of Great Britain, and not “ within the jurisdiction” of 
Germany? Could not Great Britain justly complain if, after 
the murder of her citizens and the destruction of her prop- 
erty by the fugitive, her claim to bim for the purposes of 
justice should be denied by the United States, and he should 
be turned over for trial to Germany, where there is no evi- 
dence of bis guilt, and where his friends and sympathizers, 
if he has any, may be supposed to be? 

Law-writers generally define the jurisdiction of a court to 
be the power to hear and determine a cause, and it is argued 
that as by the laws of Germany her courts bave power to 
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hear and determine the case of Vogt, therefore his crimes 
were committed within her jurisdiction. One conclusive an- 
swer to this view is, that the word “jurisdiction” in the 
treaty is not used with reference to governmental power 
over the subjects of judicial procedure, but with reference to 
the territory and places in which that power may be exer- 
cised. Again, the courts of Germany bave never had the 
power to hear and determine the case of Vogt. Jurisdiction 
over a Subject is one thing; that is conferred by law. Ju- 
risdiction over the person is another; that isa fact which 
has never existed in this case. Whether the courts of Ger- 
many will or not hereafter acquire jurisdiction in Vogt’s case 
depends upon facts hereafter to arise. 

Germany and the United States intended that the conven- 
tion in question should be “strictly reciprocal;” but if Ger- 
many can rightfully demand the delivery up by the United 
States of her citizens or subjects for crimes committed in Bel. 
gium, the convention is not reciprocal; fur the United States 
cannot demand of Germany the delivery up of their citizens 
for crimes committed in Belgium. Thereis not a single crime 
enumerated in the treaty for the commission of which out- 
side of this country the United States can claim one of their 
citizens from Germany; and there is not only no probability 
that Congress will ever pass an act to that end, but its con- 
stitutional power to do so is doubted. 

Reference has been made to the act of Congress of ern 
18, 1856, which declares that perjury committed before a sec- 
retary of legation or consular oflicer of the United States in 
a foreign country may be prosecuted and punished in this 
country as though committed here, and this, it is said, shows 
that the United States as well as Germany claim an extra terri- 
torial jurisdiction. There seems to be no point in this refer. 
ence. According to international law, the domicile of an em- 
bassador, minister extraordinary, or consul is a part of the 

territory he represents, for many purposes; but independent 
of this, the question here is not whether a sovereign country 
may not punish persons coming into its hands, for crimes 
committed in another sovereignty, but the question here is 
whether acrime committed upon the admitted territory, and 
within the exclusive government, of an independent. nation, 


286 HON. GEORGE H. WILLIAMS 
Extradition. 


is committed within the jurisdiction of another nation. To 
facilitate the punishment of crime is desirable, but the United 
States cannot, with dignity and safety, admit that any foreign 
power can acquire jurisdiction of any kind within their terri- 
tory by virtue of its local enactments. Objection is made to 
this construction of the treaty on the ground that it will 
make the United States an asylum for European criminals, 
But this objection is not matter of law, nor is it true as matter 
of fact; and if it was, the United States, as an act of comity, 
may deliver up a fugitive from justice, or the subject may be 
regulated by an extradition treaty as comprehensive as the 
parties thereto see proper to make it; or if it should appear 
necessary, Congress might possibly interpose by legislation. 

To recognize the claim to jurisdiction accompanying the 
requisition in this case, may open the door to confusion and 
controversy as to claims of jurisdiction in other respects made 
under their local laws by foreign governments. The plain 
and practical rule upon the subject seems to be that the 
jurisdiction of a nation is commeusurate with, and confined 
to, its actual or constructive territory, excepting changes made 
by agreement; aud to this effect are the authorities. Three of 
the judges of the Queen’s Bench, in the case of In re Tivn mn, (d 
B.&S., 645.) upon application by the United States for Tivnan, 
charged with the crime of piracy committed upon an Ameri- 
can ship on the high seas, and a fugitive from justice in Inng- 
jand, made under our extradition treaty of 1842 with Great 
Britain, held that the words “ within the jurisdiction” in said 
treaty meant within the exclifsive jurisdiction of the United 
States, and did not apply to cases of piracy on the high seas, 
as the person charged therewith was justiciable in any coun- 
try where he was found. Chief-Justice Cockburn, in his dis- 
senting opinion, thought that the term jurisdiction” meant 
the area, whether by land or water, over which the law of a 
country prevails, and said that it is admitted that a ship is a 
part of the territory of the state, or, at all events, that this 
ship (referring to the one on which the piracy was committed) 
was within the jurisdiction of the United States so as to come 
within the statute. 

Thomas Allsop, a British subject, was charged as an acces- 
sory before the fact to the murder of a Frenchman in Paris 
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in 1858, and escaped to the United States, and as he was 
punishable therefor by the laws of Great Britain, the ques- 
tion as to whether he could be demanded by Great Britain 
of the American Government, under the extradition treaty of 
1842, was submitted to Sir J. D. Harding, Queen’s advocate, 
and to the attorney and solicitor-general, Sir Fitzroy Kelly, 
since chief baron of the exchequer,) and Sir Hugh M’C. Cairns, 
(since lord chancellor,) and they recorded their judgment 
ment as follows: * We are of the opinion that Allsop is not 
@ person charged with the crime of murder committed within 
the jurisdiction of the British Crown, within the meaning of 
the treaty of 1542, and that his extradition cannot properly 
be demanded of the United States under the treaty.” (For- 
syth’s Cases, p. 368.) 

This is a decision exactly in point, and of high authority. 

Phillimore, in his work on International Law, vol. 1, page 432, 
says: ‘“*There are two circumstances to be observed which 
occur in these and in all other cases of extradition: 1. That 
the country demanding the criminal must be the country in 
which the crime was committed; 2. That the act done, on 
account of which his extradition is demanded, must be con- 
sidered as a crime by both states.” 

Wharton, in his work on the Conflict of Laws, section 957, 
says: ‘The only admissible construction of the term ‘ juris- 
diction’ is to treat it as convertible with ‘country,’ and to 
hold that no requisition lies for an offense not committed 
within the country of the requiring state. , And this view is 
not without support in those expressions of the treaties 
Which speak of the persons claimed as ‘fugitives,’ and as 
‘seeking an asylum’ in the state on whom the requisition is 
made, implying as it were a change of country.” 

David Dudley Field, esq., in his own outlines of an interna- 
tional code, speakiug of an article proposed on extradition, 
says: “The article in its present form defines the right of 
extradition as it is now recognized, extending only to crimes 
committed within the jurisdiction of the demanding nation. 
It may be thought desirable to extend the rule to offenses 
against the law of a nation committed beyond its jurisdiction, 
which it would have power to punish if the offender comes 
within its jurisdiction.” 
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Attorney-General Lee, in construing the 27th article of the 
treaty of 1794 with Great Britain, says that it “was confined 
expressly to persons who are charged with murder or forgery 
committed within the jurisdiction of either nation, and who 
seek refuge in the other, meaning their territorial jurisdiction 
respectively.” (1 Opin., 83.) 

Our extradition treaty of 1843 with France provides for 
the delivery up of persons charged with certain crimes “ com- 
mitted within the jurisdiction of the requiring party,” and 
Attorney-General Cushing held that a requisition by the 
French government upon, the United States for a fugitive 
under this treaty must show that the crime was committed 
by the fugitive while actually in France. (8 Opin., 218.) 

Courts in this country have held that under section 2, arti. 
cle 4, of the Constitution, providing for the reclamation by 
one State upon another for fugitives from justice, the 
requisition must show that the crime was committed within 
the territory of the requiring State. (3 McLean, 133; 1 
Sandford, 701.) 

Thave carefully read the elaborate opinion of Judge Blatch- 
ford upholding the jurisdiction of Germany in this case, 
transmitted in your letter, but with diflidence and regret I 
am compelled to dissent from his views. They do not appear 
to me to be sound in principle or sustained by authority. 
(See In re Joseph Stupp, 11 DBlatch. C. C. Rep., 124, where 
Judge Blatchford’s opinion is reported.) 

Able writers have contended that there was a reciprocal 
obligation upon nations to surrender fugitives from justice, 
though now it seems to be generally agrecd that this is 
altogether a matter of comity. But it is to be presumed, 
where there are treaties upon the subject, that fugitives are 
to be surrendered only in cases and upon the terms specified 
in such treaties. 

Contformably to what is above stated, I make a negative 
answer to your question. 

I have the honor to be, very respectfully, your obedient 
servant, 

GEO. H. WILLIAMS. 

Hon. J. C. B. DAVIS, ‘ 

Acting Secretary of State. 
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ORDNANCE-RETURNS. 


One complete annual return of ordnance and ordnance-stores, with quar- 
terly reports noting all intermediate changes since last return, if sanc- 
tioned by the Chief of Ordnance and approved by the Secretary of War, 
is suflicient under the provisions of the acts of March 3, 1313, chap. 48, 
and February 8, 1715, chap. 33. 


DEPARTMENT OF JUSTICE, 
August 2, 1873. 

Sir: I have received your letter of July 25, 1873, relative 
to ordnance-returns, together with the letter of the Chief of 
Ordnance, submitting the question, ** Whether oue complete 
annual return of ordnance and ordnance-stores, with quarterly 
reports showing the changes in stores, will not answer the 
requirements of the law as well as the quarterly returus now 
mide.” 

The law of March 3, 1813, (2 Stat., $16,) and the amendment 
of February 5, 1815, (3 Stat., 203,) both leave with the Chief 
Ordnance Oflicer of the Army, under the supervision and 
subject to the approval of the Secretary of War, the power 
to fix the manner and form of making and of stating what 
shall constitute an ordnance-return, only making it manda- 
tory that such returns shall be made to the proper oflicer 
quarterly. 

The object of the law is to hold each and every officer 
having custody of ordnance and ordnance-stores to a strict 
responsibility for all such stores in his custody or care, and 
also to keep the Government fully advised of the disposition 
of its ordnance and ordnance-stores at its different arsenals 
and other places of deposit for such material. 

A full annual report having been made as required by law, 
a report made quarterly, noting all changes since last report 
and referring to the annual report, would be a sufficient return 
in contemplation of law, if sanctioned by the Chief Odlicer 
of Ordnance and approved by the Secretary of War. 

It is my opinion that one complete annual return of ord- 
nance and ordnance-stores, with quarterly report showing the 
changes in stores, will answer the requirements of the law as 
as well the quarterly returns now made, and that the form 

190 
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of a return can be changed to meet the requirements of the 
service ; always provided that the Secretary of War is quar- 
terly informed of the property-responsibility of each and 
every Officer. 

Very respectfully, your obedient servant, 

GEO. H. WILLIAMS. 
W. F. BARNARD, Esq,, 
Acting Chief Clerk, War Department. 


INDIAN COUNTRY. 


Under the provisions of the 2Uth section of the act of June 30, 1834, chap. 
161, as amended by the 2d section of the act of March 3, 1 €47, chap. 66 
and the act of February 13, 1862, chap. 24, and also the provisions of 
the act of March 15, 1864, chap. 33, the introduction of spirituous liquors 
into the Indian country is impliedly prohibited, wherever it is not done 
by authority of the War Department. 

Semble, therefore, that the authority of that Department touching the 
introduction of liquors into the Indian country is exclusive. 

Review of the legislation of Congress beariug on the question, What is In- 
dian country within the meaning of the Indian intercourse laws ? 

All reservations west of the Mississippi River which are occupied by Indian 
tribes, and also all other districts so occupied to which the Indian title 
has not been extinguished, are Indian country within the meaning of 
those laws, and remain (to a greater or less extent, according as they lie 
withiu a State or a Territory) subject to the provisions thereof. 


DEPARTMENT OF JUSTICE, 
August 12, 1873. 

Si: In June last I received a communication from the 
chief clerk of the War Department, dated the 16th of that 
month, which purports to have been sent to me during your 
absence, but by your direction, inclosiug a number of papers 
relating to questions that have arisen in connection with the 
administration of the Indian intercourse laws. 

Referring to the terms ‘Indian country,” used in those 
laws, it is observed in the above-mentioned communication 
that the question is constantly recurring, What is Indian 
country?) And [understand it to be one of the objects of the 
communication to elicit from this Department an answer to 
that question. The communication, besides, contains a re. 
quest for an opinion as to whether the War Department has 
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exclusive authority to permit the introduction of spirituous 
liquors into the Indiau country. 

With regard to the subject just adverted to, it appears that 
by the 20th section of the act of June 30, 1834, (4 Stat., 732,) 
@ penalty was imposed upon any person who should “sell, 
exchange, or give, barter, or dispose of any spirituous liquor 
or wine to an Indian in the Indian country,” or who should 
“introduce or attempt to introduce any spirituous liquor or 
wine into the Indian country, except such supplies as shall 
be necessary for the officers of the United States and troops 
of the service, under the direction of the War Department.” 
The effect of this enactment was not only to prohibit the sale 
or disposal of those articles to the Indians in the Indian coun- 
try, but also to wholly prohibit their introduction into that 
country, excepting where they were taken there as military 
supplies under the direction of the War Department. 

By the 2d section of the act of March 3, 1847, (9 Stat., 203,) 
amendatory of the 20th section of the act of 1834, imprison- 
ment was added tothe fines imposed by the latter section. 
Thus stood the law on this subject until the passage of the 
act of February 13, 1862, (12 Stat., 339,) which amended the 
20th section of the act of 1834, so as to read as follows: 

“That if any person shall sell, exchange, give, barter, or 
dispose of any spirituous liquor or wine to any Indian under 
the charge of any Indian superintendent or Indian agent ap- 
pointed by the United States, or shall introduce or attempt 
to introduce any spirituous liquor or wine into the Indian 
country, such person, on conviction thereof before the proper 
district court of the United States, shall be imprisoned for 
a period not exceeding two years, and shall be fined not more 
than three hundred dollars: Provided, however, That it shall 
bea sufficient defense to any charge of introducing or at- 
tempting to introduce liquor into the Indian couutry, if it be 
proved to be done by order of the War Department or of 
any ofticer duly authorized thereto by the War Department,” 
&e. The remainder of the provisiou 1s unimportant to the 
matter in hand. 

That amendment was afterward re-enacted by the act of 
March 15, 1864, (13 Stat., 29,) which gave to the circuit 
court, also, cognizance of cases arising thereunder, but made. 
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no other material alteration therein; and, as thus re-enacted, 
it appears to be the only law now in force which is applicable 
to the subject under consideration. This law in effect declares 
that any person who introduces or attempts to introduce 
spirituous liquor into the Indian country is.punishable by 
fine and imprisonment, except it “be done by order of the 
War Department or of any oflicer duly authorized thereto by 
the War Department.” By fair implication, the introduction 
of spirituous liquor into the Indian country is prohibited 
wherever it is not done by authority of the War Department; 
and hence the authority of that Department touching the in- 
troduction of liquors into the Indian country would seem to 
be exclusive. 

The question, What is Indian country within the meaning 
of the Indian intercourse laws? is one of less easy solution. 
By the act of March 30, 1802, (2 Stat., 139,) a boundary-line 
between the territory then allotted or secured by treaty to 
the Indians (which is therein designated as “Indian country ”) 
and the other territory of the United States was definitely 
established by metes and bounds, with a proviso, however, 
that the same might thereafter be varied by treaties with the 
Indians. From the multiplicity of these treaties, it in the 
course of time became difficult to ascertain precisely what 
were the limits of the Indian country. To remedy this 
inconvenience and render those limits more obvious and cer- 
tain, the act of June 30, 1834, (4 Stat., 729,) in its Ist section, 
provided, “that all that part of the United States west of the 
Mississippi, and not within the States of Missouri and Louis- 
lana or the Territory of Arkansas, and also that part of the 
United States east of the Mississippi River, and not within 
apy State, to which the Indian title has not been extin- 
guished, for the purposes of this act, be taken and deemed 
to be the Indian country.” 

The understanding of the framers of the law of 1834 was, 
that the Indtan country, as thereby defined, would embrace, 
Ist, the whole of the territory of the United States west of 
the Mississippi, not within the States of Missouri and Louis- 
jana or the Territory of Arkansas; 2d, that part of the terri- 
tory of the United States east of the Mississippi, not within 
any State, to which the Indian title remains unextinguished. 
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(See report of committee, House of Representatives, No. 474, 
first session Twenty-third Congress, pp. 1, 10.) In the re 
port just cited, itis remarked with reference to the Indian 
country, as defined in the Ist sectiou of that act: “On the 
west side of the Mississippi its limits can only be changed 
by legislative act. On the east side of that river it will con- 
tinue to embrace only those sections of country not within 
any State to which the Indian title shall not be extinguished. 
The effect of the extinguishment of the Indian title to any 
portion of it (t.e., of the country east of the Mississippi) will 
be the exclusion of such portion from the Indian country.” 

Subsequently, the question arose as to whether the Terri- 
tory of Oregon was within the limits of the Indian country 
west of the Mississippi, as described in the act of 1834; and 
Congress, apparently assuming that it was not, provided by 
the Sth section of the act of June 5, 1850, (9 Stat., 437,) as 
follows: “That the law regulating trade and intercourse 
with the Indian tribes east of the Rocky Mountains, or such 
provisions of the same as may be applicable, be extended 
over the Indian tribes in the Territory of Oregon.” By the 
7th section of the act of February 27, 1851, (9 Stat., 587,) it 
was also provided: ‘ That all the laws now in force regulat- 
ing trade and intercourse with the Indian tribes, or such 
provisions of the same as may be applicable, shall be, and 
the same are hereby, extended over the Indian tribes in 
the Territories of New Mexico and Utah.” And recently, by 
the act of March 3, 1873, chap. 227, sections 20 and 21 of 
the act of 1834 were extended to and over “ all the mainland, 
islands, and waters of the territory ceded to the United 
States by the Emperor of Russia, by treaty concluded at 
Washington on the 30th day of March, A. D. 1867, so far as 
the same may be applicable thereto.” 

From this legislation it would seem that, in the view of 
Congress, the Indian couutry west of the Mississippi, as de- 
fined in the act of 1834, was originally limited to the terri- 
tory then belonging to the United States situated between 
that river and the Rocky Mountains, and not within the States 
of Missouri and Louisiana or the Territory of Arkansas. 
Respecting that part of the Indian country, it was the under- 
standing of the framers of the act of 1834 that the limits 
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thereof could only be changed by legislative enactment. I 
am not aware of the existence of any statute that, in direct 
terms, changes those limits. But the course of legislation 
since the date of that act, in opening up a great portion of 
that region to settlement, in establishing territorial govern- 
ments there, and in the admission of new States formed 
therein, has doubtless had the effect to alter the limits referred 
to, or at least to very much restrict the applicability of the 
Indian intercourse laws within the district of country thereby 
described. ) 

It will be observed that the acts of 1850 and 1851, cited 
above, do not declare the whole of the Territories of Oregon, 
New Mexico, and Utah to be Indian country, but extend the 
intercourse laws, or such provisions of the same as may be 
applicable, over the Indian tribes in those Territories respect- 
ively. 

I think it unquestionable, both as regards the region west 
of the Mississippi, originally included within the limits of the 
Indian country by the act of 1834, and as regards the region 
formerly included within the Territories just mentioned, that 
all Indian reservations occupied by Indian tribes, aud also all 
other districts so occupied to which the Indian title has not 
been extinguished, are Indian country within the meaning of 
the intercourse laws, and remain (to a greater or less extent, 
according as they lie within a State or a Territory) subject 
to the provisions thereof. 

Whether a district to which the Indian title bas been extin- 
guished, or which is open to pre-emption, homestead, or other 
settlement, under the laws of Congress, situated in one of the 
Territories established within the same boundaries, may also, 
under any circumstances, be deemed Indian country and 
subject to the intercourse laws, I express no opinion, in view 
of the fact that a case* is pending before the Supreme Court 


* NoTE.—The case referred to by the Attorney-General is that of the 
United States vs, Bichard, which was an appeal from a decree of the su- 
preme court of Arizona Territory, on an information filed in behalf of the 
United States against the goods of Bichard, claiming the same as forfeited 
under the laws regulating trade and intercourse with the Indians. But 
the case did not come to a hearing on the merits before the United States 
Supreme Court; it having been dismissed by the latter during October 
term, J973, for want of jurisdiction, becanse it was brought up by appeal 
instead of by writ of error. 
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of the United States in which the question is involved. I 
shall endeavor to procure an early hearing of the case referred 
to at the ensuing term, and will advise you of the decision of 
the court as soon as it is ascertained. 
I return herewith the papers received. 
Very respectfully, your obedient servant, 


GEO. H. WILLIAMS. 
Hon. Wu. W. BELKNAD, 


Secretary of War. 


EXPATRIATION—FOREIGN DOMICILE—CITIZENSHIP. 


The declaration in the act of July 27, 1868, chap. 249, that the right of ex- 
patriation is “a natural and inherent right of all people,’ comprehends 
our own citizens as well asthose of other countries; and where a citizen 
of the United States emigrates to a foreign country, and there, in the 
mode provided by its laws, formally renounces his American citizenship 
with a view to become a citizen or subject of such country, this should 
be regarded by our Government as an act of expatriation. 

The selection and actual enjoyment of a foreigu domicile, with an intent 
not to return, would not alone constitute expatriation; but where, in 
addition thereto, there are other acts done by him which import @ re- 
nunciation of his former citizenship, and a voluntary assumption of the 
duties of acitizen of the country of his domicile, these together with the 
former might be treated as presumptirely amounting to expatriation, 
even without proof of naturalization abroad; though the latter is un- 
doubtedly the highest evidence of expatriation. 

Obligations of the Government toward its citizens domiciled in foreign 
countries, who apparently have no intent to return, and who do not con- 
tribute to its support, considered ; and likewise what should be regarded 
as evidence of the absence of an intent to return in such cases, 

A naturalized citizen who resides abroad has the same right to the protec- 
tion of the Government, and stands upon the same fovting in all other 
respects, as a citizen by birth residing abroad. 

Children born abroad of persons once citizens of the United States, but 
who have become citizens or subjects of a foreign power, are not citizens 
of the United States, nor, as such, entitled to their protection. 

A native-born citizen of the United States who has been naturalized in a 
foreign country, aud thus become a citizen or subject thereof, is to be 
regarded as an alien; and he cannot re-acquire Aimcrican nationality, 
except in conformity to the laws of the United States providing for the 
admission of aliens to citizenship therein. 
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DEPARTMENT OF JUSTICE, 
August 20, 1873. 


Sir: I have the honor to acknowledge the receipt of your 
communication of the 6th instant, submitting for my official 
opinion certain questions hereinafter stated, to which I re- 
spectfully make answer as follows: 

Question 1, The law-making power having declared that the 
right of expatriation is a natural and inherent right of all 
people, indispensable to the enjoyment of the rights of life, 
liberty, and the pursuit of happiness, (15 Stat., 223,) should 
the Executive refuse to give effect to an act of expatriation 
of a citizen of the United States ? 

Answer. My opinion is that the affirmation, by Congress, 
that the right of expatriation is “a natural and inherent right 
of all people,” includes citizens of the United States as well 
as others, and the Executive should give to it that comprehen- 
sive effect. 

Question 2. May a formal renunciation of United States 
citizenship, and a voluntary submission to the sovereignty of 
another power, be regarded otherwise than as an act of ex- 
patriation ? 

Ansicer. Congress has made no provision for the formal 
renunciation of citizenship by a citizen of the United States 
while he remains in this country; butif such citizen emigrates 
to a foreign country, and there, in the mode provided by its 
laws, or in any other solemn and public manner, renounces his 
United States citizenship, and makes a voluntary submission 
to its authorities with a bona-fide intent of becoming a citizen 
or subject there, 1 think that the Government of the United 
States should not regard this procedure otherwise than as an 


- act of expatriation. 


—_ 


Question 3. Can an election of expatriation be shown or 
presumed by an acquisition of domicile in another country 
with an avowed purpose not to return ? 

Ansicer. Residence in a foreign country and an intent 
not to return, are essential elements of expatriation; but to 
show complete expatriation as the law now stands, it is neces- 
sary to show something more than these. Attorney-General 
Black says, (9 Opin., 359,) that expatriation includes not only 
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emigration out of one’s native country, but naturalization 
in the country adopted as a future residence. 

My opinion, however, is that, in addition to domicile and 
intent to remain, such expressions or acts as amount to a 
renunciation of United States citizenship and a willingness to 
submit to or adopt the obligations of the country in which 
the person resides, such as accepting public employment, 
engaging in military services, &c., may be treated by this 
Government as expatriation, without actual naturalization. 
Naturalization is without doubt the highest, but not the 
only, evidence of expatriation. 

Question 4. Ought the Government to hold itself bound to 
extend its protection, and exert its military and naval power 
for such protection, in favor of persons who have left its terri- 
tories, and who reside abroad, without an apparent intent to 
return to them, and who do not contribute to its support? 

Ansicer. Persons born in the United States, who, having 
left them, reside abroad, with no apparent intention of 
retarning, and who do not contribute to their support, do not 
necessarily discharge the United States Government from its 
obligation to interpose for their protection in proper cases. 
Foreign domicile, which is substantially described in this 
inquiry, is not the equivaient of expatriation. When a citi- 
zen of the United States becomes domiciled in a foreign 
country, he becomes, as a general rule, subject to its laws and 
authorities, like one of its citizens; but if, by his acts or 
declarations, he continues to assert his United States citizen- 
ship, and takes no oaths or public or officiat obligations in- 
consistent therewith, it is the duty of the Government of the 
United States, though he may have at the time no real or 
apparent intent to return to them, to protect him against 
special acts of wrong or injustice by the Government of the 
country in which he resides, and from the imposition upon 
him by that government of duties which are exclusively 
due from its own citizens or subjects, or which may be incon- 
sistent with his allegiance to the United States. 

Question 5. What should constitute evidence of the absence 
of an intent to return in such cases ? 

Ansicer. When a citizen of the United States goes abroad 


withont intending to return, he takes one indispensable step. 


—— 
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towards expatriation; but to effect a complete annihilation 
of all duties and obligations between the Government of his 
native country and himself, which expatriation implies, it is 
necessary that he should become a resident in some foreign 
country with an intent to remain there, superadded to which 
there must be acts in the direction of becoming a citizen or 
subject of such foreign country, amounting at least to a re- 
nunciation of United States citizenship. Absence of an in- 
tent to return to one’s native country, or, to speak perhaps 
with more accuracy in considering a question of expatriation, 
an intent toremain in a foreign country, may be evidenced 
in various ways and by a great variety of circamstances, and 
though it might not bedifficult to determine from the facts in 
a specific case as to the intent of a party changing his domi- 
cile, It is impossible to lay down any general rule upon the 
subject by which all cases can be decided. Intent is the 
great criterion by which the character of domicile is deter- 
mined. When a person avows his purpose to change his 
residence, and acts accordifgly, his declarations upov the 
subject are generally received as satisfactory evidence of his 
intent; but, in the absence of such evidence, the sale of his 
property and the settling up of his busiuess before emigra- 
tion, the removal of his family if he has one, arrangements 
for a continuing place of abode, the acquisition of property 
after removal, the formation of durable business relations, 
and the Japse of a long period under such circumstances, are 
among the leading considerations trom which the intent to 
make a permanent change of domicile is inferred. 

Question 6 When a naturalized citizen of the United 
States returns to his native country, and resides there for a 
series of years, with no apparent purpose of returning, shall 
he be deemed to have expatriated himself, where the case is | 
not regulated by treaty ? 

Ansicer. Contlicting views have been advanced upon this 
question by distinguished lawyers and statesmen of this 
country, but I know of no principle upon whic it can be 
held that, with respect to protection in foreign countries, the 
rights of a naturalized are diferent from those of a native- 
born citizen. Domicile in his native country without an 
intent to return to the United States, by a naturalized citi- 
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zen, would not of itself, so long as he maintains his claim 
and distinctiveness as such naturalized citizen, deprive him 
of his right of protection in proper cases by the Government 
of the United States. But less evidence would perhaps be 
requisite to show that a person residing in his native country 
had thrown off a foreign citizenship acquired by naturaliza- 
tion, or, in other words, had expatriated himself from his 
adopted country, than to show that a@ person born in the 
United States, but residing elsewhere, had expatriated him- 
self from his native country. Naturalization effected in the 
United States without an intent to reside permanently therein, 
but with a view of residing in another country, and using 
such naturalization to evade daties and responsibilities that 
would otherwise attach to the naturalized person, ought to 
be treated by the Government of the United States as fraud- 
ulent, and as imposing upon it no obligation to protect such 
person; and as to this, the Executive must judge from all the 
circumstances of the case. Section 2 of the act of July 27, 
1867, supra, as to protection in foreign countries, puts natu- 
ralized aud native-born citizens upon the same ground. 

Question 7. Are the children born abroad of a person who 
has been a citizen of the United States, but who has become 
a subject or citizen of another power, or who has expatriated 
himself, citizens of the United States, and entitled to its pro- 
tection ? 

Ansicer. Section 1 of the act of February 10, 1855, (10 Stat., 
604,) provides that “ persons heretofore born or hereafter to 
be born out of the limits and jurisdiction of the United States, 
whose fathers were or shall be at the time of their birth cit- 
izens of the United States, shall be deemed and considered, 
and are hereby declared to be citizens of the United States: 
Provided, however, That the rights of citizenship shall not 
descend to persons whose fathers never resided in the United 
States ;” from which, as well as from other considerations, it 
is evident that children born abroad of persons once citizens 
of the United States, but who have become citizens or subjects 
of a foreign power, are not citizens of the United States, or, 
as such, entitled to their protection. 

Question 8. Can a person who has formally renounced his 
allegiance to the United States, and assumed the obligations 
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of a citizen or subjeet of another power, become again a cit- 
izen of the United States in any other way than in the man- 
ner provided by general laws ? 

Ansicer. Persons born in the United States who have, ac- 
cording to the laws of a foreign country, become subjects or 
citizens thereof, must be regarded as aliens; and section 1 of 
the act of April 14, 1802, (2 Stat., 153,) declares that an alien 
may be admitted to become a citizen of the United States as 
provided in said act, and not otherwise. Actual naturaliza- 
tion abroad would seem to be necessary to make a person 
born in the United States an alien. 

Section 1 of the 14th amendment to the Constitution de- 
clares that “all persons born or naturalized in the United 
States, and subject to the jurisdiction thereof, are citizens of 
the United States and of the State wherein they reside.” 
But the word “jurisdiction ” must be understood to mean ab- 
solute or complete jurisdiction, such as the United States had 
over its citizens before the adoption of this amendment. 
Aliens, among whom are persons born here and naturalized 
abroad, dwelling or being in this country, are subject to the 
jurisdiction of the United States only to a limited extent. 
Political and military rights and duties do not pertain to 
them. 

1 have made the foregoing answers as specific as I can, to 
what are abstract propositions; but I beg to add, generally, 
that, in the absence of treaties and legislation by Congress 
touching the subjects involved in said questions, the rales of 
law relating thereto are to be drawn from writers upon inter- 
national and public law, who do not always agree, and there- 
fore it will be difficult for the Government to act upon any 
such rules without a chance of controversy. 

Legislation is needed to declare by what acts United 
States citizenship is lost. According to the French Code, 
not only naturalization in a foreign country, but a fixed resi- 
dence there without the intention of returning, destroys the 
quality of a Frenchman; and regulations to the effect that 
a subject by acts other than naturalization mn a foreign coun- 
try may expatriate himself have been adopted by Russia, 
Austria, Italy, and other countries of Karope. I can see no 
good reason why Congress may not put an end to controversy 
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upon the subject by declaring that a citizen of the United | 
States who emigrates to a foreign country with the avowed 
purpose of remaining there, or who resides abroad for a defi- 
nite period without an avowed purpose of returning to the 
United States, shall be considered as thereby expatriating 
himself or losing the right to call upon the Government of 
the United States for protection during such foreign resi. 
denee. Several treaties have been made with European 
powers to the effect that when @ naturalized citizen renews 
his residence in his native country with intent to remain he 
shall be held to have renounced his naturalization; and 
something like this, it seems to me, might with great pro- 
priety be incorporated into the laws of this country, to be 
applied as well to our citizens who, having been naturalized 
abroad, return to reside in the United States, as to those 
who, naturalized here, return to reside in their native country. 
Very respectfully, 


GEO. H. WILLIAMS. 
The PRESIDENT. 


CLAIMS FOR USE OF PATENTS. 


Where claims presented to the Secretary of War for the use of certain 
patents were not based upon contracts, and involved questions proper 
for judicial rather tban executive determination: ddrised that he 


ought not to act upon them officially uutil the questions referred to are 
settled. 


DEPARTMENT OF JUSTICE, 

| September 22, 1873. 

Sig: Your letter of the 3d instant states that you are in 
receipt of certain claims based upon alleged infringement by 
the United States authorities in the manufactures at the 
National Armory at Springfield, Massachusetts, and that as 
the settlement of these claims seems to require the previous 
decision in each case of the questions, (1) whether infringe- 
ment of patent-rights has actually occurred, and (2) in whom 
rests the lawful and exclusive ownership of the device under 
the patent-laws, you desire my opinion as to “the expediency 
of declining, under the circumstances, the settlement of the 
claims until the facts of infringement, and especially lawful 
and exclusive ownership in each case, are judicially proved.” 
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These claims, arising not upon contract with your Depart- 
ment, but upon alleged infringement of patent-rights, are for 
compensation for a tortious use of what is asserted by the 
claimants to be private property, and the total compensation 
demanded, as appears from papers accompanying your letter, 
is computed by them ata rate fixed by themselves and desig- 
nated as “royalty.” 

While you may in the exercise of your discretion as an 
executive officer, where there ts no question as to the owner- 
ship of a patent, contract for its use in the Government service 
and allow accounts in accordance with the contract, you are 
not authorized in the cases presented to adjust what Is in the 
nature of a claim for unliquidated damages. Such claims are 
the subject of judicial, not of executive, inquiry and deter- 
mination. 

Further, the questions you suggest as being involved in 
these cases indicate the existence of a controversy concerning 
the ownership of the particular patent or patents which are 
in use, as alleged, without the consent of the owners. 

Pending such controversy neither party could reasonably 
expect, even upon a coutract for use, to receive compensation 
by an allowance of your Department. A judicial settlement 
of all the questions involved, it is clear, must be sought, as 
well to determine the matters in dispute between themselves 
as the merits of the claims made against the United States, 

In my judgment, therefore, it is not only not expedient, but 
you are not authorized, at this time, to allow the claims in 
question. 

Very respectfully, your obedient servant, 
GEO. H. WILLIAMS. 


Hon WM. W. BELKNAP, 
Secretary of War. 


CASE OF HUTCHINSON, KOHL & CO. 


The buildings in Alaska, consisting of warehouses, store-houses, bDlacksmith- 
shops, cooper-shops, fish-houses, dwelling-houses, &e., purchased by 
Hutchinson, Kohl & Co. from the Russian-American Company in March, 
1862, were not included in the cession made by Russia to the United 
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States in the treaty of March 30, 1867, and did not become the property 
of the latter under that treaty. y 

But the Russian-American Company never had anything more than the 
use of the land on which its buildings stood—the dominium, or right of 
property therein, ever remaining in the government of Russia; and by 
the 6th article of the treaty the right of possession, use, and all other 
privileges which that company then enjoyed in the soil, were in effect 
extinguished; so that the United States acquired under the said cessian 
the absolute proprietorship of all the lands on which the establishments 
of that company were located, and as a consequence the latter could 
occupy such lands thereafter only by the sutferance of the Government 
of the United States. 

Hence, although the ownership of the buildings referred to may be in 
Hutchinson, Kohl & Co., under their purchase from the Russian-Amer- 
ican Company, they acquired no interest whatever in the soil by the 
purchase of such buildings; they are simply occupants of the public 
domain, without right or title, and at the sufferance of the Government. 


DEPARTMENT OF JUSTICE, 
September 27, 1873. 

Sirk: I have examined the papers submitted to me under 
cover of your communication of the 15th ultimo, touching 
the right of the United States to certain buildings in Alaska, 
which are claimed by Messrs. Hutchinson, Kohl & Co. under 
@ purchase alleged to have been made by them from the 
Russian-American Company in March, 1868. ° 

It appears by a schedule found with the papers that the 
buildings referred to are located at fifteen different posts or 
places in Alaska, and that they consist of warehouses, store- 
houses, blacksmith-shops, cooper-shops, fish-houses, boat- 
houses, cow-houses, salt-houses, and dwelling-houses. You 
inform me that it has heretofore been claimed by your De- 
partment that the title to this property vested in the United 
States, under the treaty with Russia of March 30, 1867, ced- 
ing to the United States the Russian possessions in North 
America, (15 Stat., 539,) and you desire an expression of ny 
views as to the validity of that claim. 

By the provisions of the 1st article of the treaty, Russia 
cedes to the United States all the territory and dominion 
possessed by the former on the continent of America and in 
the adjacent islands contained within certain geographical 
limits therein set forth. 

The 2d article declares that in the cession made by the 
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preceding article “are included the right of property in all 
public lots and squares, vacant lands, and all public build- 
ings, fortifications, barracks, and other edifices which are 
not private individual property.” But churches built in the 
ceded territory by the Russian government are to remain 
the property of such members of the Greek Oriental Church 
resident in the territory as may choose to worship therein. 

In the Gth article, the cession is declared to be “ free and 
unincumbered by any reservations, privileges, franchises, 
grants, or possessions, by any associated companies, whether 
corporate or incorporate, Russian or any other, or by any par- 
ties except merely private individual property-holders,” and 
it is furthermore declared to convey all the rights, franchises, 
and privileges belonging to Russia in the said territory or 
dominion and appurtenances thereto. 

The 4th article provides for the appointment on the part 
of Russia of an agent or agents for the purpose of formally 
delivering to a similar agent or agents appointed on behalf 
of the United States, the “territory, dominion, property, 
dependencies, appurtenances,” ceded, &c.; but by the same 
article the cession, with the right of immediate possession, is 
nevertheless to be deemed “complete on the exchange of 
ratifications, without waiting for such formal delivery.” 

The foregoing would seem to embrace all the provisions of 
the treaty which have any relation to or bearing upon the 
subject presented. 

The Russian-American Company, from which the purchase 
of the buildings in question is alleged to have been made by 
Hutchinson, Kohl & Co., was a trading company, chartered by 
the Emperor of Russia, and at the period when the treaty was 
entered into appears to have enjoyed, under a grant contained 
in its charter, the exclusive possession and use of the territory 
included in the cession. This company had also been invest- 
ed with governmental powers over the whole region, which 
were administered through its officers and agents. Its es- 
tablishinents there were in part of a public and in part of a 
private character; the former comprising such buildings and 
structures as were erected for purposes of administration, 
police, military defense, and the like, and the latter com- 
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prising such as were erected more especially for the purpose 
of carrying on its trading operations. 

The company was authorized to allot their employés such 
lands as they needed for their housekeeping and other re- 
quirements, but it does not seem to have possessed the capa- 
city to acquire for itself any title to the soil. It enjoyed 
nothing more than the use of the land on which its buildings 
stood, the dominion or right of property therein remaining 
with the government of Russia. 

In the 6th article of the treaty, as has been already observed, 
the cession of “territory and dominion” therein made is 
declared to be “ free and unencumbered by any reservations, 
privileges, franchises, grants, or possessions, by any asso- 
ciated companies, whether corporate or incorporate, Russian 
orany other, or by any parties, except merely private indi- 
vidual property-holders,” &c. The effect of this provision 
undoubtedly was to extinguish the rights of possession and 
use and all otber privileges which the Russian-American 
Company then held in the territory ceded; so that the United 
States acquired such territory wholly discharged therefrom, 
and became absolute proprietor of all the lands occupied by 
the establishments of that company. | 

Did the ownership of the buildings constructed by the 
Russian-American Company pass with the lands on which 
they were erected? That such was not the understanding 
of those who made the treaty is obvious from the fact that a 
separate provision was made for the transfer of a certain 
class of buildings. 

By the 2d article of the treaty the cession includes “ all 
public buildings,. fortifications, barracks, and other edifices 
which are not private individual property.” It is very clear 
that this language comprehends all structures of a public 
character (i. €., those used or intended to be used for govern- 
wental purposes) which had been erected by the company. 
But that it was not designed to comprehend other structures 
built thereby, of a private character, (i. e., those used or in. 
tended to be used for purposes of trade simply, such as 
the buildings alleged to have been purchased by Hutchinson, 
Kohl & Co.,) is, 1 think, evident from the subsequent action of 

20 O 
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both governments, parties to the treaty, in carrying it into 
effect. 

Thus, in the instructions given by the Government of Russia 
tothe Russian agent or commissioner, appointed in pursuance 
of the 4th article of the treaty, the following directions with 
regard to the formal transfer of the ceded territory appear: 
63, All the forts and military posts will be delivered at once 
to the American military forces that may follow the United 
States commissioner,” &c.; ‘4. The public buildings, such 
as the governor’s house, the buildings used for governmental 
purposes, dock-yard, barracks, hospitals, schools, public 
grounds, and all free lots at Sitka and Kodiak, will be de- 
livered,” &c.; “45, All the houses and stores forming private 
property will remain to be disposed of by their proprietors.” 
‘To this same category belong smiths’, joiners’, coopers’, tan- 
ners’, and other similar shops, as well as ice-houses, saw and 
flour mills, and any small barracks that may exist on the 
islands.” 

The instructions given by the Government of the United 
States to the American commissioner appointed in pursuance 
of the same article of the treaty contain the following direc- 
tions respecting the formal transfer of the territory : “ Pursu- 
ant to the stipulations of the treaty, that transfer will 
include all forts, and military posts, and public buildings, 
such as the governor’s house and those used for govern- 
ment purposes, dock-yards, barracks, hospitals, and schools, 
all public lands, and all ungranted lots of ground at Sitka 
and Kodiak. Privatedwellings and warehouses, blacksmiths’, 
joiners’, coopers’, tanners’, and other similar shops, ice-houses, 
flour and saw mills, and any small barracks on the islands are 
subject to the control of their owners, and are not to be in- 
cluded in the transfer to the United States.” 

From the instructions given by each government it is man- 
ifest that the provisions of the treaty, so far as they relate to 
the transfer of buildings in the ceded territory, were at the 
very beginning understood by both parties thereto in sub- 
stantially the same sense and as having the same effect, and 
that according to this understanding all houses and struc- 
tures, of whatever kind, destined for private purposes, and 
falling within the category of private property, were excluded 


TO THE SECRETARY OF THE TREASURY. 307 


Case of Hutchinson, Kohl & Co. 


from such trausfer, and left in the ownership of those to whom 
they then belonged. 

No doubt appears to have been entertained by any one at 
the time that property of the character just mentioned was 
excepted from the operation of the treaty; but it has sinve 
been suggested that the exception only applied to such prop- 
erty as was owned by natural persons, and not to that pos- 
sessed by incorporated companies; and upon this idea, as it 
seems, rests the claim heretofore asserted by your Department, 
that the title to the buildings in question passed under the 
treaty to the United States. In support of the view here 
adverted to, the provisions already quoted from the 2d and 
6th articles of the treaty are relied upon. 

As to the 6th article, however, it is plain that the provis- 
ions thereof only contemplate rights and privileges within 
the territory which adhere to or concern the soil or domain, 
and do not apply to proprietary interests in the houses and 
structures thereon erected. The latter are separately and 
specially provided for in the 2d article. By the provisions 
of this article edifices which are “ private individual prop- 
erty” are not included in the cession; and it appears that the 
words “private individual property” there employed have 
been taken in your Department to mean property owned by 
individual persons, in contradistinction from property owned 
by associated or incorporated companies. 

This construction, regard being had to the objects of the 
treaty, is obviously too narrow; for the transfer and acquisi- 
tion of buildings erected for purposes of trade and other 
merely private uses certainly cannot be reckoned as among 
those objects. It seems to me that the phrase mentioned 
must be taken to refer to property pertaining to individuals, 
whether associated or not, including also artificial persons 
or corporations, as distinguished from property pertaining to 
the public, and that it is not to be understood in a less com. 
prehensive sense than the terms “ private property” simply, 
which unquestionably embrace property of the former de- 
scription. 

There are instances in treaties of cession where similar 
phraseology has been used in the full sense of those terms. 
‘)n reference to the 2d article of the treaty with France, of 
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April 30, 1803, we find in the French version a cession of 
‘tous les batiments publiques, fortifications, cazernes et au. 
tres edifices qui nesont la proprieté d’aucun individu.” (8 Stat., 
203.) So in the 2d article of the treaty with Spain of Feb. 
ruary 22, 1819, the Spanish version contains a cession of 
‘edificios publicos, fortificaciones, casernas y otros edificios, 
que no sean propriedad de algun individuo particular.” (§— 
Stat., 255.) The passages underscored, interpreted according 
to the literal meaning of the words, might perhaps be con- 
sidered to signify property in the ownership of natural indi- 
vidual persons, exclusively of that owned by companies or 
corporations or by the public. But when interpreted accord. 
ing to the intention of the respective parties they evidently 
mean private property, and that In an unqualified sense. 
This is shown by the circumstance that the expression “ pri- 
vate property” is made use of without any qualification in 
the corresponding provisions of the English version of the 
sume treaties. (8 Stat., 202, 254.) 

To construe the treaty in question, at the time of its exe- 
cution, was the province of the State Department; and that 
Department having made and published its construction, upon 
which the Government took definite action, it would seem 
that another Department of the Government would be hardly 
justified in afterward reversing that construction, because 
some doubts were raised as to its correctness. 

Hutchinson, Kohl & Co., finding the buildings which they 
purchased in the hands of the Russian-American Company 
after the transfer under the treaty had been fully made, and 
having knowledge, as it may be presumed, of the instructions 
given by both governments to their commissioners, declaring 
in effect that these buildings were the property of the com- 
pany, purchased and paid for the same in good faith, and it 
would now be unjust, if not illegal, for the Government to 
deprive them of this property on the alleged ground that 
there was error in the decision in pursuance of which the pur- 
chase was made. As against the claim of a private party, 
acts under similar circumstances would amount to an equit. 
able estoppel. 

It isalso suggested that $200,000 was added to the 83,000,000 
purchase-money first agreed upon, to indemnify the Russian- 
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American Company for the buildings in question; but in 
addition to the franchises given up by that company they 
had constructed a great number of public works and_ build- 
ings, Which were transferred by the treaty, and which account 
for the payment of the $200,000. 

Theconclusions at which I arrive, and which seem to be fairly 
deducible from the foregoing considerations, are that the 
ownership of some only of the buildings of the Russian-Amerti- 
can Company passed under the disposition made by the 
treaty to the United States, viz, those used for governmental 
or public purposes; that the ownership of other buildings 
of the same company, viz, those used for trading and other 
merely private purposes, did not thus pass; and consequently 
that, as the buildings alleged to have been purchased from 
that company by Hutchinson, Kohl & Co. appear to belong 
to the latter class, these never became property of the United 
States by virtue of the treaty; and if there was any doubt 
about .this, I do not think the Government can rightfully 
claim the structures in question, in view of the circumstances 
under which the treaty was executed and the purchase made 
by Hutchinson, Kohl & Co. But though the ownership of 
the buildings in dispute was left by the provisions of the 
treaty in the Russian-American Company, yet as all right or 
interest which the company had in the land on which they 
were erected was extinguished, and the title thereto trans- 
ferred, free and unincumbered, to the United States, the com- 
pany could not by reason of its ownership of those buildings 
thereafter occupy such land except by the sufferance of the 
Government of the United States, and the parties who may 
have since purchased the buildings from the company would 
seem to stand in the same situation relatively to the Govern- 
ment. They are simply occupants of the public domain with- 
out title, and where there is no law providing for the acquisi- 
tion of title from the United States. 
~- The papers received with your communication are here- 
with returned. 

I have the honor to be, very respectfully, 
GEO. H. WILLIAMS. 

Hon. WM. A. RICHARDSON, 

Secretary of the Treasury. 
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TRANSPORTATION UNDER THE TREATY OF WASHINGTON. 


So much of article 30 of the treaty between the United States and Great 
Britain, of the 8th of May, 1871, called the Treaty of Washington, as 
relates to the transportation of merchandise in British vessels, without 
payment of duty, from one port or place within the territory of the 
United States to another port or place within the same territory, exam- 
ined and construed. 

Under the provisions of that article a British vessel may, during a single 
voyage, ship merchandise at two or more ports of the United States in 
succession on the river Saint Lawrence, the Great Lakes, and the riv- 
ers connecting the same—the merchandise being destined for other ports 
of the United States, and to be carried part of the way through Canada 
by land, in bond—and after thus completing her cargo sail to the port 
or place in Canada where the land-carriage is to begin. 

Such vessel may also, after taking a cargo of merchandise aboard at a 
Canadian port, to which the same had been transported from a port of 
the United States part of the way overland in bond and part of the 
way by water in the manner above indicated, sail thence to two or 
more ports of the United States on the above-mentioned waters, in suc- 
cession, during a single voyage, and deliver at each port whatever part 
of the cargo is consigned thereto. 


DEPARTMENT OF JUSTICE, 
October 13, 1873. 

Sir: I have the honor to acknowledge the receipt of your 
letter of the 8th instant, in which you submit for my official 
opinion the following questions: 

“1. Cana British vessel call at Du Luth and Marquette, (for 
instance,) being two ports in the territory of the United 
States upon the Great Lakes, or any other two ports upon 
the Saint Lawrence, the Great Lakes, or the rivers connect- 
ing the same, in succession, on the same voyage, without hav- 
ing in the interval entered at a British port ? 

2, Can a British vessel, laden with goods from one port 
or place within the territory of the United States, upon the 
Saint Lawrence, the Great Lakes, and the rivers connecting 
the same, land a portion of such goods at another port or 
place within the territory of the United States as aforesaid, 
Without payment of duty, and then on a continuous voyage 
land another portion of such goods at still another port or 
place within the United States as aforesaid, it being under- 
stood in such case that a portion of the transportation has 
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been made through the dominion of Canada by land-carriage 
and in bond, under rules and regulations that may have been 
agreed upon between the two governments? For instance, 
goods shipped in a British vessel at Oswego to some point 
in Canada on Lake Ontario, thence transported through 
Canada by land and in bond, under regulations as above 
stated, to some point on Lake Huron, thence again shipped 
in a British vessel, part of the goods being destined, say, for 
Marquette and part for Da Luth—can the landing free of duty 
“be made of one part of the goods at Marquette and of the 
other part at Da Luth in the same voyage ? 

“3. Can a British vessel, under the treaty, carry goods 
free of duty to an American port or place on the above-men- 
tioned waters, which goods, although transported through 
Canada by land-carriage and in bond, had been shipped on a 
British vessel in part at one American port or place and in 
part at another American port or place, the vessel having, 
after shipping the former part, proceeded to a British port 
without discharging her cargo, and then gone to the latter 
port and taken on board the other part of such goods ?” 

That paragraph of article 30 of the treaty of Washington 
(17 Stat., 873) upon which these questions arise is as follows: 
‘It is agreed that, for the term ot years mentioned in article 33 
of this treaty, subjects of her Britannic Majesty may carry in 
British vessels, without payment of duty, goods, wares, or 
merchandise from one port or place within the territory of 
the United States upon the Saint Lawrence, the Great Lakes, 
and the rivers connecting the same, to another port or place 
within the territory of the United States as aforesaid: Pro- 
vided, That a portion of such transportation is made through 
the dominion of Canada by land-carriage and in bond, under 
such rules and regulations as may be agreed upon between 
the Government of her Britannic Majesty and the Govern- 
ment of the United States.” 

Subject to those rules and regulations which may be agreed 
upon between the two governments as to land-carriage, my 
opinion is that a British vessel proposing to sail for some 
port in Canada may takeon at Du Luth goods, wares, or mer- 
chandise destined to some other port of tlhe United States, 
and to be carried in part by land-carriage through Canada, 
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and may then proceed directly to Marquette and take on 
other goods, wares, or merchandise to be carried in like man- 
ner, and so cn from port to port in the United States until her 
cargo is complete, thence to sail to the point where the land- 
carriage for such goods, wares, or merchandise through Can- 
ada isto commence; and so alsoa British vessel, after receiving 
a cargo of goods, wares, or merchandise at some place in the 
dominion of Canada to which they have been transported 
from a port in the United States, first by a British vessel 
and then by land-carriage through Canada, may proceed to 
Marquette and there discharge any part of said cargo con- 
signed to that port, and then proceed to Du Luth and discharge 
the balance of such cargo if consigned to that port, and so 
with other ports of the United States, mutatis mutandis. 

British vessels upon the waters named in the treaty have 
no right, by virtue thereof, to enter ports of the United States 
or do business therein otherwise than as provided by acts of 
Congress, except to receive goods, wares, or merchandise 
that are to be carried, or to discharge goods, wares, or mer- 
chandise that have been carried, by land through Canada, and 
that are to be or have been transported in accordance with 
the other requirements of said treaty. 

Doubts probably have arisen as to the precise meaning to 
be given to the words “one” and “another” in said para- 
graph. “One” here, as it seems to me, is used not in a numer- 
ical, but in a reciprocal sense. It is not employed to exclude 
all but a single port from the operation of the treaty ; but it 
is employed simply to contradistinguish the place of ship- 
ment from the place of delivery, with land-carriage through 
Canadaintervening. If the words * between” ports or places 
of the United States had been employed, or had the word 
‘any ” instead of “one” been used, I think the intent of those 
who made the treaty would have been expressed with equal 
if not with greater accuracy. 

When a British vessel discharges its cargo, or any part 
thereof, at any port on Lake Michigan, or other port of the 
United States on said waters, if it appears that such cargo, 
or said-part thereof, has been carried by a British vessel from 
some.other port of the United States, and across Canada by 
land, the goods, wares, or merchandise so discharged are 
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exempt from duty; and it makes no difference, in my opinion, 
where such vessel has been or proposes to go, after having 
received said freight for delivery as aforesaid. To benefit 
British shipping was no doubt one object of that part of the 
treaty in question; but another and paramount object of it 
was, so far as the United States are concerned, to afford, as 
far as practicable thereby, increased facilities for transporta- 
tion between the great grain-growing States of the West and 
the Atlantic seaboard. 

I think it would be a too narrow construction of the clause 
in question to hold that freight received by railroad at Sarnia, 
or some other port similarly situated, duly transported thereto 
according to the treaty, suflicient for a single cargo only, but 
destined to six different American ports, must be dispatched 
in six British vessels when it could be carried in one, if al- 
lowed to sail from port to port for purposes of delivery. 

Section 33 of the act of March 2, 1799, (1 Stat., 625,) pro- 
vides that vessels from foreign ports may proceed from dis- 
trict to district in the United States for the purpose of deliv- 
ering freight; and this, I think, the treaty allows British 
vessels to do in the waters therein named free of duty, pro- 
vided the freight to be discharged from such vessels has been 
carried by a British vessel from a port of the United States 
to, and then by land across, Canada. 

Subject to such modifications as these views may make, I 
return an affirmative answer to each of your questions. 

Very respectfully, 
GEO. H. WILLIAMS. 

Hon. HAMILTON FISH, 

Secretary of State. 


TELEGRAPH ALONG THE KANSAS PACIFIC RAILROAD. 


Statutory provisions relating to the establishment of the telegraph-line 
along the route of the Kansas Pacific Railroad and the payiment of com- 
pensation for the transmission of dispatches over the same, reviewed. 

One-half of the compensation chargeable for sending such dispatches over 
that line should be retained and applied to the payment of the bonds 
issued by the United States in aid of said railroad, notwithstanding that 
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at the time the dispatches were sent the line was actually managed and 
operated, not by the Kansas Pacific Railroad Company, but by the West- 
ern Union Telegraph Company, and the service was rendered directly to 
the Government by this company. 
DEPARTMENT OF JUSTICE, 
October 13, 1873. 


Sir : In acommunication to you, dated the 16th of January 
last, touching the subject of compensation for services ren- 
dered by the Western Union Telegraph Company in the trans- 
mission of Government dispatches over the lines operated by 
that company along the routes of the Kansas Pacific Rail- 
road, the Union Pacific Railroad, and the Central Pacific 
Railroad, I had the honor to state my views upon the ques- 
tions previously submitted to me by you in connection with 
that subject so far as it relates to the lines along the route of 
the two last-mentioned railroads. (See ante, p. 173.) But in- 
asmuch as it appeared from the papers then before me that the 
line of telegraph operated by that company along the route 
of the Kansas Pacific Railroad Company was built and worked 
under some arrangement between these two companies, the 
particulars of which were not contained in those papers, I 
deferred the expression of any opinion upon the question with 
reference to this line until more specific information concern- 
ing that arrangement should be put in my possession. 

I have since received from your Department a copy of an 
agreement between the two companies last referred to, rela- 
tive to the construction and working of the telegraph-line 
along the route of the Kansas Pacific Railroad, executed on 
the 1st of October, 1866, which supplies the information 
needed, and enables me now to give you my views on the 
aforesaid question as it respects that line. 

The question which I propose to consider here is, whether 
one-half of the compensation chargeable for the transmission 
of Government dispatches over the telegraph-line just men- 
tioned should be retained and applied to the payment of the 
bonds issued by the United States in aid of the construction 
of the Kansas Pacific Railroad. 

A brief statement of the provisions of the Pacific Railroad 
acts, relating to the establishment of telegraph-lines and the 
payment of compensation for the transmission of Government 


TO THE SECRETARY OF WAR. 315 
Telegraph along the Kansas Pacific Railroad. 


dispatches over the same, was given in my communication 
above alluded to. But, for the sake of convenience, I will 
again state so much of those provisions as appear to have 
auy bearing upon the matter in hand. 

By the 9th section of the act of July 1, 1862, the Leaven- 
worth, Pawnee and Western Railroad Company of Kansas 
(afterwards known as the “ Union Pacific Railroad Company, 
Eastern Division,” and now called the “ Kansas Pacific Rail- 
way Company”) was authorized to construct “a railroad and 
telegraph-line * . * upon the same terms and condi- 
tions in all respects as are provided” in that act for the con- 
struction of the railroad and telegraph-line of the Union 
Pacific Railroad Company. (12 Stat., 493, 494.) 

Among these terms and conditions are the following: (see 
Sections 2, 3, 5, and 6 of same act:) Ist. A grant by the 
United States of the right of way through the public lands, 
&e. 2d. A grant by the United States of a certain number 
of alternate sections of the public lands per mile on each side 
of the railroad on the line thereof. 3d. The issue by the 
United States to the company of a certain amount of bonds 
bearing interest. 4th. The said grants to be made upon 
condition that the company “shall keep said railroad and 
telegraph-line in repair and use, and shall at all times 
transmit dispatches over said telegraph-line * " . 
for the Government whenever required to do so by any De- 
partment thereof, and that the Government shall at all times 
have the preference in the use of the same for all the purposes 
aforesaid, (at fair and reasonable rates of compensation, not 
to exceed the amounts paid by private parties for the same 
kind of service ;) and all compensation for services rendered 
for the Government shall be applied to the payment. of said 
bonds and interest until the whole amount is fully paid.” 

The provision of the act of 1862 requiring “all compensation 
for services rendered for the Government” to be applied to 
the payment of said bonds, &c., was amended by the 5th sec: 
tion of the act of July 2, 1864, so as to require only one-half 
of such compensation to be thus applied, (13 Stat., 358, 359 ;) 
and by the 9th section of the act of March 3, 187 1, the Secre- 
tary of the Treasury was directed to pay over in money to the 
railroad companies performing such services one-half of the 
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compensation therefor, at the rate provided by law. (16 Stat., 
525.) This relates to services theretofore as well as thereafter. 
rendered. The direction given to the Secretary by the 2d sec- 
tion of the recent act of March 3, 1873, (17 Stat., 508,) to with. 
hold all payments to any railroad company, &c., being in 
terms restricted to payments on account of “ freight or trans- 
portation,” made no change in the law respecting payments 
for telegraph-service performed by such company for the Gov- 
ernment, but left that as it previously stood. 

In addition to the provisions already cited from the act of 
July 1, 1862, I may also mention another, made by the 19th 
section of that act, which reads as follows: ‘ That the several 
railroad companies herein named are authorized to enter into 
an arrangement with the Pacific Telegraph Company, the Over- 
land Telegraph Company, and the California State Telegraph 
Company, so that the present line of telegraph between the 
Missouri River and San Franciscomay be moved upon or along 
the line of said railroad and branches as fast as said roads 
and branches are built, and if said arrangement be entered 
junto, and the transfer of said telegraph-line be made in ac- 
cordance therewith to the line of said railroad aud branches, 
such transfer shall, for all purposes of this act, be held and 
considered a fulfillment on the part of said railroad compa- 
nies of the provisions of this act in regard to the construction 
of said line of telegraph. And in case of disagreement, 
said telegraph companies are authorized to remove their line 
of telegraph along and upon the line of railroad herein con- 
templated, without prejudice to the rights of said railroad 
companies named herein.” 

By the contract above mentioned, the Union Pacifie Rail- 
way Company, Eastern Division, (now the Kansas Pacific 
Railway Company,) agreed to pay to the Western Union 
Telegraph Company the cost of the telegraph-poles then 
erected along the railway company’s road between Wyandotte 
and Fort Riley, except such as had been furnished and erected 
by the railway company; and also to pay the cost of the 
wires and insulators for a telegraph-line, with one wire, be- 
tween those points, except for such portion of the distance 
as the railway company had already provided the articles 
nawed. The railway company furthermore agreed to furnish 
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and distribute along their road, west of Fort Riley, as fast as 
it was completed, suitable poles for a first-class telegraph- 
line, together with wire and insulators fur a line of one wire ; 
also to supply and distribute like suitable telegraph-poles as 
they should be required, from time to time thereafter, to re- 
pair and renew the line when necessary; also to transport 
free of charge all persons engaged in and materials required 
for the construction, recoustruction, working, repairing, and 
maintaining said telegraph-line, &c. 

The Western Union Telegraph Company, on the other hand, 
agreed to erect the poles, attach the insulators, and string 
the wire to be furnished by the railway company, as fast 
as each section of twenty miles of the railroad should be 
completed, in the manner required for q first-class telegraph- 
line, ‘‘and so as to be accepted by the Government commis. 
sioners ;” and to furnish all main batteries required for the 
efficient working of the telegraph, and keep the line in good 
working order without expense to the railway company except 
for the materials, which, by the terms of the agreement, the 
latter were to supply. It was also agreed that the first wire 
should belong to the railway company and be for its use ex- 
clusively after a second wire was put up; but that no “com. 
mercial or paid business” should be transmitted by the rail- 
way company from any station where the telegraph company 
had an office, without the consent of the latter; and the rail- 
way company was to account to the telegraph company for 
the amount of its receipts from such business. The telegraph 
company was to have the right to add as many wires to the 
line as should be necessary for the transmission of their own 
business, but without expense to or interference with the 
working of the wires of the railway company, and the latter 
company was to have the same right. All business of the 
railway company was to be transmitted by the telegraph 
company free of charge, and the telegraph company also 
agreed ‘‘to perform, without charge, for the railway company, 
what shall be decided by competent authority to be its tele. 
graph obligations to the Government of the United States.” 

The foregoing presents substantially the leading provisions 
of the contract, the duration of which is by its terms declared 
to be for the * full term of ‘twenty-five years from the first 
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day of October, 1866, and until one year’s notice of its expij- 
ration shall have been given by one of the parties” thereto. 

This contract, as it would seem, is not an arrangement 
entered into under section 19 of the act of 1862, quoted above, 
for the removal or transfer of a portion of “the (then) present 
line of telegraph between the Missouri River and San Fran- 
cisco” upon or along the line of the railway. The subject- 
matter of the agreement rather appears to be the construc- 
tion, working, and keeping in repair of a new telegraph-line, 
one which, in the absence of such an arrangement as that 
just mentioned, the railway company was bound, by its ac- 
ceptance of the terms and conditions of the statute, to estab- 
lish along the line of its road. 

Both the contracting parties obviously contemplated that 
the telegraph-line to be constructed under the agreement 
should be offered to the Government as a fulfillment on the 
part of the railway company of its obligation in regard to the 
establishment of a telegraph-line along its road; for by the 
terms of the instrument it was to be constructed ‘so as to 
be accepted by the Government commissioners;” and I as- 
sume that the line on its completion was thus offered to the 
Government, and accepted thereby. 

Regarding the line, then, from this point of view, namely, 
as one which was constructed by or for the railway company in 
fulfillment of the obligation which it had incurred by its accept- 
ance of the terms and conditions of the statute before referred 
to, it manifestly became the duty of the company to trans- 
mit dispatches over the same for the Government whenever 
required to do so by any Department thereof, at fair and rea- 
sonable rates of compensation, one-half of which compensa- 
tion was to be applied to the payment of the said bonds and 
interest. 

Now, the transmission of dispatches for the Government, 
as the needs of the public service may require, is one of the 
Iain purposes to accomplish which the telegraph-franchise was 
conferred and the line authorized to be established by Con- 
gress. This purpose is inseparable from the establishment and 
inaintenance of the line, and cannot. be defeated by a change 
in the management thereof. The failure or refusal to carry 
it out would be sufticient ground for judicially declaring and 
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enforcing a forfeiture of the franchise on which both the right 
to establish and maintain and the right to operate the line 
necessarily depend. (See opinion of Attorney-General Hoar in 
the case of the Central Pacific Railroad Company, 13 Opin., 87.) 
Hence, the performance of the duty of transmitting Govern- 
ment dispatches, which, as we have seen, originally rested 
upon the railway company, would seem to legally devolve upon 
any party with whom that company might contract to manage 
and work the line, or to whom it might Tease or assign the 
same, irrespective of any special ,undertaking by such party 
for its performance. And moreover, since the statute ex- 
pressly provided at what rate and in what mode this service 
shall be compensated, the right of such party upon perform- 
ing the service, in respect to compensation therefor, would be 
subject to the same provision of law. 

In the case under consideration, the telegraph company, by 
agreement with the railway company, appears to have under- 
taken to perform for the latter the service just mentioned, 
and that, too, free of charge. But I do not rest the obliga- 
tion of the telegraph company, while in the management of 
the line, to transmit Government dispatches over the same, 
upon that agreement. It is imposed on the company, as I 
conceive, by force and effect of the statute authorizing the 
establishment of the line, and must be discharged subject to 
the terms, as to compensation, which the statute prescribes. 

My conclusion, therefore, is that one-half of the compensa- 
tion chargeable for sending Government dispatches over the 
said.telegraph-line, along the Kansas Pacific Railroad, should 
be retained and applied to the payment of the bonds issued 
by the United States in aid of that railroad, notwithstanding 
the circumstance that at the time the dispatches were sent 
the line was managed and operated by the Western Union 
Telegraph Company, and the service was rendered directly 
to the Government by this company. 

I an, sir, very respectfully, your obedient servant, 
GEO. H. WILLIAMS. 
Hon. Wu. W. BELKNAP, 
Secretary of War. 
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FORT GRATIOT MILITARY RESERVATION. 


The “Chicago, Detroit and Canada Grand Trunk Junction Railroad Com- 
pany” has acquired under the act of February 8, 1859, chap. 26, a valid 
right to use, or easement in, so much of the Fort Gratiot military reser- 
vation as is described in the deed to that company executed by the 
Secretary of War of: the 8th of March, 1€59, for railroad purposes. 

The “Port Huron Street Railway Company ” bas no right by virtue of the 
grant made thereto by the Secretary of War under the joint resolutiun 
of January 31, 1866, [No. 5,] to use any part of the land within said reser- 
vation which is covered by the right or easement held by the former 


company. 
DEPARTMENT OF JUSTICE, 


October 18, 1873. 


Sir: I have examined the papers submitted to me under 
cover of your communication of the 3d instant, touching the 
right and privilege of certain railroad companies in and upon 
the Fort Gratiot military reservation. 

The case presented by these papers and by your communi- 
cation appears to be, in substance, as follows: 

By act of February 8, 1859, (11 Stat., 381, 382,) Congress 
granted the right of way through and the privilege of construct- 
ing depots and workshops on the said reservation to any rail- 
road company or companies which might construct a railroad 
or railroads from any place in the State of Michigan toor 
near the village of Port Huron, in said State; subject, how- 
ever, to certain provisoes, one of which was, that, in the © 
opinion of the President, such grant be not injurious to the 
purposes of public defense, and that “the location of said 
buildings on, and such road or roads as to position and width 
through, said reservation, and the price of the land to be so 
occupied, being first determined by the Secretary of War, be 
approved by the President.” 

On the 8th of March, 1859, the Secretary of War executed 
a deed in behalf of the United States, which was approved 
by the President, granting to the Chicago, Detroit and Can- 
ada Grand Trunk Junction Railroad Company, subject to the 
terms and conditions of said act, three tracts or parcels of 
land situated within the limits of the reservation and desig- 
nated by reference to a description thereof given and plat 
attached to the deed; the whole comprising about 47,°,'5 acres 
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of land, for which the consideration of $150 per acre was paid 
by said company. 

This instrument contains a recital, wherein, after referring 
to the aforesaid act, it is stated that the grantee, the above- 
named railroad company, had located, surveyed, and marked 
out by a line of stakes its road through the reservation, and 
also the grounds required by it for the other purposes con- 
templated by the act; that the location of the depots and 
workshops to be constructed on the reservation, and tbe road 
of the company as to position and width through the same, 
and the price of the land to be occupied, had been determiued 
by the Secretary of War and approved by the President. 

Subsequently, by joint resolution, January 31, 1866, (14 
Stat., 348,) Congress authorized the Secretary of War to grant 
to Guerdon O. Williams and his associates the use of so much 


of the said reservation * as is necessary for extending a horse. . 


railroad from Port Huron City to the depot of the Port 
Huron and Detroit Kailroad, at such rental and upon such 
terms and conditions as to him may seem proper,” &c. 
Under the authority thus conferred the Secretary, by deed 
dated the 6th of August, 1866, granted to the said Williams 
and his associates the use of a part of the reservation, de- 
scribed as follows: “ Beginning at the intersection of the 
south line of the military reserve with the prolongation of 
the middle line of the Huron avenue, so called, in the city of 
Port Huron, and running from said point north, 3° 34/ 30” 
west, 1,221 feet; thence north, 20° 54” west, 2,205 feet; 
thence north 16° 23’ west, parallel with the west line of the 
Grand Trunk Railroad Company’s land, 970 feet, to inter- 
sect the south line of said railroad running through said 
reservation, and 20 feet on each side,” &c. 

The strip of land described in this last deed does not ex- 
tend within the boundaries of either of the tracts granted by 
the above-mentioned deed to the Chicago, Detroit and Can- 
ada Grand Trunk Junction Railroad Company. But it seems 
that the proprietors of the horse strect-railroad, acting under 
a license obtained from that company, constructed a portion of 
their track on the land previously granted to the latter as 
aforesaid. The license, however, was to continue only until 


the use of the land should be desired by the coinpany grant- 
210 


3 22 ‘TION. GEORGE H. WILLIAMS 
Fort Gratiot Military Reservation. 


ing it. Recently the street-railway company was requested 
by the Chicago, Detroit and Canada Grand Truuk Junction 
Railroad Company to remove its track from the land just 
referred to, and having declined to do so, the latter company 
proceeded to remove the same, but the commanding ofticer 
at Fort Gratiot interfered and prevented the removal. This 
interference on the part of the military authorities at that 
post has given rise to an appeal to your Department in behalf 
of the Chicago, Detroit and Canada Grand Trunk Junction 
Railroad Company. 

In connection with this matter, the following questions are 
proposed, or suggested, in your communication, for my views 
thereon: 

‘1, Did the Secretary of War in his deed of March 8, 1859, 
granting to the said railroad company certain tracts of land 
situated in the said reservation, exceed the authority con- 
tained in the law of February 8, 1859 ? 

“2. Under the act referred to, has the said railroad com- 
pany an exclusive right of way over the land granted to it in 
the deed referred to and designated by red lines in the accom- 
panying plat ? 

‘63, Whether or not the Port Iluron Street-Railway Com- 
pany has a right, under the joint resolution of January 31, 
1866, to use any part of the lands conveyed to the Chicago, 
Detroit and Canada Grand Trunk Junction Railroad Com- 
pany. 

“4, Whether the Secretary of War has authority, under 
the provisions of the act of February 8, 1859, or in exercise 
of his discretion as Secretary of War, to authorize the said 
street-railway company to use any part of the lands conveyed 
to the Chicago, Detroit and Canada Grand Trunk Junetion 
Railroad Company.” 

On reference to the act of February 8, 1859, it will be ob- 
served that the statute itself expressly grants the “ right of 
way through” and the “ privilege of constructing depots and 
workshops on” the military reservation, to any railroad com- 
pany, &c., if in the opinion of the President such grant be 
not injurious to the public defense; with this further condition, 
that the location of the buildings and position and width of 
the road be first determined by the Secretary of War and ap- 
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proved by the President. The grant takes effect upon no 
specific part of the reservation until the location of the build- 
jogs and the position and width of the road have been thus 
determined and approved, and &fter this it operates upon 
such part, and such part only, as has been so definitely as- 
signed for the purposes of the buildings and the road. But 
it passes nothing more than an easement, a right to use the 
land for the purposes mentioned; the ownership of the soil 
remaining in the United States, and the latter consequently 
still retaining all the right df a proprietor over the same not 
Inconsistent with the interest granted. 

Clearly it was not competent for the Secretary of War to 
enlarge the grant contained in the statute: or, indeed, (as it 
would seem from the fact that no power is given him for the 
purpose, coupled with the fact that words of direct grant are 
found in the statute,) to make any grant whatever. What 
he was anthorized to do was, to determine the location of the 
buildings on, aud the position and width of the road through 
the reservation, and the price of the land to be so occupied 
This being done, and approved by the President, the law it- 
self operated a grant. Yet the instrument executed by the 
Secretary of War, though it may not be efficient as a grant, 
is to be taken as manifesting his determination in regard to 
the location of the buildings, and the position and width of 
the road, together with the price of the land; and, since it 
bears the approval of the President, it appears to sufficiently 
satisfy the requirements of the law on those subjects to make 
the statutory grant effective. It locates and ascertains the 
limits of so much of the reservation as was deemed necessary 
by the Secretary for the buildings and road of the above- 
hamed company; and I entertain no doubt that the company 
have acquired, by force of the statute, a valid right to the 
use of the land within those limits for the purposes aforesaid. 
This right, like any other easement derivable by grant in 
the suvil of another, is necessarily exclusive; that is to say, 
no one but the grantee of the right is entitled to share or en- 
joy it. 

The conclusions thus arrived at respecting the grant to the 
Chicago, Detroit and Canada Grand Trunk Junction Rail- 
road Company sufiiciently indicate my auswer to the first 
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and second questions above enumerated. As to the remain- 
ing questions, I will briefly remark that the act of January 
31, 1866, as already stated, authorized the Secretary of War 
to grant the use of so much of the reservation as was neces. 
sary to extend a horse-railroad from Port Huron City to the 
depot of the Port Huron and Detroit Railroad. By virtue of 
this authority, the Secretary, on the 6th of August, 1866, 
granted to the street-railway company the use of a strip of 
land for its road within the reservation. This grant did not 
interfere with the previous one to the Chicago, Detroit and 
Canada Grand Trunk Junction Railroad Company, and it is 
not denied that the street-railway company acquired a right 
commensurate with the grant thereto. But no other grant 
has been made to that company, and consequently such 
right as it now has in the reservation is limited to the strip 
of land referred to. It necessarily follows that the street- 
railway company has no right, under the act of 1866, to use 
any part of the lands covered by the grant to the Chicago, 
Detroit and Canada Grand Trunk Junction Railroad Com- 
pany. Nor does it seem to me that the Secretary of War 
has any authority under the act of February 8, 1859, or in 
the exercise of his discretion as Secretary of War, to confer 
upon the former company the privilege of using any part of 
those lands. 

I gatber from the papers submitted to me that the Chi- 
cago, Detroit and Canada Grand Trunk Junction Rail- 
road Company contemplate laying several additional tracks 
on the lands mentioned. In regard to this, I deem it proper 
to direct your attention to the precise terms of the grant 
to that company, which are (inter alia) that the ‘posi- 
tion” of the road be first determined by the Secretary of 
War, and approved by the President. This is applicable 
not only to the main track of the road, but to the side tracks 
and branches thereof. Before either of these can be placed 
on the reservation, its position must, by the express provisions 
of the statute, be first determined and approved as aforesaid ; 
and the military authorities in charge of the reservation may 
awfully interfere, if circumstances should render their iuter- 
ference necessary, to prevent the laying of such tracks or 
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branches until the requirements of the statute have been 
complied with. 

The papers which accompanied your communication are 
herewith returned. 

I an, sir, very respectfully, your obedient servant, 
GEO. H. WILLIAMS. 
Hon. Wu. W. BELKNAP, 
Secretary of War. 


FEES AND COSTS IN PROSECUTIONS AGAINST SEAMEN. 


The fees and costs allowable in prosecutions against seamen, charged with 
any of the offenses enumerated in the act of June 7, 1872, chap. 322, are 
regulated by the act of February 26, 1353, chap. 80. 

Whether the provisions of the act of 1872, respecting the punishment of 
the offenses referred to, apply to seamen engaged for service on foreign 
vessels as well as to those engaged for service on American vessels, is a 
question that appropriately belongs to the courts having cognizance of 
such offenses to determine, and their determination should govern the 
action of the executive department of the Government iu regard to 
the allowance of fees and costs, so far as such action depends on the 
auswer to that question. 


DEPARTMENT OF JUSTICE, 
November 5, 1873. 


Siz: Your communication of the 11th instant informs me 
that an account has been rendered to the Treasury Depart- 
ment by the United States attorney for the district of Oregon, 
in which compensation is claimed for services in a criminal 
proceeding against a seaman who was indicted under the act 
of June 7, 1872, (17 Stat., 275,) for refusing in an American 
port to join a foreign ship on which he had been lawfully en- 
gaged; that fees are also charged for services in prosecutions 
under the same act against lawfully-engaged seamen for re- 
fusing to join ships sailing under the American flag; that in 
the accounts of officers of United States courts in other dis- 
tricts similar cases are beginning to appear; and that the 
accounting-officers of the Treasury are in doubt in regard to 
the allowance of such fees. In connection with these facts, 
you therein request my opinion upon the following question : 
“Whether any, and if any what, costs accruing under the 
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provisions of said act concerning the discipline of seamen 
are chargeable to the United States, and payable from the 
judiciary fund; and whether seamen of foreign vessels are 
included in said provisions, so as to make the United States 
liable for the expense of their arrest and prosecution.” 

Where prosecutions in the United States courts, district 
or circuit, against seamen charged with any of the offenses 
enumerated in the aforesaid act of June 7, 1872, are enter- 
tained by those conrts, it is done, I presume, by virtue of 
the general jurisdiction conferred upon them over crimes and 
offenses cognizable under the authority of the United States, 
(see sections 9, 10, 11, of the act of September 24, 1789, 1 Stat., 
76,78; and section 3of theactof August 23, 1842, 5 Stat., 8,17," 
and Ido not doubt that it is within the competency of the courts 
named to entertain such proceedings. Accordingly, the fees 
and costs allowable in these prosecutions, as in case of other 
similar prosecutions in the same court, would seem to be reg- 
ulated by the act of February 26, 1853, (10 Stat., 165.) Per- 
mit me, then, in answer to the first branch of your question, 
to refer you to this act, the provisions of which are familiar 
and need not be particularly mentioned here. 

As to the second or last branch of your question, the provis- 
ions of the act of 1872 relating to “discipline of seamen” are 
nearly identical in language with, and appear to have been 
copied from, the provisions of the British merchant shipping- 
act of 1854 relating to the same subject. In a case arising 
under the latter act, its provisions concerning that subject were 
held by the court of Queen’s Bench to have reference to British 
ships alone, (see Leary vs. Lloyd, 3 i. & Is.,178,) and I am in- 
clined to the view that the provisions of the act of 1872, adverted 
to above, were intended by Congress to apply only to seamen 
lawfully engaged for service on American vessels. (See Er 
parte D’Olivera, 1 Gallison, 473, as to construction of act of 
1790, 1 Stat., 131.) But whether these provisions are or are 
not thus restricted in their application; in other words, 
whether, as regards the punishment of offenses ennmerated 
therein, they are applicable to seamen engaged for service on 
foreign vessels as well as to those engaged for service on 
American vessels, is a matter that appropriately belongs to 
the courts having cognizance of such offenses to determine, 
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and their determination should govern the action of the ex- 
ecutive department of the Government. Itis to be presumed 
that where a prosecution against a seaman of the former de- 
scription has been instituted under the act of 1872, and the 
court has entertained jurisdiction, the statute is deemed by 
the court to be applicable to such case; and an allowance of 
the fees and costs of the proceeding cannot, I think, properly 
be refused by the Department, on the ground of any doubt it 
may have as to the correctness of the view of the law acted 
upon by the court. 
I have the honor to be, very respectfully, 
GEO. H. WILLIAMS. 
Hon. Wa. A. RICHARDSON, 
Secretary of the Treasury. 


ALASKA. 


By the act of March 3, 1873, chap. 227, the introduction of spirituous 
liquors or wine into the Territory of Alaska, unless authorized by the 
War Department, is absolutely prohibited. 


DEPARTMENT OF JUSTICE, 
November 13, 1873. 


S1iz: I have the honor to acknowledge the receipt of your 
letter of the 10th instant, submitting for my official opinion 
the question as to whether or not the Territory of Alaska 
is embraced within the term “Indian country,” and also 
whether or not your Department has authority to exercise 
control over the introduction of spirituous liquors into that 
Territory. 

Section 4 of the act of July 27, 1868, (15 Stat., 241,) provides 
“that the President shall have power to restrict and regu- 
late or to prohibit the importation and use of fire-arms, ammu- 
nition, and distilled spirits into and within the said Territory.” 

Pursuant to the power thus conferred, the President made 
several proclamations regulating the introduction and use of 
distilled spirits in Alaska. 

The last paragraph of the act of March 3, 1873, (17 Stat., 
530,) provides “that the laws of the United States relating 
to customs, commerce, and navigation, and sections 20 and 
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21 of the act to regulate trade and intercourse with the In- 
dian tribes and to preserve peace on the frontier, approved 
June 30, 1834, be, and the same are hereby, extended to and 
over all the main-lands, islands, and waters of the territory 
ceded to the United States by the Emperor of Russia, by 
treaty concluded at Washington on the 30th day of March, 
A. D. 1867, so tar as the same may be applicable thereto.” 
Section 20 of said act of 1834, as amended by the act of 
the 13th of February, 1862, (12 Stat., 339,) is as follows: 
“SEc. 20. And be it further enacted, That if any person 
shall sell, exchange, give, barter, or dispose of any spirituous 
liquor or wine to any Indian under the charge of any Indian 
superintendent or Indian agent appointed by the United 
States, or shall introduce or attempt to introduce any spirit- 
uous liquor or wine into the Indian country, such person, on 
conviction thereof before the proper district court of the 
United States, shall be imprisoned for a period not exceed- 
ing two years, and shall be fined not more than three hun- 
dred dollars: Provided, however, That it shall be a sufficient 
defense to any charge of introducing or attempting to intro- 
duce liquor into the Indian country, if it be proved to be 
done by order of the War Department, or of any officer duly 
authorized thereto by the War Department. And if any 
superintendent of Indian affairs, Indian agent, or subagent, 
or commanding officer of a military post, has reasun to sus- 
pect or is informed that any white person or Indian is about 
to introduce, or has introduced, any spirituous liquor or wine 
into the Indian country in violation of the provisions of this 
section, it shall be lawful for such superintendent, agent, sub- 
agent, or commanding officer, to cause the boats, stores, 
packages, wagons, sleds, and places of deposit of such per- 
son to be searched; and if any such liquor is found therein, 
the same, together with the boats, teams, wagons, and sleds 
used in conveying the same, and also the goods, packages, 
and peltries of such person, shall be seized and delivered to 
the proper officer, and shall be proceeded against by libel in 
the proper court, and forfeited, one-half to the informer and 
the other half to the use of the United States; and if such 
person be a trader, his license shall be revoked and his bond 
put in suit. And it shall, moreover, be lawful for any per- 
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son in the service of the United States, or for any Indian, to 
take and destroy any ardent spirits or wine found in the 
Indian country, except such as may be introduced therein by 
the War Department. And in all cases arising under this 
act Indians shall be competent witnesses.” 

In so far as this section conflicts with preceding acts of 
Congress they are repealed. According to the said act of 
1868, the President was invested with unlimited discretion 
over the introduction and use of spirituous liquors in the 
Territory of Alaska; but Congress, in 1873, adopting the 
above-cited section 20 of the act of 1834, absolutely prohib- 
its the introduction of spirituous liquors or wine into said 
Territory unless authorized by the War Department. 

My opinion, therefore, is that, as to this matter, Alaska is 
to be regarded as “Indian country,” and that no spirituous 
liquors or wines can be introduced into that Territory with- 
out an order by the War Department for that purpose. 

Very respectfully, 
GEO. H. WILLIAMS. 

Hon. WM. W. BELKNAP, 

Secretary of War. 


CASE OF THOMAS G. WILLIAMS. 


\ 

Where the payment of a claim against the Government would otherwise 
come within the prohibition of the joint resolution of March 2, 1867, 
{ No. 46,] the fact that the political disabilities of the claimant, imposed 
by the third section of the fourteeuth amendment of the Constitution, 
bave since been removed by Congress, does not free the claim from 
the operation of that resolution; the prohibition of payment still 
continues. 

DEPARTMENT OF JUSTICE, 


November 15, 1873. 

Siz: I have the honor to acknowledge the receipt of your 
letter of the 30th ultimo, in which you ask for my opinion as 
to the validity of the claim below mentioned, upon a statement 
of facts submitted by the Second Comptroller of the Treasury 
which is in substance as follows: | 

Thomas G. Williams graduated at the United States Military 
Academy, and was appointed brevet second lieutenant Sec- 
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ond Infantry July 1, 1849. He was promoted second lieu- 
tenant First Infantry June 13, 1850, and first lieutenant 
August 7, 1855. He resigned March 15, 1861, and joined in 
the rebellion against the United States. He now claims 
that a balance of pay,as of his grade in the Army,is due 
him from October 1, 1852, to November 30, 1852, and from 
March 1 to the date of his discharge, March 15, 1861. 

Congress by joint resolution, approved March 2, 1867, (14 
Stat., 971.) declares “that until otherwise ordered it shall 
be unlawful for any officer of the United States Government 
to pay any a2zcount, claim, or demand against said Govern- 
ment which accrued or existed prior to the thirteenth day 
of April, A. D. eighteen hundred and sixty-one, in favor of 
any person who promoted, encouraged, or in any manner sus- 
tained the late rebellion,” Se. 

On the 3d of March, 1873, (17 Stat., 792,) Congress passed 
an act providing “that all political disabilities imposed by 
the third section of the fourteenth amendment of the Con- 
stitution of the United States be, and the same are hereby, 
removed from James D. Halyburton, of Virginia, and Thomas 
G. Williams, of San Antonio, in the State of Texas.” Wil- 
liams, it seems, maintains that this act in some way modifies 
the joint resolution of 1867, so as to make his said claim 
valid against the United States. 

There is no foundation whatever for this assumption. The 
disabilities referred to in said act relate exclusively to the 
right to hold office. Said joint resolution remains in full 
force and effect, and as the claim in question is one of those 
described therein it cannot be paid. 

Very respectfully, 


GEO. H. WILLIAMS. 
Hon. WM. W. BELKNAP, 
Secretary of War. 


BANKRUPT-LAW. 

Where a payment is made by a debtor to a creditor who has conmitted 
an act of bankruptey, and against whom proceedings in bankruptcy 
have been instituted aud are pending, but who has not yet been adjudged 
a bankrupt, it will not be a valid satisfaction of the debt in the event 
of an adjudication of bankruptey in such proceedings, if the payment 
transpired subsequent to the filing of the petition therein. 
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But a payment made by a debtor to a creditor who is known to have com- 
mitted an act of bankruptey, but against whom proceedings have not 
at the time been taken, is valid, so far at least as the present bankrupt- 
law is concerned. 

All debts and liabilities subsisting in favor of the bankrupt at the period 
when the petition was filed, or then constituting a part of his estate, 
towether with the rivht to receive or sue for and recover the same, 
become upon the execution of the assignmeut completely and exclu- 
sively vested in the assignee by relation to that period. 

Hence a payment to the bankrupt of any such debt or liability after that 
date would be no satisfaction of the demand as against the claim of the 
assignee, unless the payment is protected by some exception made by Congress 
which corers the particular case. 

Neitber the bankrupt act of 1807, nor its supplements, contain any excep- 
tion, express or implied, in favor of a debtor who has paid his debt to 
the bankrupt after the time of filing the petition against the latter. 

It follows that the claim of the assignee, duly appointed, must prevail 
against the debtor, notwithstanding such payment, though it was made 
bona fide and without knowledge of the bankruptcy proceeding. 


DEPARTMENT OF JUSTICE, 
November 18, 1873. 


Sir: I have the honor to acknowledge the receipt of your 
letter of the 1st instant, in which, at the instance of the First 
Comptroller, you submit for my official opinion the following 
questions : 

‘¢ Whether a valid payment can be made, first, to a person 
who has committed an act of bankruptcy, and against whom 
proceedings have been iustituted and are pending in bank- 
ruptcy, but who has not yet been adjudged a bankrupt; sec- 
ond, to a person who is known to have committed an act of 
bankruptcy, but against whom proceedings have not yet been 
taken.” 

The 14th section of the bankrupt-law of 1867 (14 Stat., 522) 
provides for an assignment of all the estate, real and personal, 
of the bankrupt to the assignee appointed under the provis- 
ions of that statute, and declares that such assignment shall 
relate back to the commencement of the proceedings in bankruptcy, 
and that “thereupon, by operation of law, the title to all such 
property and estate, both real and personal, shall vest in said 
assignee,” &c. Certain exemptions from the assignment are 
expressly made, but they are of no consequence in connection 
with the questions proposed. In the 3d proviso of the same 
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section it is furthermore declared that, among other things, all 
choses in action belonging to the bankrupt, and all debts due 
him, or any person for his use, with the like right, title, power, 
and authority to dispose of, sue for, and recover the same, as 
the bankrupt might or could bave had if no assignment had 
been made, “ shall, in virtue of the adjudication of bankruptcy 
and the appointment of his assignee, be at once vested in Such 
assignee.” 

This section refers to an assignee appointed under a pro- 
ceeding in what is called voluntary bankruptcy ; but its pro- 
visions, so far as pertinent here, are made applicable to 
assignees appointed in cases of involuntary bankruptcy by the 
42d section, and the expression “ commencement of proceed- 
ings in bankruptcy,” whether voluntary or involuntary, is 
defined in section 38 to mean the filing of the petition in 
bankruptcy. 

The 35th section of the act declares void (among other 
transactions) all payments made by any person being insol- 
vent, or in contemplation of insolvency or bankruptcy, within 
four or six months previous to the filing of the petition, with 
a view to give fraudulent preference or to evade the provis- 
jons of the act, where the party receiving the same has reason- 
able cause to believe that such person is insolvent or is act- 
ing in contemplation of insolvency, &c.; and this and the 
39th section authorize the recovery back by the assignee ot 
the money so paid. But there is no provision in the act 
which invalidates payments made to the bankrupt before 
the petition is filed against him. In a legal point of view, 
these payments, therefore, seem to stand precisely as they 
would if no bankruptcy proceedings were instituted. 

In an opinion given by the Supreme Court of the United 
States in a late case before the same, (Buchanan vs. Smith, 16 
Wall., 277,) it is remarked with reference to section 14, above 
cited, that the appointment of an assignee under a decree in 
bankruptcy relates back to the commencement of the bank- 
rupt proceedings, and that the iustrument required to be 
executed under the hand of the judge or register assigns and 
conveys to the assignee “all the estate, real or personal, of 
the bankrupt, including equitable as well as legal rights and 
interests, and things in action as well as those in possession, 


which belonged to the debtor at the time the petition ip 
bankruptcy was filed in the district court.” 

This view of the scope and effect of the assignment men- 
tioned appears to me to rest upon the plain and obvious 
meaning of the statute; and accepting it as a correct state- 
ment of the law as it now stands, the result at which I 
arrive is, that all debts and liabilities subsisting in favor of 
the bankrupt at the period when the petition was filed, or 
then constituting a part of his estate, together with the right 
to receive or sue for and recover the same, become, upon 
the execution of the assignment, completely and exclusively 
vested in the assignee by relation to that period, and that, 
consequently, a payment to the bankrupt of any such debt or 
liability after that date would be no satisfaction of the 
demand as against the claim of the assignee, unless the pay- 
ment is protected by some exception made by Congress which 
covers the particular case. 

By the bankrupt-act of April 4, 1800, (2 Stat., 19,) an as- 
signment by the commissioners of a bankrupt’s estate had a 
retrospective relation to the time when the act of bankruptcy 
was committed upon which the commission issued. (See sec. 
10:) They were empowered to assign all the debts due to the 
bankrupt, or to any person for his use, and, after the assign- 
ment, neither the bankrupt nor any person acting as trustee 
for him could legally recover or discharge the same. But it 
was expressly enacted that where any debtor, bona Jide, paid 
his debt to the bankrupt without notice of the bankruptcy, 
he should not be liable to pay it to the assignee. (See sec. 11.) 
Here the principle is distinctly recognized by Congress that, 
except where it is otherwise provided by statute, a payment made 
to the bankrupt subsequent to the time at which the assign- 
ment takes effect does not discharge the indebtedness as 
against the assignee. 

Under the bankrupt-act of August 19, 1841, (5 Stat., 440,) 
the estate of the bankrupt became vested in the assignee 
only “from the time of” the decree of bankruptcy. (See sec. 
3.) This act declared void certain payments, &c., when made 
by the bankrupt previous to the decree, in contemplation of 
bankruptcy. (See sec. 2.) Yet payments made to the bank- 
rupt before the decree would seem to be unaffected by the 
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act. No provision is contained therein protecting payments 
made to the bankrupt subsequent to the decree and after the 
title to his estate had vested in the assignee, but such cases 
were left subject to the legal effect of the assignment, which, 
operating as a general transfer of all the estate of the bank- 
rupt at the date of the decree, would seem to invalidate any 
such payment. 

I am unable to discover any exception, express or implied, 
in the act of 1867, or its supplements, in favor of a debtor 
who has paid his debt to the bankrupt after the time of jfil- 
ing the petition against the latter. This, as already observed, 
is the period to which the assignment under that act relates, 
and at which the title to the bankrupt’s estate vests in the 
assignee. 

From the absence of such exception in the statute, and 
upon the principle recognized by Congress as above stated, 
the conclusion appears to me to be unavoidable that the claim 
of the assignee, duly appointed, would prevail against the 
debtor, notwithstanding such payment, though it was made 
bona fide and without knowledge of the bankruptcy proceed- 
ing. This doctrine, I find, is supported by an opinion of the 
supreme court of Pennsylvania, given in 1870. (See Mays vs. 
Manufacturers’ National Bank, 64 Penn. St., 74.) 

The same principle is applied by the courts of England in 
construing the bankrupt-laws of that country. There the 
transfer of the bankrupt’s estate, by operation of those acts, 
relates back to the act of bankruptcy. This relation was 
originally founded upon the provisions of the earliest of their 
bankruptcy acts, namely, the 34 and 35 Hen. VIII, chap. 4, 
§ 1, and the 13 Eliz., chap. 7,§ 2. In these two statutes 
there was no exception inserted; all were bound thereby: 
bona-fide purchasers of lands and goods, though for a valu- 
able consideration and without notice, debtors who had paid 
the amount of the sums due from them, and creditors of the 
bankrupt to whom the amount of debts owing to them from 
the bankrupt had been paid, though without notice—all were 
included, (see Garland vs. Carlisle, 4 C. and F., 786.) But 
the legislature has, from time to time, by new statutes, cut 
down the relation in particular cases ; as, first, in the case of 
payment of debts to the bankrupt before notice of an act of 
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bankruptcy, (1 Jac. I, chap. 155) next, in the case of the sale 
of real property by the bankrupt, where the commission was 
not sued out within five years after the secret act of bank- 
ruptey, (21 Jae. I, chap. 19;) again, in the case of payments 
by the bankrupt to creditors for goods sold, (19 Geo. II, 
chap. 32;) and again, in the case of conveyances, contracts, 
and other dealings and transactions with bankrupts, bona fide 
made and entered into more than two calendar months before 
the date and issuing of the commission, (46 Geo.-III, chap. 
63.) ‘The very circumstance of these partial restrictions of 
the general rule of relation to the act of bankruptcy,” remarks 
Lord Chief-Justice Tindal, in the case above cited, “ estab- 
lishes beyond doubt two propositions: first, that no consid- 
eration of hardship in the individual case will be sufficient to 
exempt it from the reach of the statutory relation ; and next, 
that nothing short of the power of the legislature itself is 
sufficient to relax the severity of the former statutes.” 

I may also add that under the English bankruptcy law now 
in force (the 32 and 33 Vict., chap. 71) any payment made 
in good faith and for value received to any bankrupt before 
the date of the order of adjudication, by a person not having 
at the time of such payment notice of any act of bankruptcy 
committed by the bankrupt and available against him for 
adjudication, is protected by the statutes. 

My opinion, therefore, is, in view of the foregoing consider- 
ations, Ist. That a payment made by a debtor to a creditor 
who has committed an act of bankruptcy, and against whom 
proceedings in bankruptcy have been instituted and are pend- 
ing, but who has not yet been adjudged a bankrupt, will not 
be valid in the event of an adjudication of bankruptey in 
such proceedings if the payment transpired subsequent to 
the filing of the petition therein; 2d. That a payment made 
by a debtor to a creditor who is known to have committed an 
act of bankruptcy, but against whom proceedings have not at 
the time been taken, is valid, so far at least as the existing 
bankrupt-laws are concerned. 

I am, sir, very respectfully, your obedient servant, 
GEO. H. WILLIAMS. 
Hon. Wm. A. RICHARDSON, 
Secretary of the Treasury. 
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DISTRIBUTION OF THE PROCEEDS OF FORIFEITURES, ETC. 


From January 31, 1873, to April 1, 12°73, a vacancy existed in the office of 
surveyor of the port of New York, during which period B., a deputy 
surveyor of the same port, performed the duties of the office of surveyor. 
B. claims so much of the proceeds of fines, penalties, and forfeitures in- 
curred under the customs-laws within that period as would have been 
distributable to the surveyor had there been no vacancy in tbe office. 
Held that the claimant does not come within the description of persons 
to whom distribution of such proceeds is, by the statute, (the Ist section 
of the act of March 2, 1567, chap. 188,) authorized to be made, and that 
the claim has, therefore, no validity. 

If that portion of the proceeds mentioned, for which claim is made by B.» 
remains undistributed, it should be divided equally between the collector 
and naval officer appointed for the port or district of New York during 
the period above stated. 

DEPARTMENT OF JUSTICE, 


November 28, 1873. 


ugk: [ have considered the question submitted by you to 
mine in your letter of the 27th ultimo, “as to the disposition to 
be made of the distributive Share of the proceeds of fines, 
penalties, and forfeitures which would have been distributed 
to the surveyor of the port of New York during the space 
intervening between the time at which Mr. Cornell’s resigna- 
tion took effect and the time of his successor’s entry upon 
office.” 

The period here referred to is, as I understand, from the 31st 
of January, 1873, to the 1st of: April, 1873, during which a 
vacancy appears to have existed in the office of the surveyor 
of that port. 

Claim is made by Mr. James L. Benedict, who was a deputy 
surveyor at the same port during the same period, for so 
much of the proceeds of fines, penalties, and forfeitures in- 
curred under the customs-laws, between the dates above men- 
tioned, as would have been distributable to the surveyor had 
there been no vacancy in the office. This claim is based upon 
the alleged facts that during that time Mr. Benedict “ per- 
formed the duties and exercised the authorities of surveyor 
of the port of New York, and was so recognized, not only by 
the collector and naval offic:r, but by the Treasury Depart- 
ment.” 
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By the 1st section of the act of March 2, 1867, (14 Stat., 546,) 
it is provided that, after making certain deductions from the 
proceeds of fines, penalties, and forfeitures incurred under 
the customs-laws, the residue thereof shall be distributed as 
follows: “One-half to the United States; one-fourth to the 
person giving the information which has led to the seizure 
or to the recovery of the fines or penalty, and if there be no 
informer other than the collector, naval officer, or surveyor, 
then to the officer making the seizure; and the remaining 
one-fourth to be equally divided between the collector, naval 
officer, and surveyor, or such of them as are appointed for the 
district in which the seizure has been made, or the fine or 
penalty incurred, or if there be only a collector, then to such 
collector,” &c. 

The right to a distributive share of such proceeds depends 
entirely upon the above provision—upon wlrether the claim- 
ant comes within the description of persons to whom distri- 
bution is thereby authorized to be made. Now, the clainr of 
Mr. Benedict rests on the ground, not that he was ever ap- 
pointed surveyor, but that he performed the duties of the 
office of surveyor. This, I think, does not bring him within 
the description contained in the statute. The scheme of dis- 
tribution there expressly names the surveyor appointed for the 
district among those entitled to participate in the proceeds; 
but one who is provisionally discharging the duties of the 
office of surveyor during a vacancy therein does not, in my 
opinion, answer that description, nor, indeed, any other men- 
tioned in said scheme. From this point of view, the conclu- 
sion is unavoidable that the claim referred to has no validity. 

The inquiry now arises, How should the proceeds to which 
that claim relates be disposed of? It will be found, upon 
examining the statute, that, after awarding one-half of the 
distributable proceeds to the Government and one-fourth to 
the informer or seizing officer, it provides that the remaining 
one-fourth shall be “equally divided between the collector, 
naval officer, and surveyor, or such of them as are appointed for 
the district in which the seizure has been made,” &c., and the 
question under consideration concerns the “remaining one- 
fourth.” There would seem to be little ground for contro- 


versy as to the meaning of the provision just quoted. The 
220 
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first branch of it assumes the existence of a collector, naval 
officer, and surveyor, aud makes an equal distr‘bution of the 
one-fourth between them. But the second brauch of it makes 
a similar division between “such of them as are appointed for 
the district,” and is by its terms applicable to and was prob- 
ably designed for the case where only two of those officers 
have been thus appointed. So that, under the latter branch 
of the provision, if only two of the oflicers named happened 
to!be appointed for any district, an equal division of the 
entire one-fourth is required to be made between the two. 

I see nothing in the law to warrant the conclusion that the 
words “or such of them as are appointed” in said act apply 
only to those districts where less than three of said offices 
are established; on the contrary, the idea of an appoint: 
ment to an office generally presupposes the existence of such 
office. The plain and natural meaning of the statute seems 
to me to be, that where there is a collector, naval officer, and 
surveyor, holding their respective offices by regular appoint- 
ment, the one-fourth is to be equally divided between them ; 
but if there be only two of them holding by regular appoint- 
ment, then the said one-fourth is to be equally divided 
between them; and if there be no other than the collector, then 
the whole goes to him. Assuming, then, that the proceeds 
claimed by Mr. Benedict, and to which the question submitted 
by you refers, remain undistributed, I am of the opinion that 
they should be divided equally between the collector and 
naval officer appointed for the port or district of New York 
during the period above stated. 

I an, sir, very respectfully, your obedient servant, 
GEO. H. WILLIAMS. 
Hon. Wo. A. RICHARDsG 
Secretary of the Treasury. 


POLICE BOARD OF TITE DISTRICT OF COLUMBIA. 


By the 3d section of the act of July 23, 1866, chap. 215, which remains in 
full force, no valid license for the sale or disposal of intoxicating drinks 
within the Distriet of Columbia can be issued without the approval of 
the Board of Metropolitan Police. 
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The board is bound to act on all licenses duly presented for approval ; 
but it is not required to approre every license so presented, thouzh as 
regards such license a ful] compliance with the other provisions of the 
license-laws is shown. 

The power conferred upon the board is wholly discretionary, and may be 
exercised by it as the circumstances of each case in its jndyment seem 
to require. 

DEPARTMENT OF JUSTICE, 
December 10, 1873. 

Sir: [have received your letter of the 8th ultimo, in which, 
after referring to the 3d section of the act of July 23, 1866, 
amendatory of the acts establishing a metropolitan police in 
the District of Columbia, (14 Stat., 213,) you request my 
Opinion as to the nature and extent of the power or author- 
ity thereby conferred upon the board of police in regard to 
licenses for the sale of intoxicating drinks within the District. 
This request, you inform me, is made under instructions from 
the board. 

It is not the practice of the Attorney-General to give official 
opinious except at the request of the President or the head 
of one of the Departments. But as by virtue of the act of 
March 3, 1873, (17 Stat., 517,) a direct official relation now 
exists between the Department of Justice and the metropol- 
itan police, it seems to me to be proper that the Attorney- 
General should advise the latter respecting the performance 
of their duties when requested so to do. 

By the above-mentioned section it was made unlawfal, 
from and after the expiration of licenses then already granted, 
for any person or persons, keeping an ordinary restaurant, 
saloon, or other place where spirituous liquors are sold, with- 
in the District of Columbia, to give, sell, or dispose of any 
intoxicating drinks without a license approved by the board 
of police, and it was also provided that thereafter no such 
license should be considered legal by any of the authorities 
having jurisdiction within the District until the same should 
have been approved by the board of police aud so certified 
by the secretary thereof under the office seal. 

That enactment appears to remain in full force at the present 
time, and under its provisions it is very clear that no valid 
license of the above description can be issued without the ap- 
proval of the board. Whether in any case a license shall be 
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approved by the board or not is left entirely to its judgment. 
The board is bound to act on all licenses duly presented for 
approval; butitis not required toactin aparticularway. Itis 
not required to approve every license so presented, though as 
regards such license a full compliance with the other pro- 
visions of the license-laws is shown. 

The power conferred upon the board is wholly discretion- 
ary, and may be exercised as the circumstauces of each case 
in its jadgment may require. 

Very respectfully, 


GEO. H. WILLIAMS. 
Hon. WILLIAM J. MURTAGH, 


President of the Board of Metropolitan Police, 
Washington City. 


THE VIRGINIUS. 


Under the provisions of the Ist and 4th sections of the act of December 
31, 1792, chap. 1, no vessel in which a foreigner is directly or indirectly 
interested can lawfully be registered as a vessel of the United States; 
nor can it be deemed a vessel of the United States or entitled to the ben- 
efits or privileges appertaining to a vessel of that description. 

So where a vessel has been registered, but the registry was obtained by a 
false oath as to its ownership, the vessel being at the time owned in 
whole or in part by foreigners, it cannot be deemed a vessel of the United 
States. 

Semble that the Virginius, though registered as an American vessel, was 
in fact owned by foreigners, and that the registry thereof was fraudu- 
lently obtained; and hence, at the time of her capture by the Spanish 
man-of-war Tornado, she bad no right, by virtue of that registry, as 
against the United States, to carry the American flag. 

Yet, while upon the high seas, actually bearing an American register and 
carrying an Aiwerican flag, she was as much exempt from interference 
by another power as though she had been lawfully registered ; the ques- 
tion whether or not her register was fraudulently obtained, or whether or 
not she was sailing in violation of any law of the United States, being 
one over which such power could not then and there rightfully exercise 
jurisdiction. 

DEPARTMENT OF JUSTICE, 
December 17, 1873. 


Sir: I have the honor to acknowledge the receipt of your 
letter of the 11th instant, submitting to me a large number 
of documents and depositions, and asking for my opinion as 
to whether or not the Virginius, at the time of her capture 
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by the Spanish man-of-war Tornado, was entitled to carry the 
flag of the United States, and whether or not she was carry- 
ing it improperly and without right at that time. 

This question arises under the protocol of the 29th ultimo 
between the Spanish minister and the Secretary of State, in 
Which, among other things, it is agreed that on the 25th 
instant Spain shall salute the flag of the United States.- But 
it is further provided that “if Spain should prove to the satis- 
faction of the Government of the United States that the Vir- 
ginius was not entitled to carry the flag of the United States, 
and was carrying it, at the time of her capture, without right 
and improperly, the salute will be spontaneously dispensed 
with, as in such case not being necessarily requirable; but 
the United States will expect, in such case a disclaimer of 
the intent of indignity to its flag in the aet which was com- 
mitted.” 

Section 1 of the act of December 31, 1792, provides that ships 
or vessels registered pursuant to such act, ‘and no other, (ex- 
cept such as shall be duly qualified, according to law, for 
carrying on the coasting trade and fisheries, or one them,) 
shall be denominated and deemed ships or vessels of the Uni- 
ted States, entitled to the benefits and privileges appertain- 
ing to such ships.” Section 4 of the same act provides for 
an oath, by which, among other things, to obtain the registry 
of a vessel, the owner is required to swear ‘‘that there is no 
subject or citizen of any foreign prince or state directly or 
indirectly, by way ot trust, confidence, or otherwise, interested 
in such ship or vessel, or in the profits or issues thereof.” 

Obviously, therefore, no vessel in which a foreigner is di- 
rectly or indirectly interested is entitled to a United States 
registry, and if one is obtained by a false oath as to that 
point, and the fact is that the vessel is owned or partly owned 
by foreigners, she cannot be deemed a vessel of the United 
States, or entitled to the benefits or privileges appertaining 
to such vessels. 

The Virginius was revistered in New York on the 26th of 
September, 1870, in the name of Patterson, who made oath 
as required by law; but the depositions submitted abundantly 
show that, in fact, Patterson was not the owner at that time, 
but that the vessel was the property of certain Cuban citi- 
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zens in New York who furnished the necessary funds for her 
purchase. I. BE. Shepherd, who commanded said vessel when 
she left New York, with a certificate of her register in the 
name of Patterson, testifies positively that be entered into an 
agreement to command said vessel at an interview between 
Quesada, Mora, Patterson, and others, at which it was dis- 
tinctly understood that the Virginius belonged to Quesada, 
Mora, and other Cubans, and that said Mora exhibited to 
him receipts for the purchase-money, and for the repairs and 
supplies upon said steamer, and explained to him how said 
funds were raised among the Cubansin New York. Adolpho 
De Varona, who was the secretary of the Cuban Mission in 
New York at the time the Virginius was purchased, and after- | 
wards sailed in her as Quesada’s chief of staff, testifies that 
he was acquainted with all of the details of the transaction, 
and knows that the Virginius was purehased with the funds 
of the Cubans and with the understanding and arrangement 
that Patterson should appear as the nominal owner Lecause 
foreigners could not obtain a United States register for the 
vessel. Francis Bowen, Charles Smith, Edward Greenwood, 
John McCann, Matthew Murphy, Ambrose Rawlings, Thomas 
Gallagher, John Furlong, Thomas Anderson, and George W. 
Miller, who were employed upon the Virginius in various ca- 
pacities after she was registered in the name of Patterson, 
testify clearly to the effect that they were informed and 
understood while they were upon the vessel that she be- 
longed to Quesada and the Cubans represented by lim, and 
that he navigated, controlled, and treated such vessel im all 
respects as though it was is property. 

Nothing appears to weaken the force of this testimony, 
though the witnesses were generally subjected to cross-exam- 
ination; but, on the contrary, all the circumstances of the 
case tend to its corroboration. 

With the oath of registry, the statute requires a bond to 
be given, signed by the owner, captain, and one or more sure- 
ties, but there were no sureties upon the bond given by Pat- 
terson and Shepherd. Pains have been taken to ascertain if 
there was any insurance upon the vessel, but nothing of the 
kind has been found; aud Quesada, Varona, and the other 
Cubans who took passage upon the Virginius, instead of 
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going on board at the wharf in the usual way, went aboard 
off a tug after the vessel had left the harbor of New York. 

I cannot do otherwise than to hold, upon this evidence, 
that Pattergon’s oath was false, and that the register obtained 
in his name was a fraud upon the navigation-laws of the 
United States. 

Assuming the question to be, what appears to conform to 
the intent of the protocol, whether or not the Virginius, at 
the time of her capture, had a right, as against the United 
States, to carry the American flag, Iam of the opinion that 
she had no such right, because she had not been registered 
according to law; but I am also of the opinion that she was 
as much exempt from interference on the high seas by another 
power, on that ground, as though she had been lawfully regis- 
tered. Spain no doubt has a right to capture a vessel with 
an American register and carrying an American flag, found 
in her own waters, assisting or endeavoring to assist the in- 
surrection in Cuba, but she has no right to capture such a 
vessel on the high seas upon an apprehension that, in viola- 
tion of the neutrality ornavigation laws of the United States, 
she was on her way to assist said rebellion. Spain may de- 
fend her territory and people from the hostile attack of what 
is, or appears to be,an American vessel, but she has no juris- 
diction whatever over the question as to whether or not such 
vessel is on the high seas in violation of any law of the 
United States. Spain cannot rightfully raise that question 
as to the Virginius, but the United States may, and, as I 
understand the protocol, they have agreed to do it; and gov- 
erned by that agreement, and without admitting that Spain 
would otherwise have any interest in the question, I decide 
that the Virginius at the time of her capture was without 
right and improperly carrying the American flag. 

Very respectfully, 


GEO. Wf. WILLIAMS. 
Hou. HAMILTON Fisu, 
Secretary of State. 
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CASE OF LIEUTENANT-COLONEL B. 8. ROBERTS. 

After a review of the history of this case, which is founded upon the al- 
leged invalidity of an appointment in the Army mado above twenty- 
seven years ago: Adrised that the case ought to be considered as finally 
determined by the decisions of the executive department of the Goveru- 
ment heretofore given, and the action of the Senate heretofore bad, 
aflirming, directly or indirectly, the validity of that appointment, and 
should accordingly be regarded as res adjudicata. 

DEPARTMENT OF JUSTICE, 
December 18, 1873. 

Sim: I have carefully examined the papers in the case of 
Lieutenant-Colonel B.S. Roberts, a retired oflicer of the Army, 
which I had the honor to receive from you some months 
ago, together with a number of other papers relating to the 
same matter subsequently referred to me by the Secretary of 
War. 

This case is founded upon the alleged invalidity of the ap-. 
pointment of Charles F. Ruff, who is also on the retired-list 
of the Army with the rank of lieutenant-colonel, to a cap- 
taincy in the Regiment of Mounted Riflemen raised under the 
act of May 19, 1846, (9 Stat., 13.) That appointment took 
place in the year 1846, and, as I gather from the papers, it 
was made under the following circumstances : 

Soon after the passage of the above act, steps were taken 
to organize the said regiment. The President sent to the 
Senate nominations for all the officers thereof. These nomina. 
tions were confirmed by that body on the 27th of May, 1846, 
and among them was that of Bela M. Hughes, of Missouri, 
for the oflice of captain. 

On the Ist of June, 1846, aletter of appointment, (a docu- 
ment which I understand it is the practice of the War De- 
partment to issue for the information of the person interested, 
after he has been nominated and confirmed and before he is 
commissioned by the President,) dated May 29, and signed by 
the Secretary of War, was forwarded to Hughes, in Missouri, 
who was directed to report by letter to the major of the regi- 
ment, (George 8. Burbridge,) at Newport, Kentucky., for in- 
structions. . 

On the 4th of June, 1846, an order was issued from the 
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Adjutant-General’s Office assigning the captains and subal- 
terns of the regiment to companies, and directing them to re- 
port without delay to Major Burbridge, for instructions, at 
Newport. In this order Ilughes was assigned to a company 
as captain. 

But onthe Sth of June, Hughes, having then no knowl- 
edge of his nomination and confirmation, wrote a letter 
tothe President from Plattsburgh, Missouri, withdrawing his 
application for an appointment in the said regiment. It 
seems that subsequently, on the 23d of June, a letter was 
written by James M. Uughes to the Adjutant-General from 
Liberty, Missouri, acknowledging the receipt of the letter of 
appointment sent to Bela M. Hughes, and informing the Ad- 
jutant-General that the appointment would be accepted. 
This communication, however, was not received by the Adju- 
tant-General until the 8th of July following, and in the mean 
time the President, acting on Hughes’s letter of Sth of June, 
and treating it as a declination of oftice, had nominated Ruff, 
who was not then connected with the Regular Army, to be a 
captain in the regiment, “in the place of Bela M. Hughes, de- 
clined.” This nomination was confirmed by the Senate on the 
ith of July, 1846, and a commission was thereupon issued to 
Ruff, to date from that period. 

At this point it is proper to add, that upon the records of 
the War Department there appears what purports to be a 
copy of a commission to Hughes as captain in the Regiment 
of Mounted Riflemen, dated the 26th of June, 1846, and signed 
by the Secretary of War and also by the President. But on 
the margin thereof are the following entries: * Note.-—This 
commission was made out and sent over to the President for 
signature, but was not returned with the others, it being 
understood that Mr. Hughes had declined the appointment.” 
 Declined.—Sce his letter of June 5, 1846.” 

The above statement comprises all the facts and circum- 
Stances disclosed by the papers, which existed previous to 
Ruff’s appointment. What now follows, as will be observed, 
transpired afterward; and though for that reason the facts 
set forth gan have no bearing whatever upon the question of 
the validity of that appointment, yet it is thonght proper to 
give them a place here simply as a part of the history of the 
case. 
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On the 8th of July, 1816, Hughes wrote to the Adjutant- 
General, from Forest Retreat, Kentucky, stating that while on 
his way there he received information of his appointment; 
that he accepted the same, and would repair without delay 
to Newport. To this the Adjutant-General replied by letter 
on the 14th of July, informing Hughes that the President, 
acting upon his previous letter of June 5, had appointed 
Ruff a captain in his stead, and that he, Hughes, is not an 
officer of the Mounted Riflemen. 

On the 13th of July, Hughes wrote to the Adjutant-General 
from Cincinnati, stating that in the absence of Major Bur- 
bridge from Newport he reported himself to his adjutant, 
and that with the approval of the former his station as 
recruiting-officer will be at Liberty, Missouri. And it appears 
that on the 11th of July an order was issued from the head- 
quarters of the regiment at Newport, directing ‘ Captain 
Bb. M. Hughes to proceed to Liberty without delay, and there 
establish a recruiting rendezvous for his company.” This 
order, however, seems to have been issued in ignorance of 
the appointment of Ruff, which was not officially announced 
to the Army until the 17th of Jaly, when, by general orders 
from the War Department of that date, the appoiutments of 
the officers of the regiment, with the dates of their respective 
commissions, were published, and among these appointments 
was that of “Charles Ruff, of Missouri, July 7, 1846, in place 
of Bela M. Hughes, declined.” 

On the 14th of July, Hughes again wrote to the Adjutant- 
General, stating that he had just learned tnat another was 
substituted in his place, and declining to yield his appoint- 
ment. To this the Adjutant-General replied on the 24th of 
July, repeating the substance of his letter to Hughes of the 
14th of July, above mentioned. 

Finally, on the 18th of July, Hughes wrote a letter to the 
Adjutant-General from Saint Louis, in which he formally de- 
clined the commission offered him unless the Department 
desired him to accept it; and it does not appear that he 
thenceforth made any further pretensions to the office. On 
the 9th of August following, he wrote from Weston to the 
Adjutant-General, acknowledging the communication of the 
latter dated the 24th of July, and making this statement: 
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“In justice to myself, I must give this explanation: My 
letter of withdrawal of my application was written under cir- 
cumstances which were changed after my appointment. This 
letter [ had thought must have reached the President before 
my nomination was made. Seeing my appointment in the 
‘Union,’ and urged by friends, I concluded to accept, 
and did so July 8th in a letter to you. On the 18th of July, 
annoyed and harassed by inquiries, and by officious news- 
paper interference, uncalled for as it was, and in deep chagrin 
and despair, I wrote you from Saint Louis that, to disem- 
barrass the Department, I would decline in favor of my friend 
Ruff.” 

The foregoing presents all the information contained in the 
papers respecting the relations of Hughes to the service, both 
before and after the appointment of Ruff, as well as all the 
information they contain touching that appointment during 
the corresponding period. 

Ruff, having accepted his appointment, entered upon duty 
as an Oflicer of the Regiment of Mounted Riflemen, standing 
at the foot of the list of captains. At this time Roberts was 
an officer in the same regiment, and stood at the head of the 
list of first lieutenants. On the 16th of February, 1847, the 
latter was promoted to a captaincy, taking rank next below 
Roff. 

From the date of Ruff’s appointment in 1846 down to the 
year 1853, its validity, so far as the papers show, was not 
—controverted by any one. But on the 12th of May, 1853, 
Roberts addressed a letter to the Adjutant-General asserting 
that that appointment was made in violation of the law of 
the service, the vacancy it was designed to fill not being, as 
he contended, an original vacancy. ‘The fact,” said he in 
this letter, “that Captain Ruff was not commissioned to date 
from the original organization of the regiment is conclusive 
that it was not considered original. He filled a vacancy 
created by the non-acceptance of Capt. Bela M. Hughes.” 
Roberts claimed that, at the time this vacancy occurred, he 
himself, being then the senior first lieutenant in the regi- 
ment, was entitled, under the law of the service, to an ap- 
pointment thereto by promotion; and he asked that his com- 
mission as captain, which was dated February 16, 1817, be 
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canceled and a new one given him, to date from July 7, 1846> 
the date of Ruff’s commission. 

By the regulations of the Army, as they existed in 1846, origi- 
nal vacancies were supplied by selection; accidental vacan- 
cies to the rank of colonel by promotion, according to senior- 
ity, except in extraordinary cases ; and promotions to the 
rank of captain were made regimentally. These regulations, 
by virtue of the 9th section of the act of April 24, 1816, (3 
Stat., 208,) had a legislative recognition, subject to any 
alterations the Secretary of Wur might adopt, with the ap- 
probation of the President. They constituted the law of the 
service, at the period referred to, concerning appointments 
In the Army, so far as relates to company and regimental 
oflicers. 

The case of Roberts, as set forth in his letter to the Adju- 
tant-General, was submitted by the latter to the Secretary of 
War, with a brief report thereon; and on the 26th of May, 
1853, the Secretary decided, in substance, that the vacancy 
to which Ruff was appointed was not a vacancy occurring as 
a casualty of the service. but was an original one and sub. 
ject to be filled assuch. Thus the validity of Ruff’s appoint. 
ment was allirmed by the War Department. 

Karly in 1856 Roberts again brought the case before the 
Department upon the ground of newly-discovered facts. 
This time it was presented in the form of a question of rank 
between him and Ruff, and he asked that the matter be sub- 
mitted to a board of Army officers; but the application was 
not granted. 

He also laid his case before the Military Committee of the 
Senate, asking that committee, in the event that Ruff should 
be nominated to “the vacancy of a majority likely to occur in 
the rifle regiment,” to investigate this question of rank be- 
fore acting on the nomination. The oftice of major of the 
regiment subsequently became vacant, and in December, 
1856, Ruff was nominated to the place, being next in line of 
promotion according to date of commission. While this nom- 
ination was pending in the Senate, the chairman of the Com- 
mittee on Military Aifairs transmitted to the Secretary of 
War the papers in the case of Roberts previously laid. before 
the committee by the latter, with a reqnest that the Secre- 
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tary return the same after reading them. <A few days after- 
ward the Secretary returned the papers, accompanied by an 
abstract of the previous correspondence in relation to the 
case taken from the files of the Adjutant-General’s Oflice, to- 
gether with copies of the letter of Hughes of June 8, July 
8, and July 18, and also a communication in which the 
Secretary maintains the legality of Ruffs appointment. 
The Senate subsequently confirmed the nomination. Here, 
then, by this promotion of Ruff, based as it was upon the 
commission of captain given him in 1846, the validity of his 
appointment to that office was in effect affirmed by both the 
Executive and the Senate under circumstances that impart 
to their decision great weight. 

Yet, notwithstanding this action of the Senate and of the 
Executive, Roberts made application to the Secretary of War 
in 1858 for a submission of his case to the Attorney-General. 
It now assumed the form of a claim to “the rank of captain 
in the Regiment of Mounted Riftlemen, from the 7th of July, 
1846, and that of major in the same regiment from the 31st 
December, 1856,” these dates being the dates respectively of 
Ruff’s commission as captain and of his commission as major. 
The case was submitted to the Attorney-General, (Hon. J. 8S. 
Black,) who gave an official opinion thereon, under date of 
March 17, 1859, affirming the validity of the appointment of 
Raff in 1846, and pronouncing the claim of Roberts not main. 
tainable. (See 9 Opin., 297.) 

Shortly after that opinion was rendered, another effort was 
made by Roberts to obtain a reference of his case to a board 
of Army officers by the Secretary of War. But the Secretary, 
on the 22d of June, 1859, declared that the claim was errone- 
ous, and that the appointment of a board to report upon it 
was unnecessary and inexpedient. 

It does not appear that any further contest was made by 
Roberts, as regards the validity of Ruff's appointment in 
1846, from the year 1859 down to the time when his recent 
application to the President for a submission of his case to 
this Department was filed—a period of about thirteen years. 
During this period the following events happened, affecting 
the status of both those officers relative to the military serv- 
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ice. On the 10th of June, 1561, Ruff was promoted to the 
rank of lieutenant-colonel, and on the 30th of March, 1864, 
he was retired with that rank; while Roberts, on the 13th of 
May, 1861, was promoted to the rank of major, and on the 
28th of July, 1860, to the rank of lieutenant-colonel, and was 
retired with the latter rank December 15, 1870. 

The foregoing review of the previous action on this case 
exhibits, in brief, the following results: 

1. That the validity of Ruffs appointment in 1846, after 
having been contested by Roberts, was aflirmad by the War 
Department in 1853. 

2. That the validity of the same appointment, after having 
been again strenuously contested by Roberts before the War 
Department and the Military Committee of the Senate, was 
affirmed by the Executive and the Senate by promoting Ruff, 
on that appointment, in 1856-’57. 

3. That the validity of the same appointment, after having 
been again contested by Roberts in 1858-59, was aftirmed 
by the Attorney-General, and also once tnore by the War 
Department. 

4. That for thirteen years, subsequent to the decision last 
mettioned, it was apparently acquiesced in by the contest- 
ant, during which period both he and the officer, the validity 
of whose appointment was contested, were promoted, each to 
a lieutenant-colonelcy, and retired from service on that rank. 

The form in which the case is now presented by Roberts 
is that of a request, based upon what he regards as a legal 
right to be nominated by the President to the Senate in such 
way as to accomplish the following ends: Ist, that his com- 
mission as captain of the Regiment of Mounted Riflemen may 
date from July 7, 1546, vice B. M. Hughes, resigned; 2d, that 
his commission as major of the Third Cavalry (formerly the 
Rifle Regiment) may date from December 30, 1856; 3d, that his 
commission as lieutenant-colonel of the Third Cavalry may 
date from June 10, 1861—these three dates being the dates 
of Ruf?s commissions, respectively ; aud, 4th, that he may be 
appointed a colonel of the Seventh Cavalry, to date from May 
6, 1569, this being the date of the commission of Colonel 
Sturgis, who was promoted after Ruff had been retired. 
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A number of questions directly arise upon the subject of 
this request, which touch the authority of the President in 
respect to the nominations asked, but which, as also the ques- 
tion of the validity of Ruffs appointment, I deem it unneces- 
sary to consider, in view of the opinion hereinafter expressed. 

It seems to me that this case of Roberts, standing as it 
does upon no other foundation than the alleged invalidity of 
an appointment in the Army made above twenty-seven years 
ago, ought to be regarded as settled by the decisions of the 
executive department of the Government heretofore made, 
and the action of the Senate heretofore had, affirming directly 
or indirectly the validity of that appointment. 

Moreover, there are no facts now brought forward by Rob- 
erts which were not before Attorney-General Black when 
he rendered his opinion in 1859, cited above, except the fact 
hereinbefore mentioned, namely, that there appears upon the 
records of the War Department what purports to be a copy of 
acommission to Hughes, dated the 26th of June, 1846, and 
signed by the Secretary of War and also by the President. Yet 
this must be taken in connection with theentries on the margin 
thereof, which are equally a part of the same record, and which 
show that the commission was indeed made out at the War 
Departmeut and sent over to the President for signature, but 
was not returned with the other commissions made out at 
the same time, it being understood that Hughes had declined 
the appointment, and that this understanding was based on 
his letter of June 5, 1846. Thus, though the records of the 
War Department indicate that a commission for Hughes 
had been prepared, they also indicate that the same had been 
Withheld by the President, and that Hughes was never act- 
ually commissioned. So that, had the information furnished 
thereby even been in the possession of Attorney-General Black 
at the period referred to, it is not probable that a different 
conclusion would have been reached by him; since that in- 
formation obviously does not introduce into the case any new 
and material ingredient. Under these circumstances the 
question of the validity of the appointment above alluded to, 
which was directly passed upon by Attorney-General Black, 
could not with propriety be re-opened here. ; 

I think, then, that the former decisions and action upon 
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the case, to which I have already referred, ought to be con- 
sidered a final determination thereof, and conclusive upon 
the executive department of the Government. 

The papers mentioned are herewith transmitted. 

I have the honor to be, with great respect, your obedient 
servant, 

GEO. H. WILLIAMS. 
The PRESIDEN?. 


rd 


PURCHASE AT SALE UNDER THE DIRECT-TAX LAW. 


The purchase of lands sold by the tax-commissioners for taxes, under the 
direct-tax law, is not within the prohibition of the 8th section of the act 
of September 2, 1759, chap. 12, which forbids the purchase by certain 
officers of ‘ public lands or other public property.” 


DEPARTMENT OF JUSTICE, 
December 19, 1873. 


Sir: Your letter of the 28th ultimo informs me that an 
application has been made by Mr. L. E. Chittenden, under the 
act of May 6, 1872, as amended by section 9 of the act of June 
8, 1872, (17 Stat., 332,) for the return of money paid by him 
for property purchased at a tax-sale under the direct-tax law, 
and from which he was subsequently evicted by the former 
owner, and that a question has arisen upon the application, 
of which the following is the substance, viz: Whether the 
purchase made by Mr. Chittenden, who was at the time Reg- 
ister of the Treasury, is within the prohibition of the 8th sec- 
tion of the act of September 2, 1789; (1 Stat., 67; ) and that on 
this question you desire my opinion. 

The provision in the act of 1789 to which the question sub- 
mitted refers is that prohibiting the purchase by certain offi- 
cers of “public lands or other public property.” This provis- 
ion, according to its terms, would seem to apply only to the pur- 
chase of such property as belongs to, or is in the ownership 
of, the United States; and being highly penal it should be 
taken strictly, and not extended by construction. The lands 
which were sold for taxes by the commissioners, under the 
direct-tax law, were not, previous to or at the time of sale, 
property of that description. Until the sale the title thereto 
remained in the former proprietor; and though a lien existed 
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thereon in favor of the United States for the amount assessed, 
yet they could not on that account be deemed public property. 
The ownership thereof might, upon the sale by virtue of the 
direct-tax law, become vested in the United States; but 
not before the sale. (Bennet vs. Hunter, 9. Wall., 336.) Inas- 
much, then, as these lands when offered for sale by the tax- 
commissioners were not owned by the Government, a pur- 
chase thereof at such sale could not with propriety be regarded 
as a purchase of “ public lands or other public property.” 

lam, accordingly, of the opinion that the purchase made 
by Mr. Chittenden is not within the prohibition mentioned. 

I have the honor to be, very respectfully, 
| . GEO. H. WILLIAMS. 
Hou. WM. A. RICHARDSON, 
Secretary of the Treasury. 


COMPUTATION OF THE VALUE OF FOREIGN COINS. 


The Secretary of the Treasury is authorized to direct the computations of 
the values of foreign coins at the custom-houses, when such values are 
to be expressed in the money of account of the United States, to be made 
according to the values officially estimated and proclaimed agreeably 
to the 1st section of the act of March 3, 1873, chap. 268; excenting only the 
sovereign or pound sterling of Great Britain, the value whereof must be 
computed as the same is fixed by the 2d section of that act. 


DEPARTMENT OF JUSTICE, 
January 8, 1874. 

Srz: I have the honor to acknowledge the receipt of your 
letter of the 3lst ultimo, requesting an opinion from me as to 
“‘ whether, under the act of March 3, 1873, (17 Stat., 602,) the 
Secretary of the Treasury is required or authorized to direct 
that the computation at custom-houses, in the reduction of in- 
voices expressed in foreign values to the money of account of 
the United States, shall be at the rates estimated by the Di- 
rector of the Mint and proclaimed by the Secretary of the 
Treasury; or that fixed by the previous laws.” 

By the 1st section of said act it is provided: “ That the 
value of foreign coin as expressed in the money of account 
of the United States shall be that of the pure metal of such 
coin of standard value, and the values of the standard coins 
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in circulation of the various nations of the world shall be esti- 
mated annually by the Director of the Mint, and be pro- 
claimed on the 1st day of January by the Secretary of the 
_ Treasury.” 

The 2d section provides: “That in all payments by or 
to the Treasury, whether made here or in foreign countries, 
where it becomes necessary to compute the value of the sov- 
ereign, or pound sterling, it shall be deemed equal to four 
dollars, eighty-six cents, and six and one-half mills, and the 
same rule shall be applied in appraising merchandise imported 
where the value is, by the invoice, in sovereigns or pounds 
sterling,” &c. (The remainder of the section is unimportant 
in connection with the subject under consideration.) 

The 3d section repeals all acts and parts of acts inconsist- 
ent with these provisions. 

Previous to this legislation, Congress had, from time to 
time, fixed by statute the rates at which certain foreign coins 
should be estimated in computations made at the custom- 
houses, (see sec. 18, act of July 31, 1789, chap. 5; sec. 40, act 
of August 4, 1790, chap. 35; sec. 61, act of March 2, 1799, 
chap. 22; sec. 1, act of March 3, 1801, chap. 28; sec. 1, act of 
July 27, 1842, chap. 66; act of March 3, 1843, chap. 925; act 
of May 22, 1846, chap. 23; act of March 2, 1861, chap. 753) 
and these coins, as it would seem, comprised the principal 
foreign coins known to our commerce. By a provision in sec- 
tion 61 of the act of March 2, 1799, cited above, all other 
denominations of foreign money were required to be estimated 
in value as nearly as might be to those rates, or according to 
the intrinsic value thereof, compared with money of the 
United States. In this connection, I may also add that the 
last-mentioned section authorized the President “to cause to 
be established fit and proper regulations for estimating the 
duties on goods, wares, and merchandise imported into the 
United States, in respect to which the original cost shall be 
exhibited in a depreciated currency issued and circulated 
under authority of any foreign government.” 

The statutes referred to, it will be observed, comprehended 
all foreign coins, giving a specific valae to those which were 
enumerated therein, and prescribing the mode by which the 
value of those not enumerated therein should be estimated. 
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_ Besides the foregoing provisions, which had for their ob- 
ject the ascertainment of the actual value of the merchandise 
imported at the place of its importation, there were other 
provisions, not in any way connected with the former, which 
permitted the payment of duties and fees at the custom-houses 
in certain foreign coins, at rates specifically set forth; (see 
sec. 30, act of July 31, 1789, chap. 5; sec. 36, act of August 
4, 1790, chap. 35; sec. 74, act of March 2, 1799, chap. 22 ;) 
subject, however, to @ proviso in the section last cited, by 
which no foreign coins were receivable which were not by 
law “a tender for the payment of all debts, except in conse- 
quence of a proclamation of the President of the United 
States authorizing such foreign coins to be received in pay- 
ment of the duties and fees aforesaid.” _ 

Laws were passed by Congress, both before and after the 
date of the enactment just mentioned, regulating the value of 
certain denominations of foreign coins for the purpose of 
currency, and making them a legal tender at the rates pre- 
scribed for the payment of all debts and demands. (See act 
of February 9, 1793, chap. 5; act of February 1, 1798, chap, 
11; act of April 30, 1802, chap. 38; act of April 10, 1806, 
chap. 22; act of April 29, 1816, chap. 139; act of March 3, 
1819, chap. 97; act of March 3, 1821, chap. 53; act of March 
3, 1825, chap. 50; act of June 25, 1834, chap. 71; act of June 
28, 1834, chap. 96; act of March 3, 1843, chap. 69.) But by 
the 3d section of the act of February 21, 1857, chap. 56, * all 
former acts authorizing the currency of foreign gold or silver 
coins and declaring the same a legal tender in payment fcr 
debts” were repealed; and thereupon, as it would seem, by 
operation of the aforesaid proviso in section 74 of the act of 
March 2, 1799, foreign coins ceased to be receivable in pay- 
ment of duties, at least in cases not falling within the excep. 
tions contained in that proviso. 

Thus the effect of the act of 1857 was practically to do away 
with all previous legislation respecting the valuation of 
foreign coins, except the provisions which were passed for 
the purpose of fixing or ascertaining the rates at which such 
coins should be estimated at the custom-houses in computing 
duties payable on imported merchandise. 

It is very manifest that among the ends sought to be ac- 
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complished by the act of March 3, 1873, was that of intro- 
ducing a modification of, or superseding altogether, the laws 
previously in force in relation to estimating the value of 
foreign coin; and the provisions just referred to may be said 
to supply the only matter of this sort found in those laws 
upon which that act could operate. These provisions, as I 
have already stated, gave a specific value to the yarious 
coins enumerated therein, which embraced the principal 
foreign coins known to our commerce, and also prescribed 
how the value should be estimated of all foreign money not 
therein enumerated. 

The inquiry now presents itself, whether the act of 1873 
was intended to have a general application, and thus include 
both the enumerated and non-enumerated coins in the former 
law; or whether it was designed to be limited in its applica- 
tion to coins of one of those classes only. 

That statute declares, in the 1st section, “that the value 
of foreign coin, a8 expressed in the money of account of the 
United States, shall be that of the pure metal of such coin of 
standard value.” This language is certainly broad enough 
to comprehend all foreign coins, as well those enumerated as 
those not enumerated in the pre-existing laws; and, taken in 
connection with the clause immediately following in the same 
section, there would seem to be no room for doubt that it 
was meant to have a corresponding effect. This clause reads, 
‘and the values of the standard coins in circulation of the 
various nations of the world shall be estimated annually by 
the Director of the Mint, and be proclaimed on the Ist day of 
January by the Secretary of the Treasury.” Here all foreign 
standard coins in circulation are obviously contemplated; 
and it is plain that their values are to be estimated upon the 
basis prescribed by the provision of the statute quoted 
above—that is to say, according to the value of the “pure 
metal of such coin of standard value.” Hence this provision 
must be deemed to be applicable to all standard foreign coins 
in circulation, and, as @ necessary result, to supersede en- 
tirely the provisions of the previous laws above adverted to. 

The first clause of the 1st section of the act of 1873 should 
be understood as furnishing the general rule by which the 
value of fureign coin, when expressed in the money of ac- 
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count of the United States, is to be estimated. The next clause 
makes provision for officially estimating and announcing the 
value of such coin. The latter clause was clearly intended to 
supplement the former, and provide a mode for giving it 
effect practically. But from the operation of the general rule 
prescribed by that section the sovereign or pound sterling of 
Great Britain is excepted, as the 2d sectiou of the act con- 
tains @ special provision for computing the value thereof. 

With regard to the question submitted in your letter, then, 
Tam led by the foregoing considerations to the conclusion that 
the Secretary of the Treasury is authorized to direct the com- 
putations of the values of foreign coins at the custom-houses, 
when such values are to be expressed in the money of account 
of the United States, to be made according to the values offi- 
cially estimated and proclaimed agreeably to the provisions 
of the 1st section of the act of 1873, excepting only the sover- 
eign or pound sterling of Great Britain, the value whereof 
must be computed as the same is fixed by the 2d section of 
that act. 

I am, sir, very respectfully, your obedient servant, 
GEO. H. WILLIAMS, 
Hon. WM. A. RICHARDSON, 
Secretary of the Treasury. 


NoTE.—The effect of the act of March 3, 1873, chap. 263, upon computa- 
tions of the value of foreign coins at the custom-house, was subsequently 
considered by the Supreme Court of the United States during October 
term, 1874, in the case of Chester A. Arthur, collector, vs. Auguste Richard et 
al.; and the conclusion reached by the court in that case coincides with the 
view of the Attorney-General upon the same subject expressed in the fore- 
going opinion. The court say: The ‘express mandatory terms” of the act 
of 1873 “are, that the value of foreign coin, as expressed in the money of 
account of the United States, shall be that of the pure metal of such coin 
of standard value. Thissimple and sensible rule abrogates previous regu- 
lations on the subject ; it is inconsistent with them; and the 3d section of 
the act expressly repeals all acts and parts of acts inconsistent with its 
provisions. No resort to a repeal by implication is necessary. Of course 
the act of 1873 does not make foreign coins receivable in cases where they 
were not receivable before; but where they are receivable, or where their 
value is material to be known, the rule for ascertaning that value is clearly 
laid down and determined by the law. It is true it dovs not itself fix 
the values of foreign coins except in a siugle instance, where special rea- 
sons require it; and it is doubtful whether the attempt to do so would 
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have been as judicious as the method adopted. Those values are now to 
be carefully ascertained and publicly announced by the proper officers of 
the Government. This method will insure the greatest accuracy, and will 
be attended with many public benefits. It is just both to the Government 
and the importer, because it is founded on truth; and it will bea great 
convenience to all persons who have any transactions in which the value 
of foreign money is in any way involved.” 


SEA-SERVICE OF VOLUNTEER NAVAL OFFICERS. 


The provision in the 3d section of the act of March 2, 1867, chap. 174, 
declaring that transferred officers from the volunteer to the regular 
naval service, by whom sea-service has been performed as volunteers, 
“shall receive all the benefits of such duty in the same manner as if 
they had been, during said service, in the Regular Navy,” is to be un- 
derstood to mean that they shall receive whatever benefits their past 
sea-duty would entitle them to, if, during the period of its performance, 
they had belonged to the regular naval service, holding (not the same 
grades as those to which they are transferred, but) grades correspond- 
ing to thoso at that period held by them in the volunteer naval service. 
Intention of that provision explained. 


DEPARTMENT OF JUSTICE, 
January 24, 1874. 


Sir: [ have the honor to acknowledge the receipt of your 
letter of the 17th instant, and the accompanying papers, rel- 
ative to the case of E. E. Bradbury, a retired naval officer. 

It appears that on the 20th of March, 1871, Mr. Bradbury, 
then a volunteer naval officer iu active service, holding the 
position of mate, was appointed on the retired-list of the 
Navy with the rank of master, under the authority given by 
joint resolution No. 54, approved March 3, 1871, (16 Stat., 
601.) 

Section 3 of the act of March 2, 1867, (14 Stat., 516,) pro- 
vides “that the officers of the volunteer naval service who 
are, or may be, transferred to the Regular Navy or Marine 
Corps, shall be credited with the sea-service performed by 
them as volunteer officers, and shall receive all the benefit 
of such duty in the same manner as if they had been, during 
such service, in the Regular Navy or Marine Corps, and 
all marine-officers shall be credited with the length of time 
they may have been employed as officers or enlisted men 
in the volunteer service of the United States.” 
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Previous to the appointment of Mr. Bradbury on the re- 
tired-list he had performed, in the aggregate, four years and 
one month sea-service as a volunteer officer, with which he 
has been credited. He now claims to be entitled for that 
period, under the provisions of the section above mentioned, 
to the difference between the pay of the grade held by him 
when such sea-service was performed and the pay of the 
grade at present held by him on the retired-list. 

The question submitted by you is as to the validity of this 
claim. 

I am unable to discover anything in the said section which 
gives Mr. Bradbury a right to an allowance such as is claimed 
by him. The provision in that section declaring that the 
transferred officers, by whom sea-service has been performed 
as volunteers, ‘ shall receive all the benefits of such duty in 
the same manner as if they had been during said service in 
the Regular Navy,” obviously means that they shall receive 
whatever benefits their past sea-duty would entitle them to, if, 
during the period of its performance, they had belonged to 
the regular naval service, holding (not the same grades as those 
to which they are transferred, as the claimant interprets it, but) 
grades corresponding to those at that period held by them in the 
volunteer naval service. Now, there was no difference between 
the pay of volunteers and the pay of regulars of correspond- 
ing grades when on sea-service ; so that, in respect to compen- 
sation for such service, the transferred officers having already 
received as volunteers what they would have been allowed 
as regulars, it is not perceived that any benefit of a pecuni- 
ary character could be claimed by them on that account. 

The intention of that provision, I think, may be satisfacto- 
rily explained thus: By the statutes in force at the date of its 
enactment authorizing officers of the volunteer naval service to 
be transferred to the regular naval service, (see act of July 
‘25, 1866, 14 Stat., 222; also, act of May 17, 1864, 13 Stat., 79,) 
the transfers were confined to the four grades in the latter 
service, from ensign to lieutenant-commander, inclusive ; 
and by the regulations of the Navy a certain period of ser- 
vice (formerly two years, at present one year) was required 
-of officers in those grades before, as a general rule, they 
were nominated for promotion to the next higher grades. 
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(See Regulations of 1865, page 46, par. 257, Regulations of 1870, 
page 130, par. 899.) Besides, officers in the Navy generally 
are credited with their sea-service, with a view to its being 
taken into consideration in their future assignment to duty; 
but, excepting those who belong to the four grades men- 
tioned, they derive no other advantage therefrom that Iam 
aware of. The design of the provision referred to, then, was 
to give the transferred officers the full benefit of their former 
sea-service, in so far as it might go to complete the period 
of such service required in their respective grades pre- 
vious to nomination for promotion, and in so far as it ought 
properly to be taken into account in the matter of assign- 
ment toduty. Beyond these advantages, the provisiou would 
seem to confer nothing. i 

I am, accordingly, of the opinion that the claim of Mr.. 
Bradbury is invalid. 

I have the honor to be, sir, very respectfully, 
GEO. H. WILLIAMS. 
Hon. Wm. A. RICHARDSON, 


Secretary of the Treasury. 


CLAIMS FOR PROPERTY LOST IN THE MILITARY SERVICE. 


The lst and 2d sections of the act of March 3, 1849, chap. 139, provide. 
respectively for a separate and distinct class of claims. The two classes 
distinguished from each other. 

Claims of officers and soldiers for horses lost in the military service, 
where their horses were in service simply as a part of the equipment 
belonging to and furnished by them, are ailowable only under the pro- 
visions of the 1st section. 

But where the property was in service by impressment or contract, and 
not merely by being a part of the equipment furnished by the officer 
or soldier, such claims are allowable under the provisions of the 2d sec- 
tion, which contains no restrictions as to persons. 

Horses which constitute a part of the equipment of officers aud soldiers, 
furnished by themselves, are not in the military service by “contract,” 
much less by “impressment,” within the meaning of the term as em- 
ployed in tho latter section. 


DEPARTMENT OF JUSTICE, 
February 5, 1874. 
Sir: Your letter of the 22d December last, referring to a 
difference of opinion shown by the papers transmitted there- 
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with to exist between the Adjutant-General of the Army 
and the Second Comptroller of the Treasury in relation to 
the settlement of claims under the act of March 3, 1849, chap. 
139, asks an opinion from me touching the question upon 
which those Officers differ. 

That question seems to be this: Whether claims of officers 
and others described in the 1st section of said act, for horses 
lost in the military service, are allowable under the provis- 
ions of that section solely; or whether such claims may also 
be allowed under the provisions of the 2d section of the 
same act. | 

It appears to me, upon examination of the two sections 
mentioned, that they provide each for a separate and distinct 
class of claims. 

The 1st section is manifestly limited to cases of damage 
sustained in any of the ways therein described, by officers 
and soldiers who, by reason of their grade, or arm, or duties, 
are required to be mounted; and it is very clear that the 
provisions thereof respecting horses lost by such persons 
while in the military service are applicable only to the loss 
of horses which they had furnished and kept in service as a 
part of their equipment. The peculiar feature of the cases 
covered by this section, therefore, would seem to consist in 
the fact that the property lost constituted at the time of its 
loss a part of the equipment furnished by an officer or soldier 
whose duties, arm, or grade required him to be mounted. 

The 2d section, on the other hand, extends to cases of dam- 
age sustained by any person in the loss of property of the 
kind designated therein, including horses, from any of the 
causes or under any of the circumstances therein enumerated, 
where the property was, at the time of the luss, in the mili- 
tary service either by impressment or contract, and where 
the risk of the property was not agreed to be incurred by 
the owner. Horses belonging to the category adverted to in 
connection with the Ist section, that is to say, those which 
constitute a part of the equipment of ofticers and soldiers, 
farnished by themselves, are not, I think, to be considered as 
in the military service by ‘ contract,” much less by “ impress- 
ment,” within the meaning of the term as employed in the 2d 
section. By the conditions of the service in which the officer 
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or soldier is employed, or by his engagement with the Govern- 
ment, he may be required to provide himself with a horse to 
perform that service; yet a horse which has entered the mili- 
tary service in this manner is not, in the said act or in any 
former act, contemplated as being in such servicé by contract. 

Regarded from this point of view, then, claims of officers 
and soldiers for the loss of such horses are not cognizable 
under the last-named section. 

But it is otherwise where the officer or soldier has sustained 
damage by the loss of a horse in the military service, which 
at the time of its loss was in such service, not by being a part 
of his equipment, but by actual impressment or contract ; 
for there is no restriction in that section as to persons. 

With respect to the question presented, I am accordingly 
of the opinion that claims of officers and soldiers for horses 
lost in the military service, where their horses were in serv- 
ice simply as a part of the equipment belonging to and fur- 
nished by them, are allowable under the provisions of the 
1st section of the act of 1849 only ; but that where the prop- 
erty was in service by impressment or contract, and not merely 
by being a part of the equipment furnished by the ofticer or 
soldier, such claims may and should be allowed, if otherwise 
unobjectionable, under the provisions of the 2d section of the 
Same act. 

I have the honor to be, very respectfully, 


GEO. H. WILLIAMS. 
Hon. Wn. A. RICHARDSON, 


Secretary of the Treasury. 


MONEYS PAID INTO UNITED STATES COURTS. 


The act of March 24, 1871, chap. 2, does not repeal the laws previously iu 
force relating to moneys paid into the courts of the United States, or re- 
ceived by the oflicers thereof, which are of a special character and apply 
only to moneys thus paid or received in particular classes of cases, as 
proceedings in prize and bankruptcy proceedings; it repeals merely the 
general law on the subject, as embodied in the two statutes mentioned 
in the 6th section. 

Accordingly, the disposition of moneys paid into the United States courts 
or received by the oflicers of such courts, in bankruptcy proceedings, is 
governed since the act of 1871, as it was prior thereto, by the provisions 
of the bankruptcy acts and the rules prescribed in pursuance thereof. 
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Semble that there is no law making it the duty of the assistant treasurers, 
with whom moneys are deposited under the provisions of the act of 
1871, to keep a detailed account in respect of the causes to which the 
deposited moneys appertain. 

DEPARTMENT OF JUSTICE, 
February 5, 1874. 


Sir: Your letter of the 3d of December last, in regard to 
the deposit of moneys paid into United States courts, or re- 
ceived by officers of such courts, in causes pending or adjudi- 
cated therein, presents for my consideration substantially the 
following questions : 

1. Whether the act of March 24, 1871, entitled “An act 
relating to moneys paid into the courts of the United States,” 
(17 Stat., 1,) is applicable to moneys paid or received as afore- 
said in bankruptcy proceedings. 

2. Whether it is incumbent on the assistant treasurer, with 
whom moneys are deposited under the provisions of that act, 
to open and keep a separate and detailed account for each 
cause in which the moneys so deposited had been received or 
paid. 

Previous to the act of 1871, mentioned above, the general 
law on the subject of moneys paid into said courts or received 
by officers thereof was embodied in the two statutes repealed 
by the 6th section of that act. In addition to this general law 
there also existed other laws, of a special character, enacted 
since the date of those statutes, which applied only to moneys 
there paid or received in particular classes of cases, as pro- 
ceedings in prize and proceedings in bankruptcy. These 
special laws were not, I think, intended to be superseded by 
the act of 1871, but only the general law adverted to; and 
the express repeal by that act of the two statutes containing 
the latter, taken in connection with the circumstances that it 
does not enact any new provision wholly inconsistent with 
the continuance in force of the former, may be regarded as 
strongly corroborative of this view. 

Iam, therefore, of the opinion that the act of 1871 has no 
application to moneys paid into the United States courts or 
received by officers of such courts in bankruptcy proceedings. 
The deposit of such moueys is governed by the provisions of 
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the bankruptcy acts and the rules prescribed in pursuance 
thereof, with which you are already familiar. 

As to the manner in which accounts shall be kept by the 
assistant treasurers of moneys that may be deposited with 
them under the provisions of that act, the statute itself con- 
tains no specific directions. 

By the lst section the deposit is required to be “in the 
name of and to the credit of” the court, and a general account 
opened and kept by the assistant treasurer with the court, 
crediting aud debiting the latter with the moneys deposited 
and drawn by it, would seem to be all that the statute con. 
templates. 

The 3d section plainly devolves upon the clerk of the court 
the duty of keeping an account showing in what causes the 
moneys were deposited and in what causes payments have 
been made, &c.; and this appears to be the only separate and 
detailed account required to be kept in respect of the causes 
to which the deposited moneys appertain. At all events, I 
find no provision of law-making it the duty of the assistant 
treasurers, with whom the moneys are deposited, to keep 
such an account. 

I have the honor to be, very respectfully, your obedient 
servant, 

GEO. H. WILLIAMS. 

Hon. Wm. A. RICHARDSON, 

Secretary of the Treasury. 


DISTRIBUTION OF PRIZE. 


A corporal of a volunteer regiment was detached from his company for 
service in the “Mississippi Marine Brigade,” and while in that service 
participated in the capture of a prize, whereby he became entitled to 
share in the residue of the proceeds thereof, after making certain de- 
ductions, in proportion to the rate of his pay. He alleges that, when the 
prize was taken, he was acting as a first lieutenant by direction of the 
commander of the brigade. A few days before that event, a commission 
was issued appointing him a first lieutenant in the brigade; but owing 
to causes beyond his control he did not receive it, and had vo knowledge 
of its existence until several months afterward. He claims a share of 
the proceeds of the prize as a first lieutenant, though he is entered only 
as a private upon the prize-list of the vessel on which he served. Held 
that if, as claimant alleges, he was performing the duties of first licu- 
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tenant at the period of the capture, then, inasmuch as in such case he 
would be entitled to the pay of that grade under the provisions of the 
joint resolution of July 11, 1870, amendatory of the joint resolution of 
July 26, 1866, he would be equally entitled to share in the prize in pro- 
portion to the rate of that pay. 
DEPARTMENT OF JUSTICE, 
February 6, 1874. 


Siz: Ihave the honor to saenowied ge the receipt of your 
letter of the 14th ultimo, inclosing papers relating to a claim 
of George W. Bailey for prize-money. 

It appears by these papers that some time prior to January, 
1863, Mr. Bailey, while serving as a corporal in Company I, 
Fifty-ninth Illinois Volunteers, was detached from hiscompany 
for service in the “ Mississippi Marine Brigade,” under the com- 
mand of General Ellet, and that he was in this service on the 
3d of February, 1863, when the prize referred toin the papers 
was taken, and participated in the capture. He subsequently 
became a prisoner of war, and remained such until June 10, 
1863. On the 30th of January, 1863, 8 commission was issued 
appointing him a first lieutenant in said brigade, to take rank 
from January 1, 1863, but owing to causes beyond his control 
he did not receive it, and, in fact, had no knowledge of its 
existence until after his release from captivity on the 10th of 
June, 1863. 

It is alleged that after Mr. Bailey was attached to the “ Mis- 
sissippi Marine Brigade” he acted as a first lieutenant therein, 
and also as adjutant thereof, by direction of General Ellet, 
and that he was acting asa first lieutenant when the prize 
was taken. But it seems that he is entered only as a private 
upon the prize-list of the vessel on which he was then serving. 
However, he claims a share of the proceeds of the prize, not 
as a private, but as first lieutenant. 

Here the question naturally arises, whether, under the cir- 
cumstances of the case, Mr. Bailey is legally entitled to share 
in the prize as a first lieutenant. And this I take to be the 
point on which my opinion is desired. 

The law regulating the distribution of prize provides that 
after making deductions‘ for certain officers, &c., the residue 
of the proceeds shall be divided among all others doing duty 
on board “in proportion to their respective rates of pay in 
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the service ;” and the class included by this provision is the 
one to which Mr. Bailey is understood to belong. To deter- 
mine, then, whether he is entitled to share in the prize asa 
first lieatenant, it is only necessary to inquire whether he is, 
by law, entitled tothe pay of a first lieutenant for his services 
when the prize was taken. 

If, as is alleged, Mr. Bailey was at that time performing the 
duties of first heutenant, there would seem to be no room for 
doubt that he is entitled to the pay of a first lieutenant for 
such service, under the provisions of the joint resolution of 
July 11, 1870, amendatory of the joint resolution of July 26, 
1866, (16 Stat., 385; 14 Stat., 368.) A case very similiar to 
this was considered by my predecessor, where & non-commis. 
sioned officer of volunteers was designated by the colonel of 
his regiment to take command of a company to fill a vacant 
captaincy, and, after having entered upon the duties of his 
new position, a commission was subsequently issued appoint- 
ing him captain of the company, but on account of military 
operations and other causes he did not receive the commission 
until about two months afterward; and it was held that, 
under the provisions mentioned, the officer was entitled to a 
captain’s pay for that period. (See 13 Opin., 413, 414.) 

In Mr. Bailey's case, the commission was issued on the 30th 
of January, 1562, four days before the capture transpired ; 
and under those provisions, as interpreted and applied by my 
predecessor in the case above referred to, he is clearly enti- 
tled toa lieutenant’s pay from that date, provided he was 
then performing the duties of the grade of lieutenant. 

In conclusion, I may state that, while I express no opinion 
as to the question of fact involved in this matter, whether or 
not Mr. Bailey was acting as a first lieutenant when the cap- 
ture took place, yet I think that, in case he was thus acting 
at that time, inasmuch as in such case he seems to be legally 
entitled to a lieutenant’s pay for his services, he is also legally 
entitled to share in the prize in proportion to the rate of that 
pay. 

I am, sir, very respectfully, your obedient servant, 
GEV. H. WILLIAMS. 
Hon. Gro. M. ROBESON, 
Secretary of the Navy. 
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CASE OF LIEUTENANT MANSUR. 


Where an official opinion from the Attorney-General is desired on ques- 
tions of law arising on any case, the request should be accompanied 
with a statement of the material facts of the case, and also the precise 
questions on which advice is wanted. 

Lieutenant Mansur went on an expedition up the Red River, leaving his 
horse and saddle behind with the regiment to which he belonged. 
During his absence the horse and saddle were, by order of the colonel 
of his regiment, taken and used in the military service without his 
knowledge and consent, and while so in such service were lost ; 
claim being made by him for the value of the property under the act 
of March 3, 1849, chap. 129: Held that the case falls within the 2d 
section, and not the lst section, of that act. 


DEPARTMENT OF. JUSTICE, 
February 16, 1874. 


Sir: I have the honor to acknowledge the receipt of your 
letter of the 7th instant, returning the papers which accom- 
panied an opinion relative to the settlement of certain classes 
of claims under the act of March 3, 1849, given by me on the 5th 
instant in answer to your letter of the 22d of December 
last, (see ante, p. 360,) and requesting a further opinion as to 
whether the case of Lieutenant Mansur, referred to in the 
first-mentioned letter, falls under the 1st or 2d section of 
that act. 

This last request, as it would seem, is prompted by an ap- 
prehension that the construction put upon those provisions 
in my opinion of the 5th might, in connection with that case, 
be understood differently by the accounting-officers of the 
Treasury on the one hand, and by the officers of the War 
Department on the other, between whom a diversity of views 
already exists in regard to the same provisions. 

Your letter of the 22d of December, in response to which 
that opinion was written, neither stated any particular case 
nor submitted any particular question for my consideration, 
but presented its subject in a very general way, concluding 
with a request for an expression of my views ‘on the sev- 
eral questions involved.” The opinion quite naturally par- 
took of the same general character. I deem it proper bere 
to remind you that where an official opinion from the head of 
this Department is desired on questions of law arising on 


368 HON. GEORGE H. WILLIAMS 
Case of Lieutenant Mansur. 


any case, the request should be accompanied with a state- 
ment of the material facts of the case, and also the precise 
questions on which advice is wanted. By the observance of 
this simple rule the real point of difficulty in the case will be 
at once perceived, much inconvenience avoided, and more 
practicable and satisfactory results obtained. 

Respecting the case of Lieutenant Mansur, I do not dis- 
cover among the papers submitted any statement of facts 
other than what is found in the certificate of the Third Audi- 
tor of October 25, 1873, and in his report nade to you under 
date of December 9, 1873. In the former it is stated by the 
Auditor that a horse and saddle of Lieutenant Mansur were 
‘impressed by arder of Colonel E. W. Woodman of the Sec- 
ond Regiment Muine Cavalry, at New Orleans, and Jost on 
the 10th of May, 1864, while in the military service of the 
United States.” In the other paper he states that “the evi- 
dence shows conclusively that while claimant was absent on 
the Red River expedition his horse and saddle, which be had 
left with the regiment at New Orleans, Louisiana, were, by 
order of his colonel, taken and used in the service of the 
United States; that the exigenciesof the service demanded the 
taking and use of the property, and that it was done without 
the knowledge or consent of the claimant; that the property 
was lost while so in the service, and was one of the kind of 
horses for which indemnity is provided in the 2d section of 
the act of March 3, 1849.” 

Upon this state of facts I think it clear that the case falls 
within the 2d section, and not the Ist section, of the act 
of 1849. In arriving at this conclusion, it 1s assumed that 
the horse had been furnished and kept by Lieutenant Man- 
sur for his own use as a part of his equipment for service. 
But I perceive nothing in that circumstance which prevented 
it from being impressed for some other military use or purpose; 
and if it was so impressed it was then as properly in the 
military service by impressment as it would have been if it 
had never constituted a part of that oflicer’s equipment. In 
the opinion’ hereinbefore referred to I have already expressed 
the view that where lost property of this kind belonging to 
an, officer or soldier was in the military service by impress- 
ment at the time of its loss, the claim of the officer or soldier 
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is properly cognizable under the 2d section of the said act— 
that section containing no restriction as to persons, but. in- 
cluding oflicers and soldiers as well as civilians. 
Iam, sir, very respectfully, your obedient. servant, 
GEO. H. WILLIAMS 
Hon. Wa. A. RICHARDSON, 
Secretary of the Treasury. 


| CONDEMNED VESSELS OF THE NAVY. 


The Secretary of the Navy cannot exchange a vessel belonging to the 
Navy, Which has been condemned as untit for naval purposes, for another 
vessel, not withstanding the exchange might be of advantage to the pub- 
lic service. The disposition of such vessel is controlled by the 24 section 
of the act of May 23, In72, chap. 15, 


DEPARTMENT OF JUSTICE, 

/ February 18, 1874. 

Sir: Ihave the honor to acknowledge the receipt of your 
letter of the 16th instant, in which you say that your Depart- 
ment has received an offer to exchange a good slip for one 
which has been condemned as unfit for naval purposes. 

You further state that the contemplated exchange would 
be altogether advantageous to the Government, and desire 
me to inform you if 1 am aware of any law that will prohibit 
the Department from making the transaction. 

I respectfully refer you, for answer, to section 2 of the act 
approved May 23, 1872, (17 Stat., 154,) from which it appears 
that the Secretary of the Navy is empowered “to sell, at pub- 
lic sale, such vessels and materials of the United States Navy 
as, in his judgment, cannot be advantageously msed,” &e. ; 
but it is provided “ that notice of such sale, containing a de- 
scription of the property to be sold, shall be published” in 
some leading newspaper or newspapers in at least four of the 
principal cities of the United States. A further provision is 
made that “the total amount received on such sales shall be 
covered into the United States Treasury.” 

My opinion is that this section prohibits the exchange of 
one vessel for another, according to the proposal deseribed in 
your letter, and that the Secretary of the Navy can only dis- 

24 0 . 
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pose of vessels and materials belonging to the United States 
and under the control of his Department in manner as pre- 
scribed in said section. 
Very respectfully, 
GEO. H. WILLIAMS. 
IIon. Gko. M. ROBESON, 
Secretary of the Navy. 


AUTHORITY OF INTERNAL-REVENUE OFFICERS. 


Where a lot of ale, while still within the brewery in which it was made, was 
evized under judicial process emanating froma State court as a forfeiture 
to the State, and is in the custody of the sheriff awaiting the judgment 
of the court: Held that the possession of the sheriff cannot be legaliy 
interfered with by internal-revenue or other officers of the United States. 

Nor can those officers legally interfere with the sale of such property by 
the sheriff, in the execution of a judgment of condemuation by the court, 

When, however, the property passes from under the control of the court, 
and poes again into private bands, it may be dealt with under the inter- 
nal-revenue laws as such laws provide. 

Hence, in case it is removed from the brewery without the internal-rev- 
enue tax thereon being paid, the United States officers may seize it after 
the sale by the State authorities, and when it passes into the possession 
of the purchaser, four non-payment of such tax, 


DEPARTMENT OF JUSTICE, 
February 20, 1874. 

Sir: I have the honor to acknowledge the receipt of your 
letter of the 22d ultimo, in which, at the request of the Com- 
inissioner of Internal Revenue, you present a case of sup- 
posed conflict between the police laws of the State of Ver- 
mont and the internal-revenue laws of the United States, 
and submit for my opinion certain questions arising upon 
the following state of facts: 

“A brewer making ale, and having no right to remove 
the same from his brewery for consumption, &c., without the 
same being stamped according to the laws of the United 
States, in manufacturing such liquor commits a crime against 
the laws of Vermont, by which, among other consequences, 
the ale in question becomes forfeited to the State, and, when 
condemned upon proper judicial proceedings, is to be sold 
under the authority of the State by its agents for medicinal, 
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chemical, or mechanical purposes, pursuant to a statute 
While the ale thus manufactured is still in the brewery or 
store-house, and before it has become forfeited to the United 
States for any cause, having become forfeited to the State 
of Vermont for being thus manufactured for sale, it is seized 
upon judicial process of the State and held by the sheriff for 
a trial.” 

You ask: os 

“1, Can, in such case, the sheriff be interfered with by 
the officers of the United States in his possession of the 
liquor, for any cause ? 

2, A proper judgment of forfeiture and condemnation 
having been rendered, can the execution of that judgment 
be interfered with by the authority of the United States, by 
taxation or otherwise ?” 

Mr. Justice Miller, in delivering the opinion of the court 
in the case of Buck vs. Colbath, (3 Wall., 334,) referring to a 
principle of law upon which some antecedent cases were de- 
cided, says, “That principle is that whenever property has 
been seized by an officer of the court by virtue of its process, 
the property is to be considered asin the custody of the 
court, and under its control for the time being; and that no 
other court hasa right to interfere with that possession, 
unless it be some court which may have a direct supervisory 
control over the court whose process has first taken possession, 
or some superior jurisdiction in the premises. This is the 
principle upon which the decision of this court rested in 
Taylor vs. Caryl, (20 How., 583,) and Hogan vs. Lucas, (10 Pet., 
400,) both of which assert substantially the same doctrine. 
A departure from this rule would lead to the utmost con- 
fusion, and to endless strife between courts of concurrent 
jurisdiction deriving their powers from the same source : 
but how much more disastrous would be the consequences of 
such a course in the conflict of jurisdiction between courts 
whose powers are derived from entirely different sources, 
while their jurisdiction is concurrent as to the parties and the 
subject-matter of the suit.” 

This decision appears to be applicable to the facts Stated, 
and is adverse to the claim of the United States. Revenue. 
officers of the Government, it seems to me, can have no 
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greater power to interfere with the proceedings of a State 
court than would a marshal acting under process from a 
court of the United States; especially, as in this case, where 
the property is forfeited to and belongs to the State govern. 
ment. 

By the 67th section of the act of July 13, 1866, (14 
Stat., 172,) it is provided that “all property taken or de- 
tained by any oflicer or other person under authority of any 
revenue-law of the United States shall be irrepleviable, and 
shall be deemed to be in the custody of the law, and subject 
only to the orders and decrees of the courts of the United 
States having jurisdiction thereof.” But it is understood 
that in the case under consideration the property was not, 
at the time of seizure, detained by any officer or other per- 
son under authority of the revenue-laws, and hence this pro- 
vision offered no legal impediment to such seizure. 

My opinion, therefore, is that the sheriff cannot be legally 
interfered -with by the officers of the United States in his 
possession of the ale seized by him as aforesaid, and, as a 
necessary consequence, that those ofiicers cannot legally in- 
terfere with the disposition of the property in the execution 
of the judgment of the court under whose process the ale 
was seized. 

I think it proper, however, to add, that when the property 
passes from under the control of the court and goes again 
into private hands, it may be dealt with under the revenne- 
laws of the United States as such laws provide. The seizure 
and sale by the State authorities would create no exemption 
from the operation of those laws. 

By section 23 of the act of June 6, 1872, (17 Stat., 219,) 
it is provided that “the ownership or possession by any 
person of any fermented liquor after its sale or removal trom 
brewery or warehouse, or other place where it was made, 
upon which the tax required shall not have been paid, shall 
render the same liable to seizure wherever found, and to for 
feiture,” removal under permits exeepted. I think that 
under this provision fermented liquors seized and sold by 
the authorities of a State in execution of its police laws 
might be again seized in the hands of the purchaser there- 
from, by the United States authorities, where it has been re- 
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noved from the brewery or warehouse, and the tax required 
thereon by the internal-revenue laws has not been paid. To 
avoid such results those laws provide that where property 
required to have stamps placed thereon is sold by the United 
States officers upon distraint or forfeiture, the same not hav- 
ing been stamped as required, it shall be the duty of the 
ofticer selling to fix, or cause to be fixed, stamps on the prop- 
erty, upon the sale thereof. (See section 17, act of July 13, 
1866, 14 Stat., 152.) 

Very respectfully, 
| GEO. H. WILLIAMS. 
Hon. Wa. A. RIGHARDSON, 

Secretary of the Treasury. 


STATE-BANKING ASSOCIATIONS. 


The phrase “ State-banking associations” used in the 6th section of the 
internal-revenne act of March 3, 1865, chap. 78, as amended by the act 
of July 13, 1866, chap. 184, comprehends not only associations organized 
under State-banking laws, but associations or partuerships formed by 
private agreement for the purpose of carrying on the business of bank- 
ing. 

It may also be taken to include a railroad company issuing scrip in the 
form of currency, where the issue by the company possesses the essen- 
tial characteristics of a banking operation. 


DEPARTMENT OF JUSTICE, 
February 23, 1874. 

Sir: I have considered the question submitted by you, at 
the instance of the Commissioner of Internal Revenue, in 
your letter to me of the 22d of November last, viz: ‘* Whether 
the phrase ‘State-banking associations, used in the 6th sec- 
tion of the internal-revenue act of March 3, 1865, as amended 
in the law of July 13, 1866, (14 Stat., 146,) should be taken 
to refer exclusively to associations organized under what are 
known as State-banking laws, or whether it includes an ordi- 
nary business partnership formed between two or more indi- 
viduals for the purpose of doing a banking business, or a 
ailroad company issuing scrip in the form of currency.” 

The section to which you refer, ag amended, reads thus: 
“And be it further enacted, That every national banking asso- 
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ciation, State bank, or State-banking association, shall pay 
a tax of ten per centum on the amount of notes of any per- 
son, State bank, or State-banking association, used for cir- 
culation and paid out by them after the lst day of August, 
1866, and such tax shall be assessed and paid in such a 
manner as shall be prescribed by the Commissioner of Inter. 
nal Revenue.” 

The main purpose of that provision obviously was to put a 
check upon the circulation as money of notes of the descrip- 
tion mentioned therein, and to secure for the country in lieu 
thereof the advantages of a uniform currency, which Congress 
had undertaken to supply. Keeping this in view, the mean- 
ing and scope of the phrase mentioned will be apprehended 
without difficulty. 

It may be reasonably presumed that, in taxing the amount 
of notes paid out by the banking associations of the States, 
there was no intention on the part of Congress to make a 
discrimination against banking companies acting under 
special acts of incorporation, or organized under some gen- 
eral statute of a State, and in favor of companies established 
for banking purposes under private agreement, by subject- 
Ing the former only to the tax, and leaving the latter free to 
pay out their notes exempt from taxation. The end being to 
restrain the circulation of the notes, such a discrimination 
would not be consonant with that end, but tend to partially 
defeat it. 

Plainly, then, the expression “ State-banking association” 
was used in its most comprehensive sense, as signifying any 
association of persons engaged in the business of banking 
Within any State, (other than a “national banking associa. 
tion,” which was already named in the enactment,) whether 
constituted under a private agreement merely or formed under 
some special or general act of the State. In the absence of 

egislative restrictions, banking may be carried on in the 
States by individuals and partnerships in all its various de- 
partments of receiving deposits, discounting paper, issuing 
notes, &c.; and if a State by interposing no restrictions tacitly 
permitted these functions to be exercised by a partnership or 
unincorporated company, it would be the same in legal con- 
templation as if the partnership or company were expressly 
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authorized thereunto by positive law. Such partnership or 
company might be as appropriately called a “ State-banking 
association” as an association of individuals incorporated for 
similar objects under a special or general statute of the State 5 
and it would make no difference in this respect, I conceive» 
where but one or two of those functions were exercised by the 
partnership or company. 

I am, accordingly, of the opinion that the expression re- 
ferred to may be taken to include not only associations or gan- 
ized under State-banking laws, but associations or partner- 
ships formed under private agreement for the purpose of 
carrying on the business of banking. Whether it may also 
be taken to include a “railroad company issuing scrip in the 
form of currency” depends upon whether the issue by the 
company possesses the essential characteristics of a banking 
operation. If so, I think such company would be equally 
within the terms employed by Congress. 

I have the honor to be, very respectfully, 


GEO. H. WILLIAMS. 
Hon. WM. A. RICHARDSON, 


Secretary of the Treasury. 


SIOUX CITY AND PACIFIC RAILROAD COMPANY. 


The Secretary of the Treasury bas authority, under the 2d section of the 
act of March 3, 1873, chap. 226, to withhold payments for transporta- 
tion services rendered by the Sioux City and Pacific Railroad Company 
to the United States over the Fremont, Elkhorn and Missouri Valley 
Railroad, a road leased by that company, in case of default on the part 
of the company to re-imburse the Government for interest paid upon 
the bonds of the United States issued thereto. 


DEPARTMENT OF JUSTICE, 
February 24, 1874. 


Sr: I have the honor to acknowledge the receipt of your 
letter of the 12th instant, in which you submit for my opin- 
lon the question as to whether or not the Secretary of the 
Treasury may, under the 2d section of the act approved 
March 3, 1873, (17 Stat., 508,) withhold from the Sioux City 
and Pacific Railroad Company compensation for transporta- 
tion services rendered to the United States upon the Fre- 
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mont, Elkhorn and Missouri Valley Railroad, upon the follow- 
ing state of facts: 

Said Sioux City and Pacific Railroad Company own a road 
running from Sioux City, Iowa, to Fremont, Nebraska, to 
aid in the construction of which it received bonds from the 
United States, but has not paid the interest upon those bonds 
Transportation services have been rendered by it to the 
United States upon this line of road, the payments for which 
have been withheld by the Secretary of the Treasury. It has 
leased for twenty years said Fremont, Elkhorn and Missouri 
Valley Railroad, which was constructed without aid from the 
United States. 

The section referred to is as follows: ** That the Secretary 
of the Treasury is directed to withhold all payments to any 
railroad company and its assigns on account of freights or 
transportation over their respective roads of any kind to the 
amount of payments made by the United States for interest 
upon bonds of the United States issued to any such company, 
and which shall not have been re-imbursed, together with the 
five per cent. of net earnings due and unapplied as provided 
by law,” .&c. 

Congress intended, as I understand this provision of law, 
to make a railroad company which has received bonds from 
the United States, and which had neglected or refused to re-im- 
burse the Government for the interest paid upon those bonds, 
together with five per cent. upon its net earnings, due and 
unpaid, a debtor to the United States for that amount. 

Manifestly, the object was to enable the Secretary of the 
Treasury to offset the indebtedness against any claim by such 
railroad company for transportation services rendered by it 
to the United States upon any railroad which it owned or 
controlled, without reference to the fact as to whether or not 
the Government had aided in the construction of such road. 
I think that a road leased by a company indebted as afore- 
said is to be regarded for the purposes of this act as its road. 
Payment is to be withheld from any railroad company in- 
‘ debted as aforesaid on account of freights or transportation 
over its road of any kind, which language, it seems to me, 
was made expressly comprehensive so as to exclude the con- 
clusion that payments were to be withheld for services upon 
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those particular roads only that had received lands or bonds 
from the Government to aid in their construction. 

My opinion, therefore, is that the Secretary of the Treas- 
ury has the right under the said act to withhold payment 
for transportation services rendered by said company to the 
United States upon the Fremont, Elkhorn and Missouri 
Valley Railroad. 

Very respectfully, 
GEO. H. WILLIAMS. 

Hon. JNo. A. J. CRESWELL, 

Postmaster-General. 


DISTRIBUTION OF MOIETIES. 


A suit was instituted against a firm to recover a penalty fur an alleged 
violation of the 1st section of the act of March 3, 1463, chap. 76, and 
while it was pending other violations of the same section by the firm 
were discovered; whereupon, to avoid further litigation, the firm sought 
to compromise the whole matter with the Government, and a compro- 
mise was finally agreed upon, embracing not only the claim on which 
suit had been brought, but claimsin respect of the violations of law last 
above mentioned. By the terms of the compromise the Government 
was to release the latter claims, and the firm was to consent to the entry 
of a judgment for a certain amount in said suit. The compromise was 
carried into effect, and the amount of the judgment paid. On a ques- 
tion between adverse claimants of the “moieties” of the fund belonging 
to the collector and naval ofticer: Held that, in determining the rights 
of the respective claimants, (some of whom were in oflice when the suit 
was commenced, but went out before the subsequent violations of the 
statute were discovered ; others came into office when the former retired 
therefrom, and remained in until after the compromise was effected,) all 
of the liabilities in discharge of which the money was actually paid 
should be taken into account; that the shares of the collector and naval 
ofticer, distributable out of the money, may be divided among the respect- 
ive claimants; and that the division may be based on the computa- 
tions or estimates, in the various claims against the firm, with reference 
to which the amount paid was agreed upon in the compromise. 


DEPARTMENT OF JUSTICE, 
March 5, 1874, 
Sig: I have the honor to acknowledge the receipt of your 
letter of the 29th of January last, submitting for my opinion 
questions in regard to the distribution of moieties out of cer- 
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tain funds recovered in satisfaction of penalties and forfeit- 
ures incurred under the customs-laws. 

The facts of the case, as shown by your letter and by the 
papers which accompanied it, appear to be in sabstance the 
following: 

In January, 1870, an action of debt was brought in behalf 
of the United States, in the United States district court for the 
southern district of New York, against the firm of Weld & 
Co., to recover a large amount as penalty for an alleged vio- 
lation of the 1st section of the act of March 3, 1863, (12 Stat., 
737, 738.) About the same period an action in rem was also 
commenced by the United States, in the same court, against a 
lot of coffee as forfeited under the revenue-laws, in which the 
firm of Weld & Co. intervened as claimants. When these 
suits were instituted, M. H. Grinnell and E. A. Merritt held 
the offices of collector and naval officer, respectively, of the 
port of New York, in which the penalty and forfeiture sued 
for were stated to have been incurred; but those gentlemen 
went out of office before the determination of the suit, and 
were succeeded by Thomas Murphy, as collector, and C. H. 
Laflin, as naval officer. During the official incumbency of 
these last-named gentlemen, evidence of other violations of 
the said section by the firm of Weld & Co., at the same port, 
was discovered. On receiving information of this, the firm, 
to avoid being subjected to further litigation, sought to com- 
promise the whole matter with the Government. A com- 
promise was finally agreed upon in April, 1873, which em- 
braced the claims of the Government against the firm in 
respect of the violations of law just referred to, and also the 
claims on which the above-mentioned suits, then still pend- 
ing in court, had been brought. By the terms thereof the 
Government was to release Weld & Co. from all the said 
claims on which no judicial proceedings had been instituted, 
and consent to the entry of a judgment, as upon a verdict for 
the claimants, in the aforesaid action in rem; while Weld & 
Co. were to consent to the entry of a judgment against them 
for the sum of $75,000, without costs, in the aforesaid action 
of debt, and also to the entry of an order for a certificate of 
probable cause of seizure in the action in rem. The com- 
promise was subsequently carried into effect agreeably to these 
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terms; and the said sum having been paid into court by 
Weld & Co., in satisfaction of the judgment entered against 
them, the money so paid, after deducting therefrom costs of 
suit, has since been turned over to the Treasury for distribu- 
tion. 

Conflicting claims are now presented for the “moieties” or 
shares of this money belonging to the collector and naval offi- 
cer by virtue of the statutory provisions regulating the disposi- 
tion of the proceeds of penalties and forfeitures incurred under 
the customs-laws. " 

On the one hand, Messrs. Grinnell and Merritt claim the 
whole of the shares distributable to those officers by law, the 
ground of the claim being that the money was received on a 
judgment in @ suit instituted while they were in office. On 
the other hand, Messrs. Murphy and Laflin claim @ propor- 
tionate part of those shares; this claim resting on the ground 
that the money was paid as well in satisfaction of the demands 
which arose while the latter claimants were in office as in dis- 
charge of the demand on which such suit was brought. 

Referring to the compromise, you state that “in arranging 
the amount finally agreed upon, there is every appearance that 
the compromising parties on behalf of the Government consid- 
ered all the cases, as well those in which no suit had been 
commenced as others, and accepted a penalty supposed to be 
adequate to all the discovered or supposed offenses.” This, 
indeed, is submitted as among the ascertained facts of the 
case. 

The questions on which my opinion is desired are: 

1. “Can the Department divide the collector’s and naval offi- 
cer’s shares of the money received in compromise between the 
two sets of claimants, in proportion to the estimated amount 
of undervaluations or other claims of the United States?” or, 

2. ‘*Have Messrs. Grinnell and Merritt a vested right by 
virtue of the fact that this money was taken under the terms 
of the compromise in satisfaction of a judgment in a suit 
commenced while Grinnell was collector and Merritt naval 
officer ?” r 

The distribution of the money received for penalties and 
forfeitures in this case is governed by the 1st section of the 
act of March 2, 1867, (14 Stat., 546.) But the questions pro- 
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pounded do not seem to involve the construction of any of the 
provisions of that enactment, or call for special observation 
thereon. 

In determining the rights of the respective claimants to the 
shares in question, I incline to the view that all of the lia- 
bilities in discharge of which the money was actually paid 
should be taken into account. There can be no doubt that 
if the two suits which were instituted while Messrs. Grinnell 
and Merritt held office had not been made the subject of com- 
promise, but had been successfully tried and prosecuted to 
judgment, such portions of the penalties and forfeitures thereby 
recovered as were distributable to the collector and naval 
officer under the statute would have belonged exclusively to 
those gentlemen, though their official relations with the Gov- 
ernment may have terminated during the pendency of the 
suits in court and before the judgments in them were ren- 
dered. So as regards the claims for penalties discovered 
while Messrs. Murphy and Laflin were in office; had suits 
then been commenced thereon, or a compromise entered into 
embracing no other claims, it cannot be doubted that so much 
of the money thus recovered in satisfaction thereof as was 
distributable under the statute to the collector and naval 
officer would have belonged to the last-named gentlemen 
exclusively. 

Now, carrying the hypothesis still further, if, instead of 
undertaking to obtain a separate recovery in each of these 
cases, an agreement of compromise had been made by the 
Government with the parties liable, whereby the whole of the 
claims for penalties and forfeitures were settled by payment 
of acertain sum directly over to the customs-officer authorized 
to receive it, I conceive that, with respect to the shares of 
the collector and naval officer in the funds so paid, the rights 
of all the above-mentioned persons would remaiu precisely 
the same, and that the only question would be as to the rela- 
tive proportion to which they were respectively entitled out 
of those funds. 

The hypothetical case here put, it will be seen, differs from 
the actual case under consideration only in the mode of pay- 
ment. In the latter case the money was formally paid in sat- 
isfaction of a judgment by confession in a suit for penalties, 
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but the payment was really made in carrying into effect a 
compromise or composition previously entered into, which 
comprehended other claims for penalties than the one in- 
volved in that suit, and which was the means whereby the 
confession of the judgment itself was brought about; and the 
difference in the mode of payment certainly could not change 
the character of the funds received under the composition, or 
affect the rights of parties thereto in respect of the claims cov- 
ered by the composition. 

Reference in support of a contrary view is made to the case 
of Jones vs. Shore’s executors, (L Wheat. Rep., 462,) and other 
authorities, in which it is stated that the right of cusiom- 
house officers to forfeitures in rem attaches on seizures, and 
to personal penalties on suits brought. But they are inappli- 
cable to the subject under consideration, for the reason that 
they relate to a controversy between custom-house oflicers by 
whom a suit is commenced for a penalty, and their successors 
in office by whom the money in the suit wasreceived ; whereas 
the question here is as to the right of custom-house officers to 
penalties which are settled and paid without suit. Custom- 
house ofticers obviously cannot acquire any right in penalties 
incurred after they cease to be such oflficers. 

Regarding the matter in this light, I am led to the conclu- 
sion that the shares of the collector and naval officer, distrib- 
utable out of the money paid by Weld & Co. in this case, may 
be divided by you between “the two sets of claimants” men- 
tioned, and that such division may be based upon the compu- 
tations or estimates in the various claims against that firm, 
with reference to which the amount so paid was agreed upon 
in the compromise. 

I am, sir, very respectfully, your obedient servant, 
GEO. H. WILLIAMS. 
Hon. Wa. A. RICHARDSON, 
Secretary of the Treasury. 
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VALUATION OF FOREIGN COIN. 


The designation of the “ first day of January,” in the Ist section of the act 
of March 3, 1873, chap. 268, as the time for the performance of the duty, 
thereby devolved upon the Secretary of the Treasury, of making proc- 
lamation of the values of foreign coins annually estimated by the Director 
of the Mint, is not to be regarded as directory merely, but as a limita- 
tion upon the authority of the Secretary; be is authorized and required 
to make such proclamation at the time designated, and at no other. 


DEPARTMENT OF JUSTICE, 
March 31, 1874. 


Siz: Your communication of the 10th instant, inclosing a 
letter of that date to you from the Director of the Mint, 
wherein he gives an estimate of the value of the German 
thaler and florin as expressed in the money of account of the 
United States, made by him conformably with the rule for the 
valuation of foreign coin prescribed by the act of March 3, 
1873, chap. 268, presents for my consideration the question, 
‘(Whether the Secretary of the Treasury is authorized under 
said act to announce the value of the German thaler and 
florin in the money of account of the United States at any 
time previous to the first of January next, in order that 
invoices continuing to arrive, expressed in that currency, 
may be reduced to United States money in accordance with 
the construction placed upon that act by the Department of 
Justice and this (the Treasury) Department.” 

In connection with this inquiry, you state that the procla- 
mation of January 1, 1874, issued by the Secretary of the 
Treasury pursuant to the provisions of said act, “contains 
the value of the mark, the new monetary unit for the German 
Empire, but not of the thaler and florins while the greater 
number of German invoices reaching this country continue 
to be expressed in the thaler, which has not yet been super- 
seded in commercial transactions by the mark.” 

The Ist section of the aforesaid act of March 3, 1873, 
declares “that the value of foreign coin as expressed in the 
money of account of the United States shall be that of the 
pure metal of such coin of standard value.” This enactment, 
as I have already had occasion to observe in an opinion 
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addressed to you on the 8th of January last, was obviously 
designed to supersede all the provisions of law previously in 
force which were passed for the purpose of fixing or ascer- 
taining the rates at which foreign coins should be estimated 
at the custom-houses in computing duties payable on imported 
merchandise, but it was designed to supersede those provis- 
ions in a specific mode. That mode also appears in the same 
section, and it consists in this: the Director of the Mint is to 
estimate annually the “values of the standard coins in circu- 
lation of the various nations of the world,” and the Secretary 
of the Treasury isto proclaim such values on the “first day of 
January.” Without some such scheme for authoritatively 
determining and publishing the values of foreign coins accord- 
ing to the new rule, it is clear that the operation of the latter 
would be attended with great inconvenience. This measure 
is one that concerns both public and private interests; and 
as the latter, especially, are liable to be injuriously affected 
by any uncertainty to which adeparture from the plain letter 
of the statute may possibly give rise, it seems to me to be 
essential that the requirements thereof be strictly pursued. 
Hence, the designation in the statute of a particular time for 
the performance by the Secretary of the Treasury of the duty 
of making proclamation, which is thereby devolved upon him, 
should, I think, be regarded not as directory merely, but as a 
limitation upon his authority. Ne is authorized and required 
to make proclamation at the time indicated, and at no other. 

Looking at the matter in that light, I feel constrained to 
answer the question submitted by you in the negative. With 
respect to the actnal case presented, the conclusion thus 
reached leads practically to the following result: the value 
of the thaler and florin, for purposes of computation at the 
custom-houses, will be that which was established by the laws 
in force previous to the act of March 3, 1873, until proclama- 
tion is made in accordance with the requirements of that act, 
which cannot now be done until the 1st of next January, 

I have the honor to be, very respectfully, 
GEO. H. WILLIAMS, 
Hon. Wa. A. RICHARDSON, 
Secretary of the Treasury. 
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COMPENSATION OF DISTRICT ATTORNEY. 


Where accounts were presented to tbe Treasury Department for services 
rendered by a district attorney during the year 1873, in prosecutions for 
fines, penalties, and forfeitures for violation of the revenue-laws: /drised 
that they may be paid under the act of March 3, 1273, chap. 244, if the 
charges therein are deemed just and reasonable by the head of that 


Department. 
DEPARTMENT OF JUSTICE, 


April 3, 1874. 

Sir: I have the honor to acknowledge the receipt of your 
letter of the 2d instant, inclosing two accounts presented to 
your Department by the United States attorney for the dis- 
trict of Vermont, for services rendered by him during the 
year 1873 in prosecutions for fines, penalties, and forfeitures 
for violation of the revenue-laws, and requesting my opinion 
as to whether these accounts may properly be paid under the 
act of March 3, 1873, chap. 244, (17 Stat., 580.) 

From an examination of the accounts mentioned, I am of 
the opinion that payment thereof may be properly made 
under the said act, in case the charges therein shall be deemed 
by you to be just and reasonable. 

I return herewith the papers received with your letter. 

Very respectfully, 
GEO. H. WILLIAMS. 

Ifon. We. A. RICHARDSON, 

Secretary of the Treasury. 


DISTRICT OF COLUMBIA. 


Semble that. under the 6th section of the act of March 3, 1797, chap. 20, 
writ of execution upon a judgment obtained in favor of the United 
States, issued by a court of the United States in any State, ‘‘ may run 
and be executed in” tho District of Columbia. 

Accordingly, where two such writs were directed to the marshal of said 
District from the United States circuit court for the western district of 
Tennessee: ldvised that it was his duty to execute them. 


DEPARTMENT OF JUSTICE, 
April 8, 1874. 


i Sir: [return herewith the papers received with your letter 
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of the 24th ultimo, in which you request instructions as to 
the service within the District of Columbia of two writs of 
execution in favor of the United States, directed to you from 
the Cnited States circuit court for the western district of Ten- 
nessee. | 

Whether the said court has authority to issue final process 
in any case to run into the District of Columbia depeuds 
altogether upon whether such authority has been conferred 
by any statute of the United States. 

The only statutory provision brought to my notice which 
has any bearing apon the subject, is the 6th section of the 
act of March 3, 1797, (1 Stat., 515.) That section provides 
“that all writs of execution upon any judgment obtained for 
the use of the United States, in any of the courts of the 
United States in one State, may run and be executed in any 
other State or in any of the Territories of the Uuited States, 
but shall be issued from and made returnable to the court 
where the judgment was obtained, any law to the contrary 
notwithstanding.” 

The writs of execution directed to you appear to be writs 
issued upon judgments obtained for the use of the United 
States, and thus to come within the terms of description . 
used in the statute. So that the only inquiry really involved 
here is, whether the statute extends to or includes the Dis- 
trict of Columbia. The language there employed is that the 
writs may run and be executed in any other State or in any 
of the Territories of the United States.”. The law was passed, 
it will be observed, before the District of Columbia was es- 
tablished, and there can be no doubt that it then included, as 
it was unquestionably designed to include, every part of the 
United States; and inan allusion made to the same law in the 
year 1833 by Judge Barbour, while delivering the opinion of 
the Supreme Court in Toland vs. Sprague, (12 Pet., 325,) he 
remarked that under it final process in favor of the United 
States might be served “in any part of the United States 3” 
though if the statute bad been enacted after the establish- 
ment of the District of Columbia it would not, perhaps, be 
regarded as including the District under the term © Terri- 
tories,” and whether it would even now be held by the courts 


to include the District is not free from doubt. But the law 
25 O 
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being remedial in its nature is to be construed liberally. Its 
sphere of operation was, originally, co-extensive with the lim- 
its of the United States, and was manifestly intended by Con- 
gress so to be; and I think it may with propriety be taken 
to have the like operation throughout the entire bounds of the 
United States, and accordingly to extend to the District of 
Columbia, at least until a different interpretation has been 
judicially placed upon it. 
Under all the circumstances it seems to me to be your duty 
to execute the said writs. 
Very respectfully, 
GEO. H. WILLIAMS. 
ALEX. SHARPE, 
United States Marshal, Washington, D. C. 


IMPORTATION OF HOUSEHOLD EFFECTS. ~ 


The limitation imposed by the 22d section of the act of July 14, 1870, chap. 
255, as to the value of “household effects” which are exempted from 
duty thereunder, ceased to be of force when the provision in the 5th 
section of the act of June 6, 1872, chap. 315, also exempting such articles 
from duty, took effect; the provision in the latter act wholly supersed- 
ing that contained in the former act, relative to the exemption of house- 
bold effects. 

DEPARTMENT OF JUSTICE, 
April 15, 1874. 

Sir: I have the honor to acknowledge the receipt of your let- 
ter of the 4th instant, which presents for my consideration a 
question that has arisen under the provisions of the customs- 
laws exempting “ household effects” from duty. 

By the 23d section of the act of March 2, 1861, (12 Stat., 
193-195,) it was provided that from and after the Ist of April, 
1861, the importation of the articles thereinafter mentioned 
and embraced in that section should be exempt from duty, 
among which articles were enumerated the following: 

‘Household effects, old and in use, of persons or families 
from foreign countries, if used abroad by them and not in 
tended for any other person or persons, or for sale.” 

While this provision was in force, Congress, by the 22d 
section of the act of July 14, 1870, (16 Stat., 265-268,) declared 
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that after the 31st of December, 1870, in addition to imported 
articles then by law exempt from duty, and not therein other- 
wise provided for, the following articles among others should 
also be free: 

“Household effects of persons and families returning or 
emigrating from foreign countries, which have been in actual 
use abroad by them, and not intended for any other person 
or persons, or for sale, not exceeding the value of five hundred 
dollars.” 

Subsequently, by the 5th section of the act of June 6, 1872, 
entitled “ An act to reduce duties on imports,” &c., (17 Stat. 
233, 234,) it was provided that on and after the 1st day of 
August, 1872, the importation of the articles enumerated 
and described in that section should be exempt from duty ; 
and among the articles therein enumerated and described 
are the following: 

‘Books, household effects, or libraries, or parts of libraries, 
in use of persons or families from foreign countries, if used 
abroad by them not: less than one year, and not intended for 
any other person or persons, nor for sale.” 

The question is, whether the limitation imposed by the law 
of 1870, as to the value of household effects exempt from duty 
thereunder, continues in force still, notwithstanding the above 
provision of the law of 1872, and applies to importations of 
such articles by persons or families from foreign countries, 
made since the date when that provision took effect. 

I am of the opinion that the limitation mentioned ceased to 
have any force at the period when the provision of the act of 
1872 took effect, and that consequently it was not thereafter 
applicable to importations of household effects by persons or 
families from foreign countries. 

In my view, the acts of 1861, 1870, and 1872, where they pro- 
vide for the exemption of * household effects” from duty, were 
designed each to regulate that subject fully and completely 
at the time of their enactment respectively ; so that the pro- 
vision of 1861, relating to such exemption, was entirely super- 
seded by the provision of 1870 relating to the same subject, 
which in turn was entirely superseded by the similar pro- 
vision of 1872. ; 

The principle of interpretation upon which this proceeds 
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is, that a statute is impliedly repealed) by a later one which 
revises its whole subject-matter, though otherwise it does not 
appear that there is any actual repngnancy between them. 
Take as an example of this, in addition to that affurded by the 
case under consideration, the provisions in the acts of 187 
and 1872 respecting the importation of old books. By the for- 
mer of these acts “books which have been printed and man- 
ufactured more than twenty vears” are exempted from duty, 
(16 Stat., 266;) while the latter exempts from duty * books 
which shal) have been printed and manufactured more than 
twenty years at the date of importation,” (17 Stat., 231.) 
It cannot reasonably be doubted that the last-mentioned 
provision was intended as a substitute for or to wholly super- 
sede the first; and yet the repeal bere is only a repeal by 
implication, resting on the application of the principle above 
stated. 

Respecting the importation of household effezts by persons 
or families from foreign countries, the law of 1872 seeins to 
be in substance and effect like the said act of L8éL; and [ am 
advised that the construction put upon the latter act by the 
Treasury Departinent, and according to which it was admin- 
istered, required that to bring household effects within the 
descriptive term “old,” employed in that statute, they must 
have been in actual use abroad by the persons and families 
owning them for at least one year, which is the period of use 
abroad required for such articles by the provision of the 
_ act of 1872. The act of 1370, though it contained a limita- 
tion as to Value, did notin terms prescribe any definite period 
as fo use. 

I am, sir, very respectfully, vour ebedient servant, 
GEO. UW. WILLIAMS. 
Hon, Wa. A. RiciAaRrbDson, 
Seeretary of the Treasury, 


TRANSPORTATION OF THE MAIL. 


A collector of customs is under no disability, by reason of his office, to con- 
tract with the Government for carrying the mail in steamboats between 
two or more ports Within the United States, 
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Where the Postmaster-General advertised for proposals for carrying the 
mail on ronte number 43132, “from Portland, by Port Townsend and San 
Juan, to Sitka and back,” stating the frequency of the service, &c., as 
required by section 243 of the act of June &, 1372, chap. 335; and then, 
nnder the same number, added, “ Proposals invited to. begin at Port 
Townsend, five hundred miles less :” Held that an offer to carry the mail, 
ip response to the latter, cannot be regarded as a bid after due adver- 
tisement made, such as would authorize a contract to be awarded 
thereon; the time and frequency of the service “ to begin at Port Town- 
send” not baving been specified in the advertisement. 

The law requires due advertisement as well as due proposal, and no 
amount of precision in the latter can obviate a want of compliance with 
the law in the former. 


DEPARTMENY OF JUSTICE, 
April 22, 1874. 

Sir: I have reconsidered the matter of the proposal of Se- 
lacius Garfield for carrying the mail between Port Townsend 
and Sitka, which was referred to me by your letter of the 24th 
ultimo; and while I remain of the opinion that he is under 
no disability, by reason of his holdiug the office of collector 
of customs, to enter into a contract with the Government for 
the performance of such service, I am now satisfied that his 
proposal is not, under the circumstances of the case, entitled 
to be regarded as a bid after due advertisement made, such as 
would authorize a contract to be awarded thereon. My atten- 
tion was not called to this point upon the former examination 
of the case, but I supposed the question in controversy was as 
to the right of the Postmaster-General to let a contract to 
carry the mail to a collector of customs. 

It appears that in the course of his daty under section 243 
of the act of 1872, chap. 335, the Postmaster-General made the 
following advertisement : 

© 43132. From Portland, (Oregon,) by Port Townsend 
(Washington Territory) and San Juan, to Sitka, (Alaska,) | 
fourteen hundred miles and back, once a month, in safe and 
suitable steamboats. 

‘‘ Leave Portland 1st of every month, arrive at Sitka by 
the 10th of every month. Leave Sitka on the 13th of every 
month, arrive at Portland by the 23d of every month. 

‘ Proposals invited to begin at Port Towusend, (Washing- 
ton Territory,) five hundred miles less. | 
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“ Present pay, $34,800 per annum.” 

Section 243 of the act of 1872 requires the Postmaster- 
General, before making any contract for carryirg the mail 
other than, &c., to givea public notice which * shall describe 
the route, the time at which the mail is to be made up, the 
time at which it is to be delivered, and the frequency of the 
service.” 

Section 264 allows him on routes like the above, ** whenever 
the public interest and convenience will thereby be promoted, 
to contract without advertising.” But this is a case, as I sup. 
pose, in which the public interest will not be promoted by the 
making of a contract without advertising, and I accordingly 
leave out of view the provisions of this section. 

Section 267 of the postal regulations defines those duties 
of bidders which correspond to the above statutory duties of 
the Postmaster-General. 

Their “regular bid” is to be for a service strictly accord- 
ing to the advertisement; but they are to be at liberty to 
propose separately for ‘different service,” which separate 
proposal will be considered only in case their regular bid is 
found to be lover. 

The above case is one in which the Postmaster-General 
himself invites proposals for a different route from that de- 
scribed 43132; a route probably not different in the sense 
mentioned in regulation 268, but still in many respects sub- 
stantially different. Under that number we have a Portland- 
Sitka route, with service attached as required in the statute 
cited above. Then we have, by way of addendum, a Port 
Townsend-Sitka route of an extent less than two-thirds of 
that of the former, with no service expressly specified. 

Supposing an advertisement in the above case to be neces- 
sary, I think it must be admitted that the law has not been 
pursued as to the Port Townsend-Sitka route, at least in one 
respect, as there seems to be no way of interpreting or con- 
struing notice 45132 so as to define a matter which the stat- 
ute requires to be expressed therein, viz, the times when the 
mail is to leave one and arrive at the other point. It cannot 
be done, as I conceive, without applying principles which will 
entirely defeat the substantial benefits arising from public 
notice. 
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The difficulty here is not so much in the Did as in the ad- 
vertisement. The law requires due advertisement as well as 
due proposal. It is obvious that no amount of precision in 
the latter can obviate a want of compliance with the law in 
the former. 

I have the honor to be, very respectfully, 
GEO. H. WILLIAMS. 

Hon. JNu. A. J. CRESWELL, 

Postmaster- General. 


GOVERNORSHIP OF ARKANSAS—CASE OF BAXTER AND BROOKS. 


Where calls are made upon the President, under section 4, Article IV, ofthe 
Constitution, by two persons, cach claiming to be governor of the same 
State, to protect the State against domestic violence, it of necessity de- 
volves upon the President to determine, before giving the required aid, 
which of such persons is the lawful incumbent of the office. 

Review of the respective claims of Elisha Baxter and Joseph Brooks— 
each ‘of whom having made application for Executive aid to suppress an 
insurrection in Arkansas—to be recognized by the President as gov- 
ernor of that State. 

Upon consideration of the constitution and laws of the State, the decisions 
of its highest judicial tribunal, and the actual determination of the con- 
troversy between those parties by the general assembly of the State, 
which, according to therulings of the said tribunal, had exclusive jurisdic- 
tiou of the matter in controversy: Advised that Elisha Baxter be recog- 
nized by the President as the lawful governor of the State. 


DEPARTMENT OF JUSTICE, 

May 15, 1874. 
Sir: Elisha Baxter, claiming to be governor of Arkansas, 
having made due application for Executive aid to suppress 
an insurrection in that State, and Joseph Brooks, claiming 
also to be governor of said State, having made a similar 
application, and these applications having been referred by 
you to me for an opinion as to which of these persons is the 

lawful executive of the State, I have the honor to submit: 
That Baxter and Brooks were candidates for the office of 
governor at a general election held in Arkansas on the 5th 
day of November, 1872. Section 19 of Article VI of the 
constitution of the State provides that “ the returns of every 
election for governor, lieutenant-governor, secretary of state, 
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treasurer, auditor, attorney-general, and superintendent of 
public instruction, shall be sealed up and transmitted to 
the seat of government by the returning-oflicers and directed 
to the presiding officer of the senate, who, during the first 
week of the session, shall open and publish the same In pres- 
ence of the members then assembled. The person having the 
highest number of votes shall be declared elected; but if two 
or more shall have the highest and equal number of votes 
for the same office, one of them shall be chosen by a joint vote 
of both houses. Contested elections shall likewise be deter- 
mined by botb houses of the general assembly in such manuer 
as is or may hereafter be prescribed by law.” 

Pursuant to this section the votes for governor at said 
election were counted and Baxter was declared to be duly 
elected. 

Said section, as it will be noticed, after providing for a can- 
vass of the votes, specially declares that ‘contested elections 
shall likewise be determined by both houses of the general as- 
sembly in such manner as is or may hereafter be prescribed 
by law.” When this constitution was adopted there was a law 
in the State, which continues in force, prescribing the mode 
in which the contest should be conducted before the general 
assembly, the first section of which is as follows: ‘All con- 
tested elections of governor shall be decided by the joint vote 
of both houses of the general assembly, and in such joint 
meeting the president of the senate shall preside.” Brooks 
accordingly presented to the lower house of said assembly 
his petition for a contest, but, by the decisive vote of sixty- 
three to nine, it was rejected by that body. 

Subsequently the attorney-general, upon the relation of 
Brooks, applied to the supreme court of the State for a writ 
of quo warranto to try the validity of Baxter’s title to the of: 
fice of governor, in which it was alleged that Baxter was a 
usurper, &c.; but the court denied the application upon the 
ground that the courts of the State had no right to hear and 
determine the question presented, because exclusive jurisdic- 
tion in such cases had been conferred upon the general as- 
sembly by the constitution aud laws of the State. 

Brooks then brought a suit against Baxter in the Pulaski 
circuit court, under section 525 of the Civil Code of Arkansas, 
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which reads as follows: “Whenevera person usurps an office 
or franchise to which he is not entitled by law, an action by 
proceedings at law may be instituted against him, either by 
the State or the party entitled to the office or franchise, to 
prevent the usurper from exercising the oflice or franchise.” 

Brooks states in his petition that he received more than 
45,000 votes, and that Baxter received less than 30,000 votes, 
for governor at said election; and after declaring that Bax- 
ter has usurped the office, he prays that it may be given 
to him by the judgment of the court, and that he may recover 
the sum of $2,000, the emoluments of said office, withheld 
from him by Baxter. This presented to the court the simple 
question of a contest for the office of governor. Baxter de- 
murred to this petition on the ground that the court had no 
jarisdiction of the case; and afterward, on the 15th of April, 
the court, in the absence of the defendant’s counsel, overruled 
the demurrer, and without further pleadings or any evidence in 
the case rendered judgment for Brooks in accordance with the 
prayer of his petition. Brooks, within a few minutes there- 
after, without process to enforce the execution of said judg. 
ment, but with the aid of armed men, forcibly ejected Baxter 
and took possession of the governor’s office. | 

On the next day after the judgment was rendered, Baxter’s 
counsel made a motion to set it aside, alleging, among other 
things, as grounds therefor, that they were absent when the 
demurrer was snbmitted and the final judgment thereon ren- 
dered; that the judgment of the court upon overruling the 
demurrer should have been that the defendant answer, in- 
stead of which a final judgment was rendered, without giving 
any tiine or opportunity to answer the complaint upon its 
merits; that the court assessed the damages without any jury 
or evidence; and finally that the court had no jurisdiction 
over the subject-matter of the suit. But the next day this 
motion was overruled by the court. 

Section 4, Article LV, of the Constitution of the United States 
is as follows: ‘‘Fhe United States shall guarantee to every 
State in this Union a republican form of government, and 
shall protect each of them against invasion, and, on applica- 
tion of the legislature, or of the executive, (when the legis- 
lature cannot be convened,) against domestic violence.” 
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When, in pursuance of this provision of the Constitution, the 
President is called upon by the executive of a State to protect 
it against domestic violence, it appears to be his duty to give 
the required aid, especially when there is no doubt about the 
existence of the domestic violence; but where two persons, 
each claiming to be governor, make calls respectively upon the 
President, under said clause of the Constitution, it of course 
becomes necessary for him to determine in the first place 
which of said persons is the constitutional governor of the 
State. 

That section of the constitution of Arkansas, heretofore 
cited, in my opinion is decisive of this question as between 
Baxter and Brooks. According to the constitution and laws 
of the State, the votes for governor were counted and Baxter 
was declared elected, and at once was duly inaugurated as gov- 
ernor of the State. There is great difficulty in holding that he 
usurped the office into which he was inducted, under these cir- 
cumstances. Assuming that no greater effect is to be given to 
the counting of the votes in the presence of the general assem- 
bly than ought to be given to a similar action by any board 
of canvassers, yet, when it comes to decide a question of con- 
test, the general assembly is converted by the constitution 
into a judicial body, and its judgment upon that question is 
as final and conclusive as is the judgment of the supreme 
court of the State upon any matter within its jurisdiction. 
Parties to such a contest plead and produce evidence accord- 
ing to the practice provided in such cases, and the contro- 
versy is invested with the forms and effect of a judicial pro- 
ceeding. When the people of the State declared in their con- 
stitution that a contest about State officers shall be determined 
by the general assembly, they cannot be understood as mean- 
ing that it might be determined in any circuit court of the 
State. To say that a contest shall be determined by a decis- 
ion, and then to say after the decision is made that such 
contest is not determined, but is as open as it ever was, is 
a contradiction in terms. Can it possibly be supposed that 
the framers of this constitution, when they declared that con- 
tested elections about State officers, including the governor, 
should be determined by the general assembly, intended that 
any such contest should be just as uusettled after as it was 
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before such determination of it? Manifestly they intended to 
create a special tribunal to try claims to the high offices 
of the State; but the tribunal is not special if the courts 
have concurrent jurisdiction over the subject. Brooks ap- 
pears to claim that, when a contest for governor is decided 
by the general assembly, the defeated party may treat the 
decision as & nullity and proceed de novo in the courts. This 
makes the constitutional provision as to the contest of no 
effect, and the proceedings under it an empty form. When 
the house of representatives dismissed the petition of Brooks 
for a contest, it must be taken as a decision of that body upon 
the questions presented in the petition; but it is not of any 
consequence whether or not the general assembly has, in 
fact, decided the contest, if the exclusive jurisdiction to do 
80 is vested in that body by the constitution aud laws of the 
State. Section 14 of Article V of the constitution of Arkan- 
sas, like most other constitutions, declares that each house 
of the assembly shall judge of the qualifications, election, and 
return of its members, and it has never been denied any- 
where that these words confer exclusive jurisdiction; but the 
terms, if possible, are more comprehensive by which the con- 
stitution confers upon the legislative assembly jurisdiction 
to judge of the election of State officers. Doubtless the makers 
of the constitution considered it unsafe to lodge in the hands 
of every circuit court of the State the power to revolutionize 
the executive department at will; and their wisdom is forcibly 
illustrated by the case under consideration, in which a per- 
son who had been installed as governor according to the con- 
stitution-and laws of the State, after an undisturbed incum- 
bency of more than a year is deposed by a circuit judge, aud 
another person put in his place, upon the unsupported state- 
ment of the latter that he had received a majority of the votes 
at the election. 

Looking at the subject in the light of the constitution alone, 
it appears perfectly clear to my mind thatthe courtsof the State 
have no right to try a contest about the oflice of governor, 
but that exclusive jurisdiction over that question is vested 
in the general assembly. This view is confirmed by judicial 
authority. Samming up tbe whole discussion, the supreme 
court of Arkansas say, in the case of The Attorney-General vs. 
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Baxter, above referred to: ‘* Under this constitution the deter- 
mination of the question as to whether a person exercising 
the ottice of governor bas been duly elected or not is vested 
exclusively in the general assembly of the State, and neither 
this nor any other State court has jurisdiction to try a suit 
in relation to such contest, be the mode or form what it may ; 
whether at the suit of the attorney-general, or on the re- 
lation of a claimant through him, or by an individual alone, 
claiming a right to the office, such issue should be made 
before the general assembly. It is their duty to decide, and 
no Other tribunal can determine that question. We are of 
the opinion that this court has no jurisdiction to hear and 
determine a writ of quo warranto for the purpose of render- 
ing a judgment of ouster against the chief executive of this 
State, and the right to file an information and issue a writ 
for that purpose is denied.” 

Some effort has been made to distinguish this case froin 
that of Brooks vs. Baxter in the circuit court, by calling the 
opinion a dictum; but the point presented to and decided by 
the supreme court was, that in a contest for the oflice of gov- 
ernor the jurisdiction of the general assembly was exclusive, 
which, of course, deprived one court as much as auother of 
the power to try such a contest. 

There is, however, another decision made by the same 
court upon the precise question presented in the case of 
Brooks vs. Baxter. Berry was a candidate for State auditor 
on the same ticket with Brooks. Wheeler, his competitor, 
was declared elected by the generat assembly. Berry then 
brought a suit under said section 525, in the Pulaski circuit 
court, to recover the office. Wheeler applied to the supreme 
court for an order to restrain the proceedings, and that court 
issued a writ of prohibition, forbidding the said court to pro- 
ceed, on the ground that it had no jurisdiction in the case. 
As to the questions of law involved, the cases of Berry and 
Brooks are exactly alike. That this circuit court should have 
rendered a judgment for Brooks under these circumstances 
1S surprising, and it is not too much to say that it presents 4 
case of judicial insubordination which deserves the reprehen- 
sion of every one who does not wish to see public confidence 
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in the certainty and good faith of judicial proceedings wholly 
destroyed. ' 

Chief-Justice McClure, who dissented in the case of The 
Attorney-General vs. Baxter, delivered the opinion of the court 
in the Wheeler case, in which he uses the following language: 
“The majority of the court in the case of The State vs. Baxter, 
under the delusion that quo ecarranto aud a contested-election 
proceeding were convertible remedies, having one and the 
same object, decides that neither this nor any other State court, 
no matter what the form of action, had jurisdiction to try a suit 
in relation to a contest tor the oftice of governor. As an ab- 
stract proposition of law I concede the correctness of the rule, 
and would have assented to it if the question bad been before 
us. The question now before this court is precisely one of 
contest and nothing else.” “As to all matters of contested 
election for the offices of governor, lieutenant-governor, secre- 
tary of state, auditor, treasurer, attorney-general, and super- 
intendent of public instruction, I am of opinion that it can 
only be had before the general assembly.” He then adds, in 
conclusion: “I think a writ of prohibition ought to go to pro- 
hibit the circuit court from entertaining jurisdiction of that 
portion of Berry vs. Wheeler that bas for its object a recovery 
of the office.” 

All five of the judges heard this case, and there was no 
dissent from these views as to the question of jurisdiction. 

To show how the foregoing decisions are understood in the 
State, [ refer to a note by tbe Hon. H. C. Caldwell, judge 
of the district court of the United States for the eastern dis- 
trict of Arkansas, upon section 2379 of a Digest of the Stat- 
utes of the State, lately examined and approved by him, 
which is as follows: “ By the provisions of section 19 of Arti- 
cle VI of the constitution the jurisdiction of the general assem- 
bly over cases of contested election for the offices in said sec- 
tion enumerated is exclusive.” (Attorney-General on the rela- 
tion of Brooks vs. Baxter, Ms. Opin., 1873; Wheeler vs. Why- 
tock, Ms. Opin., 1873.) 

It is assumed in the argument for Brooks that the judg- 
ment of the Pulaski circnit court is binding as well upon 
the President as upon Baxter until it is reversed; but where 
there are conflicting decisions, as in this case, the President 
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is to prefer that one which, in his opinion, is warranted by 
the constitution and laws of the State. 

The general assembly has decided that Baxter was elected. 
The circuit court of Pulaski County has decided that Brooks 
was elected. Taking the provision of the constitution which 
declares that contested elections about certain State officers, 
including the governor, shall be determined by the general 
assembly, and that provision of the law heretofore cited 
which says that all contested elections of governor shall be de- 
cided by the legislature, and the two decisions of the supreme 
court affirming the exclusive jarisdiction of that body over 
the subject, and the conclusion irresistibly follows that said 
judgment of the circuit court is void. A void judgment binds 
nobody. Said section 525, under which this judgment was 
rendered, must be construed with reference to the constitution 
and also to other statutes of the State, and is no doubt intended 
to apply to county and other inferior officers for which no 
provision elsewhere is made; but the constitution takes the 
State officers therein enumerated out of the purview of this 
section, and establishes a special tribunal to try those con- 
tested-election cases to which they are parties. The juris- 
diction of this tribunal is exclusive. (Ohio vs. Grisell & Men- 
ton, 15 Ohio, 114; Attorney-General vs. Garrigues, 28 Penn., 9; 
Com. vs. Baxter, 35 ibid., 263; Com. vs. Leech, 44 tbid., 332.) 

Respecting the claim that Brooks received a majority of 
the votes at the election, it must be said that the President 
has no way to verify that claim. If he had, it would not, in 
my opinion, under the circumstances of this case, be a proper 
subject for his consideration. Perhaps if everything about 
the election was in confusion and there had been no legal 
count of the votes, the question of majorities might form an 
element of the discussion; but where, as in this case, there has 
been a legal count of the votes and the tribunal organized by 
the constitution of the State for that purpose has declared 
the election, the President, in my judgment, ought not to go 
behind that action to look into the state of the vote. Frauds 
may have been committed to the prejudice of Brooks; but, 
unhappily, there are few elections, where partisan zeal runs 
high, in which the victorious party, with more or less of 

truth, is not charged with acts of fraud. There must, how- 
ever, be an end to controversy upon the subject. Some- 
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body must be trusted to count votes and declare elections. 
Unconstitutional methods of filling offices cannot be resorted 
to because there is some real or imagined unfairness about 
the election. Ambitious and selfish aspirants for office gen- 
erally create the disturbance about this matter, for people 
are more interested in the preservation of peace than in the 
political fortunes of any man. 

Kither of the contestants, with law and order, is better 
than the other, with discord and violence. I think it would 
be disastrous to allow the proceedings by which Brooks ob- 
tained possession of the office to be drawn into precedent. 
There is not a State in the Union in which they would not 
produce conflict, and probably bloodshed. They cannot be 
upheld or justified upon any ground; and in my opinion 
Elisha Baxter should be recognized as the lawful executive 
of the State of Arkansas. 

Since the foregoing was written I have received a tele- 
graphic copy of what purports to be a decision of the supreme 
court of Arkansas, delivered on the 7th instant, from which 
it appears that the auditor of the State, upon the requisition 
of Brooks, drew his warrant on the treasurer for the sum of 
one thousand dollars, payment of which was refused. Brooks 
then applied to the supreme court fora writ of mandamus upon 
the treasurer, who set up, by way of defense, that Brooks was 
not governor of the State, to which Brooks demurred ; and 
thereupon the court say, ‘The only question that we deem it 
necessary to notice is, did the circuit court have jurisdiction 
to render the judgmeut in the case of Brooks vs. Baxter? We 
feel some delicacy about expressing an opinion upon the ques- 
tion propounded ; but under the pleadings it has to be passed 
upon incidentally, if not absolutely, in determining whether 
the relator is entitled to the relief asked; for his right to the . 
office, if established at all, is established by the judgment of 
the circuit court of Pulaski County. We are of opinion the cir- 
cuit court had jurisdiction of the subject-matter, and its judg- 
ment appears to be regular and valid. Having arrived at 
these conclusions, the demurrer is overruled and the writ 
of mandamus will be awarded as prayed for.” 

To show the value of this decision it is proper that I should 
make the following statement: On the 20th of April Brooks 
made a formal application to the President for aid to suppress 
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domestic violence, which was accompanied by a paper signed 
by Chief-Justice McClure and Justices Searle and Stephenson, 
in which they stated that they recognized Brooks as gov- 
ernor; and to this paper also is appended the name of Page, 
the respondent in the above-named proceedings for mandamus. 
Page, therefore, did not refuse to pay the warrant of the 
auditor because he did not recognize Brooks as governor, 
but the object of his refusal evidently was to create such 
facts as were necessary to make a case for the supreme court. 
Accordingly, the pleadings were made up by the parties, both 
of whom were on the same side in the coutroversy, and the 
issue so made was submitted to judges virtually pledged to 
give the decision wanted; and there, within the military 
encampment of Brooks, they hurriedly, but with delicacy, as 
they say, decided that he is governor—a decision in plain con- 
travention of the constitution and laws of the State, and in 
direct conflict with two other recent decisions of the same 
court deliberately made. I refrain from comment. 

More than once the Supreme Court of the United States 
has decided that it would not hear argument upon a case 
made up in this way, and a decision obtained under such cir- 
cumstances is not recognized as authority by any respectable 
tribunal. No doubt this decision will add to the complica- 
tions and difficulties of the situation, but it does not affect my 
judgment as to the right of Baxter to the office of governor 
until it is otherwise decided, upon coutest made, by the legis- 
lature of the State. 

On the I1th instant the general assembly of the State was 
convened in extra session upon the call of Baxter, and both 
bonuses passed a joint resolution, pursuant to section £ of Ar- 
ticle LV of the Constitution of the United States, ealling upon 
the President to protect the State against domestic violence. 
This call exhausts all the means which the people of the 
State have under the Constitution to invoke the aid of the 
Executive of the United States for their protection, and 
there seems to be, under the circumstances of the case, an 
imperative necessity for immediate action, 

I have the honor to be, with great respect, 
GkO. HW. WILLIAMS. 


The PRESIDENT. 
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INTRODUCTION OF SPIRITUOUS LIQUORS OR WINES IN ALASKA. 


By virtue of the acts of February 13, 1862, chap. 24; March 15, 1864, chap. 
33; and March 3, 1873, chap. 227, the War Department is clothed with a 
discretionary authority over the introduction of spirituous liquors or 
wines into the Territory of Alaska, and may permit such articles to be 
taken there, whether they are or are not intended for the use of officers 
or troops in the service of the United States. 

The first of these acts, though in form an amendment, is really a substi- 
tute for the whole of section 20 of the act of June 30, 1834, chap. 161, 
and nothing of said section not contained in that act is left in force. 


DEPARTMENT OF JUSTICE, 
June 3, 1874. 


Str: I have the honor to acknowledge the receipt of your 
letter of the 30th ultimo, in which you submit for my official 
opinion the following question: “ Has this Department au- 
thority to permit the introduction of spirituous liquors or 
wines into the Territory of Alaska when the liquors and wines 
are not for the use of officers of the United States or troops 
of the service ?” 

Section 20 of the act of June 30, 1834, (4 Stat., 732,) imposed 
a penalty upon any person who should sell, exchange, or give, 
barter, or dispose of, any spirituous liquors or wines to an 
Indian, (in the Indian country,) or who should introduce or 
attempt to introduce any spirituous liquors or wines into the 
Indian country, except such supplies as shall be necessary 
for the officers of the United States and troops of the service, 
under the direction of the War Department. 

By the act of February 13, 1862, (12 Stat., 339,) this sec. . 
tion was amended so as to read as follows: ‘That if any 
person shall sell, exchange, give, barter, or dispose of any 
spirituous liquor or wines to any Indian under the charge of 
any Indian superintendent or Indian agent appointed by the 
Tnited States, or shall introduce or attempt to introduce any 
spirituous liquor or wine into the Indian country, such per- 
son, on conviction thereof before the proper district court of 
the United States, shall be imprisoned for a period not ex- 
ceeding two years, and shall be fined not more than three 
hundred dollars: Provided, however, That it shall be a sufficient 
defense to any charge of introducing or attempting to intro- 
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duce liquor into the Indian conntry, if it be proved to be 
done by order of the War Department or of any ofticer duly 
authorized thereto by the War Department,” &c. . 

This act, though in the form of an amendment, is a substi- 
tute for the whole of section 20 of the act of 1834, and noth- 
ing of said section not contained in said act is left in force. 
‘The only way to read said section is as provided in said act. 
According to said section 20, as it originally stood, ‘no 
liquor or wine could be lawfully introduced into the Indian. 
country, except such supplies as shall be necessary for the 
officers of the United States and troops of the service, under 
the direction of the War Department;” but in the act of 1862 
this phraseology is changed, and it is provided “ that it 
shall be a sufficient defense to any charge of introducing or 
attempting to introduce liquor into the Indian country, if it 
be proved to be done by order of tha War Department or of 
any officer authorized thereto by the War Department.” 

I think the object and effect of this change were to invest 
the War Department with a jurisdiction over the introduc- 
tion of spirituous liquors or wine into the Indian country, to 
be exercised at its discretion. The said act of February 13, 
1862, was re-enacted, with some not material alterations, by 
the act of March 15, 1864, (13 Stat., 29;) aud by the act of 
March 3, 1873, (17 Stat., 530,) was made applicable to the 
Territory of Alaska. | 

I therefore return an affirmative answer to your question. 

Very respectfully, 
GEO. H. WILLIAMS. 

Hon. Wm. W. BELKNAP, 

. Secretary of War. 
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Authorities npon the construction of the 2d section of the act. of February 
10, 1855, chap. 71, review ed, aud the following conclusion deduced there- 
from, viz, that any free white woman, not an alien enemy, who is mar- 
Tied to a citizen of the United States, is, by reason of ber marriage, to 
be deemed a citizen of the United States, irrespective of tbe time or 
place of the marriage or the residence of the parties. 
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Held, accordingly, that an alien woman who has intermarried with a cit - 
izen of the United States residing abroad—the marriage having been 
solemnized abroad, and the parties after the marriage continuing to 
reside abroad—is to be regarded as a citizen of the United States, within 
the meaning of said act, though she may never have resided in the United 
States. 

DEPARTMENT OF JUSTICE, 


June 4, 1874. 


Sr: I have the honor to acknowledge the receipt of your 
letter of the 27th ultimo, in which, after referring to the act 
of Congress approved February 10, 1855, (10 Stat., 604,) you 
submit for my official opinion the following questions: 

“Ist. Does the marriage of an alien woman to a citizen of 
the United States, the woman being resident in, and the mar- 
riage being solemnized in, the United States, constitute her 
a citizen per se? or must she have previously resided in the 
United States a sufficient length of time to entitle her law- 
fully to be naturalized under existing laws ? 

«Od. Is an alien woman who bas never resided in the 
United States, but who intermarries with a citizen of the 
United States resident in a foreign country, the marriage be- 
ing solemuized in such foreign country, and the parties con- 
tinuing to reside abroad after marriage, to be deemed aud 
taken to be a citizen of the Onited States within the meauing 
of the act of 18551?” 

Section 2 of said act provides “that any woman who might 
lawfully be naturalized under the existing laws, married, or 
who shall be married, to a citizen of the United States, shall 
be deemed and taken to be a citizen.” 

This section has been the subject of judicial construction 
In several cases, 

Brady, J., in the case of Burton vs. Burton, (How. Pr. 
Rep., vol. 26, p. 474,) gives it as his opinion that the act of 
1855 was designed “for the benefit of an alien white woman, 
whether resident or not, married to a person who was, at the 
time of the marriage, a citizen of the United States; thus se- 
curing, by the same law, the rights of citizeuship to the chil- 
dren of American citizens born abroad, and to such alien 
wite all legal rights of citizenship which otherwise, and by 
reason of her alienismn, she might not possess.” 

Kane vs. McCarthy et al. (N. C. Rep., vol. 63, p. 299,) was a 
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case in which it appears that Thomas Kane, a native of Ire- 
land, emigrated to the United States iu September, 1818, and 
was duly naturalized on the 18th of October, 1855 ; that he 
returned to Ireland in 1857, and there married his wife, Mar- 
tha, and afterward continued to reside in Ireland with the 
intention of returning to this country. John Kane, a brother 
of the said Martha and a citizen of the United States, died on 
the 20th of May, 1863, seized of certain real estate. Said 
Martha claimed said real estate as the heir of said John Kane. 
McCarthy and his wife also claimed said real estate upon the 
ground that Mary, the wife of the said McCarthy, was also 
the sister of John Kane; that sheand her husband were both 
natives of Ireland; that she married said McCarthy in May, 
1851, in New Jersey, and that he was naturalized in October, 
1856. Pearson, C. J., delivering the opinion of the coart, 
held that the real estate was to be equally divided between 
the said Martha and the said Mary, notwithstanding the said 
Martha had not since her marriage resided in the United 
States, and notwithstanding that McCarthy, the husband of 
the said Mary, was not a citizen of the United States at the time 
of her marriage to him. He said, ‘Martha Kane is a white 
woman, a native of Ireland, and was not an alien enemy; 
therefore, she might lawfully have been naturalized under 
the existing laws, and answers the description required by 
the section under consideration. She was married to a 
citizen of the United States when the descent was cast, 
and was then herself a citizen of the United States by force 
of the act of 1855, and takes as one of the heirs of her 
brother.” Referring to the said Mary, he says, “The cir- 
cumstance that her husband was not a citizen at the time 
of marriage is wholly immaterial, for he became a citizen 
afterward ipso facto. So she, being a free white woman mar- 
ried to a citizen, comes within the description and the very 
words of the act of Congress, and is deemed and taken to be 
a citizen; for it is the status of being married to—being the 
wife of—a citizen that makes herone. Itcan in no possible view 
make any difference whether the marriage ceremony is per- 
formed first and then the husband becomes a citizen, or 
whether he becomes a citizen first and the marriage afterward 
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takes place; whenever the two events concur and come to- 
gether she is a woman married to a citizen.” 

Kelly vs. Owen et al. (7 Wall., 496) was a case in which it 
appeared that one Miles Kelly, a native of Ireland, emigrated 
to the United States in 1845. In January, 1853, he married 
Ellen Duffy, and in May, 1855, was naturalized. He died in 
the city of Washington in 1862, intestate, seized of certain 
real property, and leaving to survive him in the United 
States the said Ellen, his widow, and two sisters, Ellen Owen 
and Margaret Kahoe, both of whom were natives of Ireland. 
The sister, Ellen Owen, arrived in 1856, and was married to 
Edward Owen in 1861, who was naturalized in 1835. The sis- 
ter, Margaret Kahoe, arrived in the United States in 1850, 
and was married to James Kahoe in 1862, who was natural- 
ized in 1854. Justice Field, delivering the opinion of the 
court, stated that the case turned upon the construction given 
to the 2d section of the act of Congress of February 10, 1855, 
and then said: 

‘As we construe this act, it confers the privilege of citizen- 
ship upon women married to citizens of the United States, if 
they are of the class of persons for whose naturalization the 
previous acts of Congress provide. The terms ‘married’ or 
‘who shall be married,’ do not refer, in our judgment, to the 
time when the ceremony of marriage is celebrated, but to a 
state of marriage. They mean that whenever a woman, who 
under previous acts might be naturalized, is in a state of 
marriage to a citizen, whether his citizenship existed at the 
passage of the act, or subsequently, or before or after the 
marriage, she becomes by that fact a citizen also. His citi- 

, zenship, whenever it exists, confers under the act citizenship 

upon her. The construction which would restrict the act to 
women whose husbands at the time of marriage are citizens 
would exclude far the greater number for whose benefit, as 
we think, the act was intended. Its object, in our opinion, 
was to allow her citizenship to follow that of her husband, 
without the necessity of any application for naturalization on 
her part, and, if this was the object, there is no reason for 
the restriction suggested. 

“The terms ‘who might lawfully be naturalized under the 
existing laws’ only limit the application of the law to free 
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white women. The previous naturalization-act existing at 
the time only required that the person applying for its ben- 
efits should be ‘a free white person and not an alien enemy.’” 

It was decided in this case that the widow and the two sis- 
ters were citizens of the United States at the death of the in- 
testate. 

These authorities appear to settle the question, and go to 
the extent of holding that, irrespective of the time or place 
of marriage or the residence of the parties, any free white 
woman, not an alien enemy, married to a citizen of this 
country, is to be taken and deemed a citizen of the United 
States. 

Very respectfully, 


GEO. H. WILLIAMS. 
Hon. HAMILTON FISH, 
Secretary of State. 


REPRESENTATIVES-ELECT—COMPENSATION. 


H., while acting as counsel of the United States before the joint commission 
between the United States and Great Britain, under an appointment by the 
‘President, was elected a Representative to the Forty-third Congress, 
the term whereof began on the 4th of March, 1873. On the 3d of March, 
1873, an act was passed authorizing the President to continue him in 
his employment as such counsel, notwithstanding his election as afore- 
said, until he should take the oath of office as a Representative in Con- 
gress. H. took the oath of office as a Representative December 1, 1873, up 
to which date he wascontinued in employment as counsel, and he received 
compensation for his services as such for the period between that date 
and the 4th of March, 1873. Question being raised whether he is en- 
titled to receive also the salary of a member of Congress for the same 
period: Held that he is so entitled—that he is not atfected by the pro- 
hibition contained in the Ist section of the act of September 30, 1250, 
chap. 90, against paying to one individual the salaries of two different 
oftices. 

A Representative-elect does not become a member of the House, witbin 
tho meaning of section 6, Article I, of the Constitution, until he is sworn 
in as such; and hence he may, till then, lawfully hold office under 
the United States. 

DEPARTMENT OF JUSTICE, 
June 6, 1874. 
Sir: On the 21st ultimo I received from the late Secretary 


of the Treasury a communication asking for my opinion as to 
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“ whether Hon. Robert S. Hale, late agent and counsel of the 
United States before the joint commission of the United 
States and Great Britain, organized ander the provisions of 
the twelfth article of the treaty of Washington, who was 
paid a salary at the rate of $10,000 per annum, and also his 
expenses, for the period between March 3 and December 1, 
1873, is also entitled to the salary of a member of Congress 
during the same period, he having been elected to the Forty- 
third Congress.” 

Mr. Hale was employed by the President as said agent or 
counsel in July or August, 1871. November, 1872, he was 
elected to the Forty-third Congress. March 3, 1873, (17 Stat., 
598,) Congress passed an act as follows: 

“That it shall be lawful for the President of the United 
States, in his discretion, to continue the appointment and 
employment of the present agent and counsel of the United 
States, under articles twelve to seventeen, inclusive, of the 
treaty between the United States and Great Britain, con- 
cluded May 8, 1871, and for said agent and counsel to act 
under such continued appointment and employment, not- 
withstanding the election of the said agent and counsel 
as a Representative in the Forty-third Congress : Provided, 
That such appointment and employment shall not continue 
after said agent and counsel shall have taken the oath of 
oflice as such Representative.” 

The President, by virtue of this act, continued Mr. Hale’s 
appointment until December 1, 1873, when he took the oath 
of office as a Representative in Congress. 

Section 1 of the act of April 21, 1808, (2 Stat., 484,) made 
it crimiual for any member of Congress to andertake: hold, 
or enjoy any contract or agreement made with any officer of 
the United States on their behalf, and I presume that the 
above-named act of 1873 was intended to repeal said act of 
1808, so far as the same was applicable to the employment of 
Mr. Hale. 

The inquiry in this case is supposed to arise upon the pro- 
viso in section 1 of the act of September 30, 1830, (9 Stat., 
542,) which is as follows: 

“That hereafter the proper accounting -officers of the 
Treasury, or other pay-oflicers of the United States, shall in 
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no case allow and pay to one individual the salaries of two 
different offices on account of having performed the duties 
thereof at the same time. But this prohibition shall not 
extend to the superintendents of the executive buildings.” 

The proviso has been construed by the Supreme Court of 
the United States in the case of Converse vs. The United States, 
(21 How., 463,) and Mr. Attorney-General Black says, (9 Opin., 
508,) according to this decision “a person holding two com. 
patible offices or employments under the Government is not 
precluded from receiving the salaries of both by anything in 
the general laws prohibiting double compensation.” 

Whether Mr. Hale’s said agency was an ordinary profes- 
sional employment or an office is, perhaps, questionable; but 
if the act of 1873 was passed for the purpose above sug- 
gested, Congress must have regarded it as a contract with, 
and not an office under, the Government. Assuming it, how- 
ever, to be an office, there is no incompatibility between it 
and an election to Congress; or if such incompatibility would 
otherwise exist, it has been removed by said act of 1873; for 
it is clear that said act contemplates that Mr. Hale shall 
hold both under his election and appointment until he takes 
the oath of office as a Representative in Congress. 

Section 6 of Article I of the Constitution provides that “no 
person holding any office under the United States shall be a 
member of either House during bis continuance in office ;” 
but a Representative in Congress, in my opinion, does not 
become a member of the House until he takes the oath of 
office as such Representative; therefore he may lawfully 
hold any oflice from his election until that time. 

A person elected to Congress has no duties to perform, 
nor can he draw any salary before he is sworn into office. 
When he takes the oath he becomes entitled to pay from the 
beginning of the Congress to which he is elected, but is not 
regarded as in the office prior to that time for any purpose. 

I think it wonld be a fair construction of said act of 1573 
to hold that it was intended to give Mr. Hale the privilege 
of continuing as the agent or counsel of the Government 
before said mixed commission until he took the oath as Rep- 
resentative in Congress, without depriving him of any right 
or privilege resulting to him from his election as such Rep- 
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resentative. Doubts may well be entertained as to whether 
said act of 1850 applies at all to a member of Congress, as 
his position is not generally embraced in the term “ office” 
as used in the statutes of the United States regulating the 
administrative affairs of the Government; but Iam clear 
that it does not apply to a Representative-elect before he 
takes the oath of office, and accordingly [am of the opinion 
that Mr. Hale, in addition to his pay as counsel or agent for 
the United States before said commission, is entitled to his 
salary as Representative in the Forty-third Congress. 
Very respectfully, . 

GEO. H. WILLIAMS. 
Hon. B. H. BRISTow, : 

Secretary of the Treasury. 


NEW STATE, WAR, AND NAVY DEPARTMENT BUILDING. 


The direction of the entire work on the new State, War, and Navy De 
partment building, and the disbursement of the appropriations provided 
therefor, are by law devolved upon the Secretary of State. 

DEPARTMENT OF JUSTICE, 
July 3, 1874. 


Siz: I have considered the question relating to the con- 
struction of the new State, War, and Navy Department build- 
ing, which was submitted to me in your communication of the 
27th ultimo, namely, “* Whether or not the Secretary of State 
is charged by law with the direction of the whole of the 
building in question, or is such direction of the Secretary of 
State limited to that portion of the building designed for the 
use of the Department of State and designated as the south 
wing ?” 

In connection with this subject you observe that the south 
wing of the building is rapidly approaching completion; that 
under the appropriation made by the recent act of June 23, 
1874, the construction of the east and north wings of the 
building will be continned; and that it is important that the 
question of who is charged with the direction of such con- 
struction and the disbursement of the funds appropriated for 
that purpose should be definitely ascertained. 
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It appears that the first provision for the erection of the 
building mentioned was made by the 2d section of the act of 
March 3, 1871, (16 Stat., 494.) By that section Congress ap- 
propriated five hundred thousand dollars “ for the construe- 
tion, under the direction of the Secretary of State, of a build- 
ing which will form the south wing of a building that, when 
completed, will be similar in the ground-plan and dimension 
to the Treasury building,” &c. This appropriation, as it 
seems, was restricted to the south wing; and the construction 
of that part of the building, including also the disbursement 
of the fund provided therefor, was clearly to be done under 
the direction of the Secretary of State. Next, an appropria- 
tion of two hundred thousand dollars was made by the act of 
May 18, 1872, (17 Stat., 126,) for continuing the same work 
‘during the balance of the (then) present fiscal year ;” and 
that was followed by an appropriation of eight hundred 
thousand dollars for the continuation of the same work, 
made by the act of June 10, 1872, (17 Stat., 352.) 

Previous to the date of the latter act no provision had been 
made for the erection of any other part of the building than 
the south wing. But by that act an appropriation of four 
hundred thousand dollars was made for the east wing; and 
this appropriation, and also the aforesaid appropriation of 
eight hundred thousand dollars, made by the same act, are 
each placed in the statute under the heading, ‘“‘ Public works 
under the Treasury Department.” Then, by the act of March 
3, 1873, (17 Stat., 528,) an appropriation of one million five 
hundred thousand dollars was made for “ continuing the work 
on the new State, War, and Navy Department building.” 
This last appropriation was applicable to both the south and 
the east wings of the building, and it is found in the statute 
under a heading which reads, “ Under the Treasury Depart: 
ment.” The classification of the appropriations made for said 
building by the acts of 1872 and 1873, under the headings re- 
ferred to, certainly affords some ground for the inference that 
the construction of the building, together with the disburse- 
ment of such appropriations, belonged by law to the Treasury 
Department. Yet that inference is met, and in my opinion 
entirely overcome, by other statutory provisions and circum- 
stances, favoring a different view. It has already been shuwn 
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that at the commencement of the building, which was begun 
by erecting the south wing, the work was placed by statute 
under the direction of the Secretary of State. No law has 
since expressly taken the work from under his direction, or 
expressly put it under the direction of any one else. On the 
contrary it has, up to the present time, actually remained 
under his direction, with the knowledge and apparent sanc- 
tion and approval of Congress; since all appropriations there- 
for, subsequent to the first, have thus far been made by that 
body on estimates furnished by him. Furthermore, all of the 
appropriations therefor have, up to the present time, been dis- 
bursed by the State Department with the approbation of 
Congress, as is evident from the provision in the act of March 
3, 1873, (17 Stat., 531,) making an appropriation “ to pay the 
disbursing-clerk of the Department of State additional coin- 
pensation for disbursing moneys appropriated for the build- 
ing now being erected for the use of the’ War, State, and 
Navy Departments, from the commencement of such duties 
until the 30th of June, 1874.” Besides, the act of March 3, 
1873, first above mentioned, contains a provision which seems 
to imply that the construction of the building just described 
is not under the Treasury Department. Thus it provides 
(17 Stat., 524,) that the sums thereby “appropriated for the 
construction of public buildings, under the Treasury Depart- 
ment, including the building for the new State, War, and 
Navy Departments, shall be available immediately upon the 
approval of this act.” If, at the time of this enactment, the 
building in question was already “under the Treasury Depart- 
ment,” the insertion of a clause therein specially including it 
was unnecessary. The presence of such clause indicates that 
Congress did not regard that building as one whose construc- 
tion was then under the Treasury Department. 

The conclusion [ draw from the various statutory provisions 
above referred to, and the circumstances mentioned in con- 
nection therewith, is, that the Secretary of State has up to 
the present time been charged with the direction of the con- 
struction of the entire building for the State, War, and Navy 
Departments, afd also the disbursement of the appropriations 
heretofore made therefor; and I am of opinion that the act 
of June 23, 1874, providing an appropriation for the continun- 
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ance of the construction of the same building, makes no 
change either in regard to the direction of the work or the 
disbursement of the fund provided for the same. These re- 
main, as heretofore, under the charge of the Secretary of 
State. 
I have the honor to be, very respectfully, 
GEO. H. WILLIAMS. 
Hon. HAMILTON FIsH, 
Secretary of State. 


AUTHORITY OF ACCOUNTING-OFFICERS. 


A settlement was made by the accounting-oflicers of the Treasury with 
F., as assignee of certain parties, for the use and occupation of some 
buildings by the military authorities, whereupon he was paid the amount 
allowed. Subsequently another settlement was made with him, as as- 
signee of certain other parties, for the use and occupation of other build- 
ings by the same authorities, wherein, it having in the mean time been 
ascertained that the allowance on the first settlement was improper, 
and made in ignorance of a fact which, had the accounting-ofticers been 
cognizant thereof at the time, would have precluded such allowance, 
the amount paid as aforesaid was deducted, and only the balance re- 
maining after the deduction allowed: Held that, notwithstanding the 
claims originally belonged to and were derived by assignment from 
ditferent persons, it was competent to the accounting-officers, under 
the circumstances, to make a deduction in the last settlement of what 
had been improperly allowed and paid on the first. 


DEPARTMENT OF J USTICE, 
July 10, 1874. 


Sir: Ina letter dated the 24th of April last, the Hon. F. 
A. Sawyer, then Acting Secretary of the Treasury, submitted 
for my opinion a question which bas arisen in connection 
with the settlement of certain claims by the accounting-ofhi- 
cers of the Treasury in favor of Hamilton G. Fant. 

The facts of the case appear to be, iu substance, these: In 
August, 1870, a settlement was made with Mr. Fant, as as- 
signee of certain parties, for the use and occupation by the 
military authorities of the United States, during the late 
war, of certain buildings at Point Lookout; Md., in which 
settlement he was allowed and paid the sum of $1,637.52. 
In October, 1871, another settlement was made with him, as 
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assignee of certain other parties, for the use and occupation 
by the same authorities, during the same period, of certain 
other buildings at the same place. But before the consumima- 
tion of this last settlement, and subsequent to the first settle- 
ment, it had come to the knowledge of the Second Comptrol- 
ler of the Treasury that the assignors of the claims embraced 
in the first settlement resided in one of the insurrectionary 
States during the war; and that officer, in view of the fact 
jast mentioned, deeming the allowance of such claims to have 
been improper, directed the amount paid to Mr. I’ant on the 
first settlement to be deducted from the amount that might 
be found due him on the second settlement, which was ac. 
cordingly done. After making this deduction, a balance of 
$268.32 still remained in his favor on the latter settlement, 
and that balance has been paid. 

In this matter the Comptroller seems to have based his 
action on the consideration that the settlement of those claims 
which were originally owned by persons living in an insur- 
rectionary State were unauthorized bylaw ; that the assignee 
of such persons, in prosecuting such claims, stood in no bet- 
ter situation than their assignors would have stood had no 
assigument been made; and the deduction of the amount 
improperly allowed as aforesaid, so the Comptroller states, 
‘‘was done in conformity with the rule in such cases.” 

The question submitted is, whether or not, after the settle- 
ment with and payment to Mr. Fant, in 1870, as assignee of 
certain parties, it was competent to the accounting-ofticers to 
make a deduction in the subsequent settlement with him in 
1871, as assignee of certain other parties, by reason of “ any 
error in payment of the claims of the first assignors in 1870.” 

It may fairly be inferred from the facts of the case as stated 
that the first settlement with Mr. Fant was made under a mis- 
apprehension. or rather in ignorance, of a fact which, had it 
been made known to the accounting-officers at the time, would 
have precluded any allowance in his favor on account of the 
claims covered by that settlement. Looking at the matter in 
this aspect, and also taking into view the circumstance that the 
allowance made in that settlement was erroneous by reason 
of the existence of the fact referred to, lam unable to per- 
ceive why those officers, on subsequently obtaining informa- 
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tion of such fact, could not correct the error they had pre- 
viously committed in the mode actually adopted by them. 
That error, as it seems, did not proceed from a mistake on 
their part respecting any matter of law pertaining to the 
claims mentioned, but from the want of information respect- 
ing a matter of fact which vitally affected the claims, and 
which it was of the utmost importance for those officers to 
possess. 

As the party in whose name bothof the settlements were 
made is one and the same individual, and as he was also the 
sole party in interest in the claims embraced in those settle- - 
ments when they were made, Iam of opinion that notwith- 
standing the claims originally belonged to and were derived 
by assigument from different persons, it was competent to the 
accounting-officers, under the circumstances, to make a deduc- 
tion in the settlement of 1871 of what had been improperly 
allowed and paid on the settlement of 1870. I express no 
opinion upon any other question raised before me in reference 
to this case, because no other question than the one above 
decided has been submitted for my opinion. 


Very respectfully, 
GEO. H. WILLIAMS. 
Hon. B. H. BRIStow, 


Secretary of the Treasury. 


NATIONAL BANKS. 


Provisions of the acts of March 3, 1865, chap. 82; July 12, 1870, chap. 252; 
and June 20, 1874, chap. 343, examined aud considered with reference to 
the power and duty of the Comptroller of the Currency concerning the dis- 
tribution of circulating-notes authorized by the national banking-lawe. 

The Comptroller may, consistently with the last-mentioned act, distribute 
under the act of 1865 such portion as remains unissued of the $300,000,000 
authorized by the national-bank act of June 3, 13864, chap. 106, and 
under the act of 1870 such portion of the $54,000,000 authorized thereby 
as remains unissued. 

In the distribution of the $55,000,000, for which provision is made by 
the act of 1274, it is the duty of the Comptroller, upon applications 
duly made, to satisfy the same with reasonable expedition, even to 
the extent of giving toa State its full apportionment; but of several 
applications made about the same time, if some are from a State or 
Territory where the deficiency is relatively great,and others from a 
State or Territory where it is relatively small, preference should be 
given to the former in case the supply is not sufficient for all. 
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The means of supplying the said $55,000,000 provided by the act of 1874 
is by requisitions upon the national banks in States having an excess of 
circulation; and the Comptroller can resort to no other sources of 
supply. 

National banks with a capital of $50,000 may (notwithstanding the proviso 
in the 4th section of the act of 1874) still be organized, as heretofore, 
upon a deposit of $30,000 in bonds, and those with a capital of not 
Jess than $150,000 upon a deposit of one-third of their capital stock in 
bonds. 

DEPARTMENT OF JUSTICE, 


July 15, 1874. 
sin: I have had under consideration the questions rela- 
tive to the operation of the act of Congress of June 20, 1874, 
submitted by the Comptroller of the Currency in his letter to 
- you of July 8, 1874, and referred to me by your letter of the 
same date, which was received July 9, 1874; and I have the 
honor to return herewith the following answers: 

The Comptroller cites in his letter the “ national-bank act,” 
which authorized the issue of $300,000,000 of circulating- 
notes; the amendatory act of March 3, 1865, apportioning 
that circulation; also the act of July 12, 1870, which author- 
ized the issue of $54,000,000 additional of circulating-notes, 
to be distributed among States having less than their pro- 
portion of the circulation under the apportionment of March 
3, 1865. He then cites from the act of June 20, 1874, the 
provision requiring the withdrawal of $55,000,000 from States 
having an excess of notes above their proportion under the 
apportionments, and quotes the provision requiring him to 
issue circulating-notes, not to exceed the suin of $55,000,000, 
to banking associations in the States and Territories having 
less than their proportion of circulation, and also the proviso 
that the amount withdrawn and redeemed shall not exceed 
$55,000,000, to be withdrawn and redeemed as shall be 
necessary to supply the circulation previously issued under 
the provision next above quoted. | | 

He then states as matter of fact that there is a residue 
which has never been issued of the $354,000,000 of notes 
authorized by the “ national-bank act,” and by the act of 
July 12, 1870; and he states further that there will speedily 
be returned to the Treasury for redemption and destruction, 
under the law, a considerable amount by banks which have 
ceased to do business. 
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The Comptroller then asks whether it is lawful to distribute 
the residue above mentioned and also whatever amount may 
be redeeméd and destroyed of the circulation of banks that 
have gone or are going into liquidation. 

In my opinion it is lawful to issue and distribute under the 
apportionment contemplated by the act of March 3, 1865, such 
portion as may remain unissued of the $300,000,000 of circu- 
lating-notes authorized by the “ national-bank act,” and under 
the apportionment of the act of July 12, 1870, the portion 
remainipg unissued of the $54,000,000 authorized by that act ; 
and whatever other resource the Comptroller had under the 
law previous to the passage of the act of June 20, 1874, to 
supply any legal application for circulating-notes, he still re- 
tains. For the act of June 20, 1874, does not repeal expressly 
(except in one particular, to which I shall presently advert) 
any previous legislation; and repeals. by implication are not 
favored unless there is a plain, direct, and irreconcilable 
repugnancy between the latter and the former statute. But 
the powers given to the Comptroller of the Currency by the 
several acts of Congress to issue and distribute circulating- 
notes may well subsist together. 

The 1st and 6th sections of the act of July 12, 1870, were 
enacted to remedy the inequality of circulation, in the States 
and Territories, which had grown up or been permitted under 
the act of March 3, 1865. The plain intent of the 7th and 9th 
sections of the act of June 20, 1874, is still further “to secure 
@ more equitable distribution of the national-banking cur- 
rency” by transferring, to the extent of $55,000,000, notes now 
in circulation from banking associations “ transacting busi- 
ness” in States having an excess of circulation, to States and 
Territories where there are deficiencies. 

The act supposes a demand, and indicates clearly the means 
of supply, to wit, requisitions upon each of the national 
banks described in section 6 of the act of July 12,1870. It 
is made the imperative duty of the Comptroller to make 
these requisitions, and it would seem that he is cut off from 
other means of supplying the said 855,000,000; for this sec- 
tion 7, which commands the requisitions, opens by repealing 
the clause at the end of section 6 of the act of 1870, which 
provides that no circulation should be withdrawn under the 
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provisions of that act antil after the $54,000,000 granted in 
the Ist section of that act shall be taken up. This clearly 
shows that the Comptroller is not to look to the residue of 
the $54,000,000 to carry out the object of the late act; and the 
plain import of its language is that requisitions upon the 
banks described are the only means provided for that end. 

I think, then, that there is no interference or clashing be- 
tween the provisions of the act of June 20, 1874, and the pre- 
vious acts of Congress, as to the matters under consideration, 
and that the latter should be administered in respect thereto 
as before the passage of the former act. Taking the acts 
together, they seem to permit a distribution to the States and 
Territories, deficient, of a larger amount than the $55,000,000 
provided by the act of June 20, 1874. 

It is further inquired whether it will be lawful to redis- 
tribute the $55,000,000, as applications are made therefor, to 
any State having less than its proportion, until it shall re- 
ceive its full apportionment as provided by the act of June 
20, 1874. Upon this point, the direction to the Comptroller 
is to issue and distribute circulating- notes “as applications 
therefor are made” under section 9. The same language is 
used in section 7. This would seem to leave little discretion 
in the matter to that officer. And yet, on comparing. the 
direction given to the Comptroller in the proviso to the lst 
section of the act of July 12, 1870, to wit, that he shall give 
the preference to banking associations in such States and 
Territories as have the greatest deficiency, I think such a 
construction may be put upon these directions as to give a 
reasonable and proper effect to both. The Comptroller of the 
Currency is not to delay, but, upon applications being made 
with all the requirements provided by the law, he is to answer 
and satisfy the same with all reasonable expedition, even to 
the extent of giving toa State its full apportionment; but. 
if, of several applications made at or near the same time, one 
or more should be from a State or Territory where the defi- 
ciency is large, and others from States and Territories where 
it is less, it would be the duty of the Comptroller to prefer 
the States or Territories where the deficiency is largest, if 
all could not be supplied. 

The Comptroller inquires, lastly, whether, notwithstanding 
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the proviso at the end of the 4th section of the act of June 
20, 1874, “that the amount of bonds on deposit for circula- 
tion shall not be reduced below $50,000,” national banks with 
a capital of $50,000 may now be organized as heretofore upon 
the deposit of $30,000 of bonds; and whether national banks 
with a capital of not less than $150,000 may be organized as 
heretofore upon a deposit of one-third of their capital stock 
in United States bonds. 

I give to both these questions an affirmative answer. 

Section 7 of the “national-bank act,” which provides that 
banks with a capital of $50,000 may be organized under the 
conditions and restrictions therein contained, and section 16, 
which provides that banks shall deposit not less than $30,000 
in United States bonds nor less than one-third of their capi- 
tal stock paid in, are still living parts of the statute. They 
are not repealed expressly, and the doctrine concerning re- 
peals by implication applies here with great force; for it 
would be unreasonable to compel these small banks to de- 
posit the ichole of their capital in United States bonds, while 
the larger banks are required to deposit bonds to the amount 
of only one-third of their capital paid in. This could not have 
been the intent of the proviso. It must be held, I think, to 
be limited in its application to the case made in section 4. 

If banks wish to reduce their circulation and take up their 
bonds, they may do so, down to the limit of $50,000 of bonds 
left on deposit; and the spirit of the act would require that 
banks having a less deposit of bonds than $50,000 should not 
be permitted to take up any of them until their circulation is 
entirely withdrawn and canceled. But this proviso cannot, 
I think, be so construed as to prohibit the organization of 
banks with a capital of 850,000 on a deposit of 830,000 in 
United States bonds, or of other banks on a deposit in bonds 
to the extent of one-third of their capital. 

I am, very respectfully, 
GEO. H. WILLIAMS. 

Hon. Cuas. H. CONANT, 

Acting Secretary of the Treasury. 
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COMMISSIONERS OF THE DISTRICT OF COLUMBIA. 


The Commissioners of the District of Columbia have authority, under the 
act of Juve 20, 1874, chap. 337, to appoint notaries public in and for the 
District. 

DEPARTMENT OF JUSTICE, 


July 17, 1874. 

Sir: I have considered the question contained in the letter 
addressed to you by John B. Motley, of date July 11, 1874, 
and referred to me July 13, 1874, and I have the honor to sub- 
mit the following in reply to said inquiry : 

The office of notary public is one well known to and recog- 
nized by this Government. I refer to the act of Congress 
entitled, “An act to authorize notaries public to take and 
certify oaths,” &c., (9 Stat., 458,) and the “act to provide 
a government for the District of Columbia,” (16 Stat., 419,) 
approved February 21,1871. In the 24th section of this act 
provision is made for the appointment of notaries public. 

The late act of Congress “for the government of the Dis- 
trict of Columbia, and for other purposes,” approved June 
20, 1874, sets aside the government for the District provided 
by the act of February 21, 1871, and gives the powers vested 
by that act in a governor, legislative assembly, and board of 
public works, to three commissioners appointed by the Presi- 
dent, and expressly confers upon them power “to make 
appointments to any office authorized by law.” 

The conclusion is obvious that the Commissioners of the 
District of Columbia have full power to appoint notaries 
public in and for said District. 

I am, sir, very respectfully, your obedient servant, 
S. F. PHILLIPS, 
Solicitor-General and Acting Attorney-General. 
The PRESIDENT. ; 


ADMINISTRATION OF OATHS IN THE SETTLEMENT OF CLAIMS. 


Semble that whenever the law makes it the duty of an officer to examine, 
adjust, and settle claims agaiust the Government, be is impliedly given 
authority to require such claims to be supported by the oaths of wit- 
nesses, Where the facts vecessary to establish them rest on testimony. 
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The act of February 14, 1871, chap. 51, assumes the existence of authority 
iu heads of Departments and Bureaus to require oaths in cases of claims 
against the Government, and provides them with a very etticient means 
for enforcing it. 
DEPARTMENT OF JUSTICE, 


July 23, 1874. 

Sir: I have attentively considered the question put to me 
in the letter of H. T. Crosby, chief clerk of the War Depart- 
ment, dated July 13, 1874, inclosing a letter of Thomas M. 
Anderson, major Tenth Infantry, dated at Vicksburg, June 
29, 1874. | 

The question is, “ whether there is any law which author- 
izes the Auditor of the United States Treasury or any of the 
Executive Departments to require oaths to be administered 
in cases of claims against the Government.” 

The 12th section of the act of March 3, 1817, (3 Stat., 368,) 
provides “that the auditors of the public accounts shall be 
empowered to administer oaths or affirmations to witnesses 
in any case in which they may deem it necessary for the 
due examination of the accounts with which they shall be 
charged.” 

The act of July 2, 1836, ‘to change the organization of the 
Post-Office Department,” in section 19, authorizes the Audi- 
tor of that Department, or any mayor of a city, justice of the 
peace, &c., by him especially designated, to administer oaths 
aud aflirmations in relation to the examination and settle- 
ment of the accounts committed to his charge, and denounces 
the penalty of perjury for false swearing in relation to any 
account of or claim against said Department. (5 Stat., S84.) 

When power is given to the examining-oflicer to administer 
oaths, there must be the implied power to require them to be 
taken, to examine witnesses under oath, in order to test the 
genuineness and legality of the claim. 

There are other statutes which presuppose this authority 
in the Auditor and other ofticers whose duty it is to examine 
and adjust claims against the Government. But the act of 
February 14, 1871, (16 Stat., 412,) is more direct. It provides 
that “any head of a Department or Bureau in which a claim 
against the United States is properly pending” may, by the 
process pointed out in the act, compel the attendance of wit- 
n'sses and oblige them to make answer to interrogatoreis and 
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cross-interrogatories, under oath, or to give testimony orally 
(before any officer authorized to take depositions to be used 
in the courts of the United States) upon the subject of such 
claim. This statute assumesthatthere is authority in heads of 
Departments and Bureaus to require oaths in case of claims 
agaiust the Government, and gives them very effective process 
for the exercise of that authority. Of course, if the needed 
testimony can be had by affidavits or depositions without the 
process, it need not be resorted to. 

The general question of power in an officer, whose duty it 
is to examine, adjust, and settle claims, to require the oaths 
of witnesses to their support, was considered by the Supreme 
Court in the case of The United States vs. Bailey, (9 Peters, 
238.) It was an indictment for perjury under the 3d section 
of the act of March 1, 1823, (3 Stat., 771,) which provided 
“that if any person should swear or aftirm falsely in support 
of any claim against the United States, he should, upon con- 
viction thereof, suffer as for willful aud corrupt perjury.” 
Bailey was charged with swearing falsely to a claim under 
the act of July, 1832, “to provide for liquidating and paying 
certain claims of officerscommanding in the Virginia line in the 
warof the Revolution,” (4 Stat., 563.) By this act “the Secre- 
tary of the Treasury was directed to adjust and settle ” the 
claims referred to. There was no provision in the act as to the 
manner of proving the claims, no authority expressly given 
to the Secretary to require that they should be established 
by the oaths of the parties or of other witnesses. He did, 
however, make a “regulation” that the claims might be 
proved by the oaths of witnesses, and that such oaths might 
be administered by justices of the peace commissioned by the 
State governments. The affidavit upon which the indict- 
ment was founded was made before a justice of the peace in 
the State of Kentucky. 

One of the questions in the case was, whether the Secretary 
of the Treasury had power to require that the claims should 
be supported by the oaths of witnesses; and Mr. Justice 
Story, in delivering the judgment of the court, said, in sub- 
stance, (9 Peters, 253,) that the Secretary of the Treasury 
had an implied power to require and authorize the claims to 
be proved by affidavits. ‘It was incident to his duty and au- 
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thority in settling claims under the act.” “It isa general 
principle of law,” said that great jurist, “in the construction 
of all powers of this sort, that when the end is required the 
appropriate means are given. It is the duty of the Secretary 
to adjust and settle these claims, and in order to do so he 
must have authority to require suitable vouchers and evidence 
of the facts which are to establish the claim. No one can 
well doubt the propriety of requiring the facts which are to 
support a claim and rest on testimony to be established un- 
der the sanction of an oath.” The indictment was sustained. 

From this case this rule may, I think, fairly be drawn: that 
whenever the law imposes upon an oflicer the duty to exam 
ine, adjust, and settle claims against the Government, it gives 
him authority to “ require” that those claims shall be estab- 
lished, or supported at least, by the oaths of witnesses. 

I an, sir, very respectfully, 
EO. H. WILLIAMS. 
Hon. WM. W. BELKNAP, 
Secretary of War. 


REMOVAL OF TERRITORIAL OFFICERS. 


As a general rule, the governor of a Territory can remove only such oflicers 
as have been duly appointed by him to hold at pleasure. 

He has no power to remove oflicers appointed during pleasure by others 
than himself, or officers whose tenure is for a stated term, or for good 
behavior, unless so authorized by the organic law or (in some cases) by 
the territorial law. 

Accordingly, where certain officers created by a territorial statute were ap- 
pointed by the governor, with the consent of the council of the Terri- 
tory, for the term of two years: Held that, iu the absence of a power of 
removal expressly conferred by law upon the governor, those ollicers are 
not removable by him. 

DEPARTMENT OF JUSTICE, 


July 24, 1874. 
Sim: In accordance with the direction of the Attorney-Gen- 
eral L have considered, and herewith reply to, the question 
put in your letter of the 6th instant, addressed to the Presi- 
deut, i. e., whether, as governor of Colorado, you possess the 
power to remove or suspend territorial oflicers for canse, of 
under any circumstances. 
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officers hold either (1) during good behavior, or (2) for a term 
of years, or (3) during pleasure. Even where they hold for a 
term, there is an implied condition that they be of good be- 
havior during the same, or otherwise be ousted before it 
expires. 

In either of the cases first named “good behavior” is a 
question of law, to be decided by whatever tribunal has juris- 
diction thereof. Ordinarily, the right of an incumbent to his 
office is a judicial questiou, and therefore is to be decided by 
acourt. (Hoke vs. Henderson, 4 Dev., 1.) Impliedly, a gov- 
ernor has no power to decide it. (Vail vs. Draper, 48 Mo., 
213.) Such power may be conferred upon him by an express 
provision of law, i. e., either by constitution, or, where that is 
silent and consenting, by act of assembly. In the third class 
mentioned above, a power of removal at pleasure is vested in 
the officer or body vested with the power of appointment. 
This seems to be well-established American constitutional 
law. (Story, Const., sec. 1537; Ex parte Hennen, 13 Peters, 
225; also 5 Sergeant and Rawle, 4515 24 Texas, 253; 6 Cald- 
well, 486; 44 Mississippi, 352; Deady, 204.) 

In general, therefore, the governor of a Territory can re- 
move only such officers as have been duly appointed by the gov- 
ernor to hold at pleasure. He has no power to remove oflicers 
appointed during pleasure by others than the governor, unless 
the organic law, or, in some cases at least, the territorial law 
expressly so authorize him. He cannotremove officers whose 
tenure is for a term of years, or good behavior, unless so au- 
thorized by the organic law, or, in some cases, by the territo- 
rial law. 

I have looked through the organic and territorial law of 
Colorado without being able to find that special powers of 
removing public officers are vested in the governor. The 
auditor and the treasurer, mentioned by you, are officers 
created by a territorial statute, and appointed by the gov- 
ernor with the consent of the council, to hold for two years. 
(Organic act, sec. 7, and Rev. Stat., 1567, chap. 9, sec. 1.) 
They are, therefore, not removable by the governor. 

I presume that the above statement of principles is all that 
is necessary to guide your excellency, and therefore will not 
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detain you by a specific application of them to each of the 
officials of the Territory. 
Very respectfully, your obedient servant, ; 
S. F. PHILLIPS, 
'Solicitor-General and Acting Attorney-Gencral. 


To Enwarp M. McCook, 
Governor of Colorado. 


CASE OF THE BIDDLE MANUFACTURING COMPANY. 


The Biddle Manufacturing Company contracted with the Government to 
manufacture a gun, payment therefor to be made in installinents as the 
work progressed, and afterward subcontracted with the South Boston 
Company for the performance of the work; the latter also to be paid by 
installments as the work progressed. The former company was in fact an 
individual only, who subsequently became insolvent and against whom 
a petition in bankruptcy was then filed. An installment is due from the 
Govetnment to the Biddle Company, and likewise ove from the latter 
to the Boston Company, this last debt being a lien on the gun. Advised 
that payment to the Biddle Company be reserved until the questions 
before the bankruptcy court on said petition are determined ; but that 
the Government can safely and with propriety discharge any lien which 
has arisen or which may arise in favor of the Boston Company in con- 
nection with the fabrication of the gun, until its completion. 


DEPARTMENT OF JUSTICE, 
July 27, 1874. 

Sir: Yours of the 16th instant, referring to a contract 
made by the Ordnance Bureau with the Biddle Manutactur- 
ing Companys for the fabrication of a Thompson 12-inch breech- 
loading rifle, asks whether, under the circumstances which 
at present surround this contract, the proposition of Nathan 
Thompson, that, upon his filing a certain bond for indemnity, 
the United States shall pay to him such installments as may 
be due upon the contract, can legally be accepted. 

The facts of the case are as follows: In June, 1873, the 
United States contracted with the Biddle Manufacturing 
Company for the gun in question, which was to be paid for 
in installments as the work progressed, and it was agreed 
that, although the United States looked only to the Biddle 
Company as contractors, the latter might procure such gun 
to be made for them by the South Boston Company. There- 
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upon a subcontract was made between the Biddle Company 
and such South Boston Company, in which the payments were 
to be made by installments as in the contract. The Biddle 
Mannfacturing Company was in fact only one Bancroft, who 
took that as the style of his business in manufacturing hard- 
ware. In December, 1873, Bancroft became insolvent, and 
shortly afterward a petition was filed against him in bank- 
ruptcy, but, as yet, no adjudication has been had. The Bos- 
ton Company has proceeded with the gun, and at the present 
time an installment is due to it by the Biddle Company, and 
also one by the United States to the latter. The debt to the 
Boston Company, and certain other smaller debts in connec- 
tion with the fabrication of the gun, are secured by lien. 

If the Biddle Company had retained the making of the gun 
in its own bands, upon the coming due of this installment 
the United States would have reserved payment until the 
questions pending before the court of bankruptcy had been 
determined. 

In my opinion, so far as the interest of the Biddle Manu- 
facturing Company is concerned, this is the correct course to 
be taken in the present case by the agents of the Govern- 
ment, even although it be true, as is said by certain persons, 
that Bancroft was really no party to the contract, and that 
the name of the Biddle Manufacturing Company was em- 
ployed by Mr. George Biddle, (who has certain business con- 
nections with Mr. Thompson, the patentee of the gun,) with 
the consent of Bancroft; and that without any very clearly- 
defined purposes; Bancroft being in fact interested only as 
having bargained with Thompson in consideration of certain 
prior advancements, &c., for one-quarter of the net profits 
upon this erperimental gun. | 

It seems that, even under this statement, a court of bank- 
ruptcy may require the interest of the Biddle Company to be 
ascertained and administered there; but, even if Bancroft 
turns out to have no interest in the contract, it is proper that 
the United States await the determination of that fact by the 
court before taking any steps tending to involve it in litiga- 
tion. I think that the offer of an indemnity-bond ought not 
to vary this action. The circumstances under which the 
United States have made this contract with the Biddle Man- 
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ufacturing Company, (whoever that may be,) suggest no rea- 
son why they should run further risk of suing or being sued, 
whether upon the indemnity-bond or otherwise. 

The ‘report of the Judge-Advocate-General of the 11th in- 
stant, which accompanies your letter, and to which you invite 
attention, mentions that payment of the amounts due or to 
become due to the South Boston Iron Company and others 
is one main object of a just settlement in this case. I will, 
therefore, add, that the complications which surround the 
claims of the parties coutracting with the United States, in- 
cluding the proceedings in bankruptcy against Bancroft, do 
not affect the right of the Government to discharge all liens 
that have arisen, or may arise, in connection with that gun, 
nutil its completion; and that all amounts so paid to the lien- 
holders, not exceeding the original price of the gun, can be 
claimed in any settlement hereafter to be made with whoever 
was the original party to the contract, whether Mr. George 
Biddle, the Biddle Manufacturing Company, or any assignee 
in bankruptcy or otherwise, that may stand in its shoes, as 
is recognized in Gregg’s Case, (3 Bank. Reg., 131.) This will 
secure the interest of the Government in this contract; and 
if the other party thereto, whoever he be, is delayed in receiv- 
ing the money due to him, that will result from the unfortu- 
nate manner in which the name of the Biddle Manufactur- 
ing Company has been introduced therein, a circumstance 
about which, as is conceded, the agents of the Government 
are entirely blameless. . 

Very respectfully, your obedient servant, 
S. F. PHILLIPS, 
Solicitor-General and Acting Attorney-General. 
Hon. Wu. W. BELKNAP, 
Secretary of War- 


ATTACHMENT. 


Personal property situated within the limits of a national cemetery, and be- 
longing to a contractor with the Government, may be attached on mesne 
process issued by acourt of the State, ifin the cession of jurisdiction by the 
State over the land of the cemetery, or in the consent of the State to its 
purchase by the United States, there was a reservation of the right to 
serve civil process on said land. 
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DEPARTMENT OF JUSTICE, 
July 29, 1874. 

Sir: The following question is proposed by Henry W. 
Scott, “contractor,” in his letter dated July 16, 1874, ad- 
dressed to the Quartermaster-General, which letter was re- 
ferred to me by you July 24, 1874: Is property within the 
inclosure of a United States national eemetery, to be used for 
the United States by a contractor on the ground, liable to 
attachment or levy, under any circumstances, without ajudg- 
ment being first obtained against such contractor ? 

From the Quartermaster-Gencral’s indorsement on the let- 
ter, it appears that the title to the property in question is in 
the contractor, and that the United States have no claim to it. 
By the Constitution, Congress has power to exercise “exclu- 
sive legislation” “in all cases whatsoever” over all places 
purchased by the consent of the legislature of any State “for 
the erection of forts, magazines, arsenals, dock-yards, and 
other needful buildings.” No time need be spent in showing 
that land purchased for cemeteries is within this provision 
of the Constitution. The Government has decided that these 
places and the structures on them are “needful.” It was 
long ago held, and the decision has been acquiesced in, that 
“exclusive jurisdiction is the attendant upon exclusive legisla- 
tion,” and that when a State for the purposes mentioned has 
given its consent to the purchase of land within its limits by 
the United States, the State jurisdiction is completely ousted: 
(United States vs. Cornell, 2 Mason, 60, 63; 1 Kent Com., 
429.) 

It follows in such case that no State process, civil or crim1- 
nal, can run upon said lands, unless there is a special excep- 
tion or reservation in the cession or in the State’s consent to 
the purchase, (L Woodbury & Minot, 76-82 ;) and it is my opin- 
ion that personal property upon lands ceded to the United 
States without condition is not subject to be levied on by 
attachment or any other process issued by the authority of 
the State; it is subject to United States process only. But 
if, as is usually the case, the State in making the cession, or 
in giving its consent to the purchase, reserved the right to 
serve and execute its process upon the land, or annexed any 
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other like condition, it has been held that the acceptance of 
a cession with this reservation amounts to an agreement on 
the part of the United States to permit the free exercise of 
such process as being quoad hoc its own process, “and upon 
any other construction the cession would be nugatory and 
void,” (1 Kent Com., 429, 430, and the case above cited, 2 
Mason, 65,66; also, United States vs. Davis, 5 Mason, 356.) 

I think, therefore, that if the lands of any national ceme- 
tery were ceded or the purchase thereof consented to by the 
State within whose boundaries they are, with a reservation 
of “concurrent jurisdiction,” or of the right to serve its pro- 
cess on said lands, personal property within the inclosure of 
such cemetery is liable to be taken by writ of attachment or 
any other lawful process issued by the authority of said State, 
if the title to the property is in the defendant, whether he be 
the contractor for such cemetery orany other person. As the 
writ of attachment is mesne process and precedes judgment, 
the last clause of the question is answered. 

I aw, sir, very respectfully, 
S. F. PHILLIPS, 
Solicitor-General and Acting Attorney-General. 
Hon. WM. W. BELKNAP, 
Secretary of War. 


LAND-GRANT RAILROADS. 


The prohibition in the act of June 16, 1874, chap. 285, forbidding pay- 
ment for the transportation of troops or property of the United States 
over any railroad which, in whole or in part, was constructed by the aid 
of a grantof public land, on condition that such railroad should be a pub- 
lic highway for the use of the Government, &c., is applicable to so 
much of the road as lies between the termini thereof which existed at 
the time the grant was made. Extensions subsequently made beyond 
either terminus, as well as leased roads, &c., are not affected by the pro 
hibition. 

DEPARTMENT OF JUSTICE, 
July 30, 1874. 
Six: In yours of the 29th instant you ask, whether, under 
the act making appropriations for the support of the Army 
for the fiscal year ending June 30, 1875, approved June 16, 
1874, which forbids payment “to any railroad for the trans- 
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portation of any property or troops of the United States over 
any railroad which, in whole or in part, was constructed by the 
aid of a grant of public land on the condition that such rail- 
road should bea public highway for the use of the Govern- 
ment of the United States free from toll or other charges,” or 
upon any other conditions fur the use of such roads, or such 
transportation, payment may be made out of said appropri- 
ation to any railroad company tor the transportation of prop- 
erty or troops of the United States over any part or branch 
not constructed by the aid of a grant of publie lands, though 
said part or branch is au extension, or branch, or part of a 
road built by the aid of a grant of public land on the above- 
named conditions. 

The railroad, for the transportation of property, &c., over 
which no part of the appropriation was to be used, is, as ap- 
pears by your citation, one constructed, in whole or in part, 
by a land-grant made on the condition that such railroad 
should be a public highway, &c. 

A road existing in contemplation, or unfinished, whether 
railroad or other, is defined and identitied by its track and 
termini. A substantial change of terminus destroys identity, 
as is shown in the numerous cases where such change has 
been successfully resisted by subscribers to the original un- 
dertaking. If, therefore, a land-grant has been made to a 
company to aid it in constracting, in whole or in part, a road 
between certain termini, upon condition of a certain use of 
such railroad, such condition affects the whole of what lies 
between the termini meutioned; no more, no less. Any 
subsequent change of terminus by which, suppose, the road 
is extended, or, on the contrary, is transferred in part to 
another company, will not affect the original application of 
the condition. The latter continues in its original extent, 
and, where a part of the road has been transferred, follows it 
in the hands of its new owner, The circumstance that the 
company which operated the original road continues to oper- 
ate it as extended or curtailed, without any change of name, 
does not affect the question, which, in every case, is as to the 
termini of the road at the time that the condition was affixed, 
the subject-matter to which such condition adheres being a 
road of such termini. 
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Therefore, to refer to the cases put by the Quartermaster- 
General in the communication which you inclose: 

1. The road now operated by the Atchison, Topeka and 
Santa Fé Railroad Company, at the time when it was aided 
by a land-grant to the State of Kansas, had for termini 
Atchison and the western line of Kansas. Since then the 
company has extended the line farther west. The condition 
attached to the grant affects the road only to the western 
line of Kansas. 

2. The Vicksburg and Meridian Railroad, when aided by 
land-grants, had for termini Jackson and Meridian. After- 
ward the road was extended westwardly to Vicksburg. 
This extension is not affected by the condition. 

3. Other companies subsequent to the time when the land- 
grants were made, and when the condition attached, have 
built branch roads, or taken other roads by lease, and are 
operating them in connection with their original roads, and 
as parts thereof. Such additions are unaffected by the con- 
dition. 

With great respect, your obedient servant, 
S. F. PHILLIPS, 
Solicitor-General and Acting Attorney-General. 
The SECRETARY OF WAR. 


@ 
WISCONSIN LAND-GRANT—CONDITION -SUBSEQUENT. 


The act of June 3, 1856, chap. 43, granting public land to the State of 
Wisconsin, to aid in the construction of a railroad “from Saint Croix 
river or Jake to the west end of Lake Superior and to Bayfield,” con- 
sidered and construed. 

The provision in the 4th section, viz, that if the road mentioned is not 
completed within ten years “no further sales shall be made, and the 
land unsold shall revert to the United States,” contains two conditions— 
one affecting the power to dispose of the land by the State, aud the other 
affecting the title of the State to the land. 

By the former, upon the happening of the contingency referred to, (the 
nou-completion of the road within the time limited,) the authority of 
the State to dispose of the land is ipso facto determined. 

By the latter, upon the happening of the same contingency, all of the 
land then remaining unsold is to revert to the United States; but whether 
the title thereto is divested out of the State and revested in the United 
States immediately upon default in the condition, or whether some act 
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on the part of the United States, showing an intention to take advan- 
tage of the default, is necessary first to be done in order to defeat the 
title of the State, quere. 

Authorities touching the operation and effect of conditions-subsequenet in 
legislative grants, together with the doctrine of the common law re- 
specting the operation and effect of such conditions generally, adverted 
to and commented on. 

Distinction drawn between a levislative graut upon condition-subsequent 
and a grant by an individual upon a similar condition, where the com- 
mon law prevails: thus, in the latter case, the condition cannot be made 
by the grantor to operate otherwise than in subordination to the rule of 
the common law; while in the furmer case it may be made to operate 
contrary to and irrespective of the common-law rule, if that should be 
thought expedient by the legislature. 

The following conclusions accordingly arrived at: 

1. The operation of conditions-subsequent in congressional land-grants 
does not depend upon the rules of the common Jaw applicable to such 
conditions, but upon the intention of Congress as gathered from the 
language of the grant itself. 

2. Hence, whether the non-fulfillment of the condition in the Wiscon- 
sin land-grant act of June 3, 1356, ipso facto avoids the title of the State 
to the unsold Jauds and revests them in the United States, or whether 
it merely renders such title voidable and liable to be defeated there- 
after when the United States by some act manifest their desire to resume 
the lands, is purely a question of statutory interpretation. 

3. Looking at the whole of that act, and taking into consideration 
the peculiar features of the grant contained therein, the particular pro- 
vision in which the said condition is found may reasonably be con- 
strued to have the effect, proprio vigore, of avuiding the title of the 
State and of re-uniting the unsold lands to the public domain of the 
United States immediately upon the non-fulfillment of the condition. 

4. Yet, assuming (as is done here, for the purposes of this case) the 
correct construction of such provision to be that the lands do not, by 
the non- fulfillment of the condition, ipso facto revert to the United States, 
but that some action on the part of the latter showing an intention 
to take advantage of the default is necessary besides in order to revest 
the lands therein, an act of the executive branch of the Government is 
sufticient for the accomplishment of that result. 

5. Such act may consist simply in the promulgation of an order re- 
storing the lands to settlement and to market, which order it is com- 
petent to the Secretary of the Interior to issue. 


DEPARTMENT OF JUSTICE, 
August 6, 1874. 
Sirk: Your communication of the 24th of August, 1872, in 
regard to the land-grant nade by Congress to the State of 
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Wisconsin in aid of a railroad from Saint Croix river or lake 
to the west end of Lake Superior and to Bayfield, requests 
my opinion upon the question whether you are “ authorized 
to declare the said grant to be forfeited and to order the 
restoration of the granted lands to settleinent and to market.” 

The grant referred to is that contained in the act of June 
3, 1856, (11 Stat., 20,) the provisions whereof, so far as material 
to the subject-matter of the inquiry, are the following : 

By the Ist section of the act it is provided, ‘That there be, 
and is hereby, granted to the State of Wisconsin, for the 
purpose of aiding in the construction of a railroad” from and 
to the points above mentioned, “every alternate section of land 
designated by odd numbers, for six sections in width on each 
side of said road respectively. But in case it shall appear 
that the United States have, when the lines or routes of said 
roads are definitely fixed, sold any sections or parts thereof 
cranted as aforesaid, or that the right of pre-emption has’ 
attached to the same, then it shall be lawful fur any agent or 
agents, to be appointed by the governor of the State, to se- 
lect, subject to the approval of the Secretary of the Interior, 
from the lands of the United States nearest to the tier of 
sections above specitied, so much land in alternate sections 
or parts of sections as shall be equal to such lands as the 
United States have sold or otherwise appropriated, or to 
which the right of pre-emption has attached, as aforesaid, 
which lands (thus selected in lieu of those sold and to which 
pre-emption has attached as aforesaid, together with the sec- 
tions and parts of sections designated by odd numbers as 
aforesaid, and appropriated as aforesaid) shall be held by the 
State of Wisconsin for the use and purvose aforesaid : 
Provided, That the lands to be so located shall in no case be 
farther than fifteen miles from the line of the roads in each 
ease, and selected for and on account of said roads: Provided 
further, That the lands hereby granted shall be exclusively 
applied in the construction of that road for which it was 
granted and selected, and shall be disposed of only as the 
work progresses, and the same shall be applied to no otber 
purpose whatsoever.” 

The 3d_ section declares that the lands “granted to said 
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State shall be subject to the disposal of the legislature there- 
of, for the purposes aforesaid, and no other.” 

The 4th section provides, “That the lands hereby granted 
to said State shall be disposed of by the said State only in 
the manner following, that is to say, that a quantity of land 
not exceeding one hundred and twenty sections, and included 
Wwithiu a continuous length of twenty miles of roads, respect- 
ively, may be sold; and when the governor of said State 
shall certify to the Secretary of the Interior that any twenty 
continuous miles of either of said roads are completed, then 
another like quantity of land hereby granted may be sold; 
and so from time to time until said roads are completed ; 
and if said roads are not completed acithin ten years, no further 
sales shall be made, and the land unsold shall rerert to the United 
States.” 

By the 5th section of the act of May 5, 1864, (13 Stat., 67,) 
the time fixed and limited for the completion of the said 
railroad in the act of June 3, 1856, was extended to a period 
of five years from and after the passage of the former act ; 
in other words, until the 6th of May, 1869. 

You inform me that the road was not completed at the 
date last named, and that since then efforts have been made 
to obtain from Congress an extension of time for its com- 
pletion, but that they have failed. You also inform me that 
allof the public lands lying within the limits of the said 
grant were withdrawn from settlement and market soon 
after it was made, and that these lands have so remained up 
to the present time. 

Recurring to the provisions of the act of 1856, above set 
forth, it will be seen that though the grant made by that act 
isin terms a grant in presenti, yet that until the line or 
route of the road described therein becomes “definitely fixed,” 
the grant is nevertheless in the nature of a float. The definite 
fixing of the road, however, has long since taken place, and 
the grant thus been located. 

Upon the definite fixing of the road, the grant immediately 
attached to the alternate secfions, designated by odd num- 
bers, lying within the “ six-mile limits,” which had not previ- 
ously been pre-empted, sold, or otherwise appropriated; and 
with respect to the lands lying within the *indemnity-limits,” 
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it attached to such selections as may have been made by the 
agents of the State, in lieu of those sold or subject to pre-emp- 
tion, immediately npon the approval thereof by the Secretary 
of the Interior. After the grant attached to any particular 
section or parcel of land, cither within the six-mile limits or 
Within the indemnity-limits, the State at once became seized 
of the same by force of the statute alone; but such seizin 
was ouly fur the use and purpose specified in the statute, viz, 
for aiding in the construction of the railroad mentioned. 

By the terms of the grant, the lands were to be applied to 
that purpose exclusively, and disposed of by the State only 
as the work progressed, and their disposition was, besides, 
required to be made only in the mode prescribed by the stat- 
ute. That mode was this: A quantity of land within a con- 
tinuous length of twenty miles of road, not exceeding one 
hundred and twenty sections, was, in the first place, author- 
ized to be sold; then, upon the governor of the State certify- 
ing to the Secretary of the Interior that any continuous twenty 
miles of the road is completed, another like quantity was 
authorized to be sold, and so on, until the completion of the 
road. But, as has already been shown, the grant provides 
that if the road is not completed within a stated period * ro 
further sales shall be made, and the lands unsold shall revert to 
the United States.” And, inasmuch as this provision places a 
qualification upon the grant, its effect will now be considered 
in connection with the subject under examination. 

The provision just adverted to seems to contain two con- 
ditions; one affecting the porcer to dispose of the land by the 
grantee, and the other affecting the title of the grantee to the 
land. 

By the one, upon the happening of the contingency referred 
to, (viz, the non-completion of the road within the time lim- 
ited,) the authority of the State to dispose of the land is, I 
think, ipso facto determined. The language of the provision 
is that, in that case, “no further sales shall be made *—terms 
which amount to a direct and positive prohibition of any sale 
of the land thenceforth by the State ; and I cannot conceive 
that anything more is required, in order that such prohibition 
may take effect, than the mere failure to complete the road 
Within the period limited. This position is strengthened by 
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some remarks of the Supreme Court of the United States, in 
the case of Rice vs. Railroad Company, (1 Black., 381,) made 
in reference toa similar anthority determinable upon the non- 
fulfillment of a condition, the authority here alluded to being 
that conferred by section 4 of the act of June 29, 1854, en- 
titled “ An act to aid the Territory of Minnesota in the con- 
struction of arailroad therein.” After adverting to the period 
fixed in that section for the completion of the contemplated 
improvement, the court, in the case above cited, observes: 
“Ten years were allowed for the purpose, and, if the work 
was not completed within that time, then the power of the 
Territory to dispose of the lands was to cease without any 
further action on the part of Congress.” 

By the other condition, upon the happening of the same con- 
tingency, theland then remaining unsold is toreyert tothe United 
States. Here the grant makes provision for a conditional 
divesting of the title to such land ont of the grantee, (the 
State,) and revesting the same in the grantor, (the United 
States,) and the question now arises, whether this change of 
ownership takes place immediately upon default in the con- 
dition by virtue of that provision alone, and without any act 
on the part of the grantor, or whether some act of the latter 
showing an intention to take advantage of the default is 
necessary first to be done, in order to defeat the title of the 
grantee. 

There are authorities which draw a distinction between the 
operation of conditions of this kind in legislative grants and 
the operation of similar conditions in grants made by private 
parties. Thus it has been held that where an estate is con- 
veyed by the deed of an individual, subject to be defeated by 
the breach of a condition subsequent, if the condition is bro- 
ken it is necessary that the grantor or person authorized to 
take advantage of it should either enter or do some other 
act equally effectual, in order to divest the estate; but that 
where an estate is granted by a legislative act, subject to 
forfeiture by the happening of some future event, if the event 
oceur no act is necessary to be done in order to revest the 
estate in the Government, it revesting immediately upon the 
happening of thecontingency. (Kennedy vs. McCartney, 4 Port., 
157; see, also, Gill vs. Taylor, 3 Port., 180; University of Ala- 
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bama vs. Winslow, 5 Stew. & Port., 25 et seq. Rogers vs. Raie- 
lings, 8 Port., 325; Crommulin vs. Minter,9 Ala, 594; 2 
Washb. on Real Prop., par. 24, p. 524.) 

Congress has also employed language in reference to a 
conditional land-grant similar to the one under consideration, 
which apparently favors the view expressed in the latter clause 
of the preceding paragraph. In the Ist section of the act 
of July 28, 1866, (14 Stat., 338,) reviving the grant made to 
the States of Arkansas and Missouri by the act of February 
9, 1853, (10 Stat., 155,) to aid in the construction of a certain 
railroad, it is provided that “all the lands therein granted, 
which reverted to the United States under the provisions of said 
act of 1853,” shall be ‘subject to the uses and trusts in all 
respects as they were befure and at the time such reversion 
took effect.” The period limited for the completion of the 
road just referred to had expired in 1863, and the condition 
of the grant was then unfulfilled. Nothing appears to have 
been done by the Government to defeat the title of the grant- 
ees between that time and the passage of the act of 1866; 
and yet, in this act, Congress obviously assumes that the 
United States have already become re-invested with the title 
to the lands. Indeed, the mere passing of the act reviving 
the former grant would seem to proceed on the supposition 
that the title or interest imparted by such grant had pre- 
viously ceased to exist. Other instances in which Congress 
has revived grants of the same character are found in the acts 
of April 10, 1869, and March 3, 1871, (16 Stat., 45, 530,) re- 
newing certain grants to the State of Alabama. These acts, 
together with the act of 1866, in which the language quoted 
above is used, certainly look as if Congress, at the time of 
their enactment, regarded the reversion of the lands to the 
United States, under the conditions in the grants therein re- 
ferred to, as having actually taken place upon the non-ful- 
fillment of the condition simply. 

On the other hand, there is authority favoring the opposite 
view, namely, that in a legislative grant of lands upon con- 
dition subsequent, similar to the conditions just mentioned, 
the lands do not ipso facto revest in the Government by the 
mere default in the condition, but that some act on the part 
of the Government manifesting an intention to take advan- 
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tage of the default is essential to defeat the title of the 
grantee. I refer to the recent case of Schulenberg etal. vs. 
Harriman, reported in 2 Dillon, 398. This authority is en- 
titled to great weight here by reason of the eminence of the 
judges who gave the opinion, and also from the circumstance 
that the opinion was given in a case involving the construc- 
tion of the very grant now under examination. 

The case just cited was an action of replevin to recover a 
quantity of saw-logs, which was originally brought in the 
district court of the first judivial district of the State of Min- 
nesota in 1871, and afterward removed into the circuit court 
of the United States for the district of Minnesota. The logs 
had been cut by the plaintiffs during the logging season of 
1870-71, upon odd sections of the lands granted by Congress 
to the State of Wisconsin by the aforesaid act of June 3, 1856, 
to aid in the construction of a railroad from Saint Croix 
river or lake to Lake Superior and to Bayfield; but they 
had been subsequently seized by, and at the time of bringing 
the suit were still in possession of, the defendant, an agent of 
the State of Wisconsin, as the property of that State. It 
was admitted on the trial that no part of said railroad had 
ever been constructed; and the plaintiffs, among other 
things, claimed that the title to the lands on which the logs 
were cut had, previous to the cutting, reverted to the United 
States by reason of the failure to complete the road within 
the time limited, which expired on the Sth of May, 1869. 
The court, however, ruled “that the lands had not reverted 
to the United States, there having been no judicial proceed- 
ing, no act of Congress, and no other act of the General Gov- 
ernment to take advantage of the failure to build the railroad 
or to declare the forfeiture.” 

Moreover, Congress has in three instances that have come 
under my notice passed acts declaring forfeited lands which 
had been granted for similar purposes and upon similar con- 
ditions to the above, long after the happening of a default in 
the condition of the grant; and this legislation seemingly 
rests on the assumption that such default did not ipso facto 
determine the title of the grantee to the lands. The first of 
these is the act of July 14, 1870, entitled “ An act to declare 
forfeited to the United States certain lands granted to the 
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State of Louisiana to aid in constructing a railroad therein,” 
(see 16 Stat., 2775) the next is the act of April 15, 1874, en- 
titled * An act to forfeit to the United States certain lands 
granted to the Placerville and Sacramento Valley Railroad 
Company to aid in constructing a railroad from the town of 
Folsom tothe town of Placerville, in the State of California ;” 
and the third is the act of June 15, 1874, entitled “ An act to 
forfeit certain public lands granted to the Stockton and Cop- 
peropolis Railroad, in the State of California.” Still, in all 
ot these acts the grants referred to are stated to have “ ex- 
pired by limitation ;” from which it might be inferred that 
Covgress at least regarded those grants as having ipso facto 
determined by the default in the conditions contained there- 
in; for the language in the acts expressing that the grants 
had “expired by limitation” obviously means that they had 
terminated by the failure to build the roads within the time 
fixed in the conditions, or, in other words, by the non-falfill. 
ment of the conditions. 

The view advanced in the case last referred to (the case 
in 2 Dillon, supra) seems to be founded on the doctrine of 
conditions at the common Jaw, according to which, where 
an estate was granted upon a condition-subsequent, the 
breach of the condition did not ipso facto revest the estate in 
the grantor, but only gave him a right to resume it, which 
might be enforced or waived at his election. Hence, if he 
wanted to take advantage of the breach, it was necessary 
that some act should be done by him manifesting bis inten- 
tion to resume the estate; and the act required iu such case 
was an entry, or What in law was equivalent thereto. No 
estate of freehold could be created at the common law with- 
out livery, and the rule was that where an estate began by 
livery it could only be avoided by some act in pais of equal 
notoriety. An entry was consequently necessary to deter- 
mine an estate of freehold for condition broken, even when 
the estate was to become absolutely void on breach, because, 
whatever might be the terms of the condition, the grantor 
had nothing until entry made. It was also a rule that where 
an entry was necessary in the case of a common person, an 
‘inquest of oftice” was necessary in the case of the crown. 
But this rule does not appear to have been deemed appli- 


TO THE SECRETARY OF THE INTERIOR. 439 


Wisconsin Land-Grant—Condition-Subsequent. 


cable to cases where the crown became entitled to resume 
jands granted by the British colonial authorities on con- 
ditions-subsequent, in) consequence of the failure of the 
grantees to perform the conditions. The proper manner ot 
making such resumption, as it seems from high authority, 
was simply by making new grants to such as were willing to 
accept them. (See a joint opinion given by the Attorney 
and Solicitor Generals, Sir Dudley Ryder and Sir William 
Murray, afterward Lord Mansfield, in Forsyth’s “Cases and 
Opinions on Const. Law,” p. 145.) 

Inquest of oflice, or ‘oflice,”? as it is sometimes termed 
was an inquiry made through the medium of a jury by the 
sheriff, coroner, or escheater, virtute officti, or by writ to them 
sent for that purpose, or by commissioners specially appointed, 
concerhing any matter that entitled the crown to the pos- 
session of lands or tenements, goods or chattels. It was of 
two kinds, one of which was an office of entitling; this was to 
vest the estate and possession of land, &c., in the king where 
he had only right or title before; and the other was an oflice 
of instruction; this took place where the estate of land, &c., 
was lawfully in the king before, but the particularity of the 
land, &c., did not appear of record, the object being to instruct 
the king of the certaiuty of the land, so that it might be put 
incharge. (See Vin. Abr., vol. 16, p. 79.) Iam not aware of the 
existence of any law of the United States making provision 
for inquests or offices of this sort; and in the absence of such 
law, there is manifestly much stronger ground for holding 
the aforesaid rule of the common law as to the necessity of an 
ottice to be inapplicable to cases where the Government be- 
comes entitled to resume lands granted by Congress on con- 
dition, for default in the condition, than there was in consid- 
ering it inapplicable to the cases on which the opinion just 
cited was given. 

It seems to me, however, that there is a very great differ- 
ence between a legislative grant of a freehold estate upon 
condition-subsequent, and a grant of such an estate by an 
ndividual upon a similar condition, where the doctrines of 
the common law prevail. In the latter case, the condition in 
the grant cannot be made to operate otherwise than in sub- 
ordination to the rules of the common law; and hence, even 
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though it were to provide, in positive terms, that the estate 
should be absolutely void and cease on breach, yet the estate 
would, nevertheless, be voidable only, aud would continue in 
the grantee after the breach until defeated by entry. Whereas 
in the former case the condition in the grant can be made 
to operate contrary to and irrespective of the rules of the 
common law, if that should be thought expedient by the legis- 
lature. So that the question whether the breach of a condi- 
tion-subsequent in a statutory grant avoids the estate and at 
once revests it in the Government, or whether the estate be- 
comes merely voidable by the breach, as at common law, and 
continues thereafter in the grantee until it is in some legal 
mode resumed by the Government, is simply one of inter- 
pretation. If by the provisions in such grant it plainly 
appears that the legislature intended that the estate should 
absolutely determine upon breach of the condition, that 
intention must be deemed decisive of the question. Thus, 
where @ forfeiture is given by statute, the period when 
the forfeiture vests depends entirely upon the construction 
of the statute, though at the common law a forfeiture 
does not vest in the Government until some legal step 
is taken for the assertion of its right; since the rules of 
the common law may be dispensed with by the legislature, 
and the thing forfeited may either vest immediately, or on 
the performance of some particular act, according to the 
legislative will. (See United States vs. Grundy, 3 Cranch, 351.) 

Now, with respect to the grant of lands to the State of 
Wisconsin, at present before me, when it is taken into consid- 
eration that those lands were granted (not for such uses and 
purposes in general as the State might choose to appropri- 
ate them to, but) for a specified object, namely, to aid in the 
construction of a certain railroad, and by the express terms 
of the grant were required to be disposed of by the State for 
that object exclusively; that they were, moreover, required to 
be disposed of only as the work progressed, under certain re- 
strictions, both as to the quantity and the location of the land 
to be sold; and that upon the happening of a certain coutin- 
gency (viz, the non-completion of the road within a stated 
period) the power of the State to make any disposition of 
8uch of the lands as then remained undisposed of was to 
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cease; thus, up to this point, leaving in the State but a 
naked title thereto, stripped of all right of alieuating the 
lands or of appropriating: them to any use or purpose what- 
ever; when these features of the grant (and especially the 
latter) are considered, it could hardly be regarded as a forced 
construction of the further provision contained in the grant, 
which, in substance, declares that upon the happening of the 
same contingency above mentioned the lands then remaining 
unsold shall also revert to the grantor. I repeat, it could 
hardly be regariled as a forced construction of such provision 
to hold that it operated per se to put an end to the title of the 
State to the unsold lands immediately upon the happening 
of said contingency, and to revest these lands in the United 
States. For it may have occurred to Congress that after the 
power of the State to dispose of or appropriate the land to 
any use or purpose once ceased, neither the interests of the 
State nor those of the United States would be subserved by 
@ continuance of the naked title in the former; and thus 
viewing the matter, it would seem to bg quite natural for 
Congress to provide, and the terms actually employed in the 
grant are not inconsistent with an intention so to provide, 
that when that porrer determined, the title of the State should 
also determine, and the land thereupon become revested iu 
the United States, without any future action on the part of 
the latter. 

The clause in the grant providing for a conditional deter- 
mination of the power of the State to dispose of the land, and 
also for a conditional determination of the title of the State 
to the land, reads: “If said roads are not completed within 
ten years, no further sales shall be made, and the land unsold 
shall revert to the United States.” As the determination in 
both cases is there made to depend upon the same contin- 
gency, in terms of exactly the same import (grammatically 
considered) in regard to the time of its accomplishment, the 
inference might fairly be drawn that it was intended to trans- 
pire and become completed in both cases at the same moment. 
And here [ may again refer to the opinion of the court in 
Rice vs. Railroad Company, cited above, where, in the sen- 
tence immediately following the remarks hereinbefore quoted 
therefrom, will be found language which, taken in connection 
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with those remarks, would seem to support this view. It is 
very clear that under the above construction of the provision 
for a conditional revesting of the lands in the United States, 
the lands unsold at the time of the default in the condition 
must necessarily be considered as having then become re- 
united to the public domain and subject to the laws relating 
thereto. 

But assuming, as I do, for present purposes, that the inter- 
pretation of that provision given by the court in the above- 
cited case of Schulenburg vs. Harriman (viz, that by such pro- 
_ Vision the lands did not, on the mere default in the condition, 
ipso facto revert to the Government, but that some act on the 
part of the latter showing an intention to take advantage of 
the default was also necessary to effect that result) is correct, 
the inquiry now presents itself as to the nature of the act re- 
quired on the part of the Government to resume the lands. 

In that case the decision of the court, that the lands had 
not reverted, is put on the ground (to state it in language of 
the court) of “there having been no judicial proceeding, no 
act of Congress, and no other act of the General Government 
to take advantace of the failure to build the railroad or to 
declare the forfeiture.” The “other act” here referred to 
would seem to be an act proceeding from some department 
of the Government besides either the judicial or the legisla- 
tive department, inasmuch as both judicial and legislative 
action are already enumerated by the court; and as there ts 
but one other department, the executive, if may therefore be 
understood to be an act of the latter. So that, by fair impli- 
cation from the language used by the court, an executive act 
woud appear to have been regarded by it as suflicient to 
take advantage of the non-fulfillment of the condition fur the 
purpose of revesting the lands in the Government. The doc- 
trine of the court apparently is, that, as between the State of 
Wisconsin and the claimant of the logs cut upon the lands 
granted to the former by the United States, though the con- 
dition on which the grant was made had failed prior to the 
cutting of the logs, yet, as the United States had never taken 
any steps, through either its judicial, legislative, or executive 
department, to resume the lands, the title thereto must be 
deemed to remain still in the State. Accordingly, the infor- 
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mation received by you (to which reference is made in your 
communication) to the effect that the court in that case held 
that the breach of the condition could be taken advantage of, 
and the lands be resumed by act of Congress only, does not 
seem to be well founded. 

We have seen that, in the grané under consideration, Con- 
cress has declared that certain of the lands thereby granted 
should revert to the Government in a certain contingency. 
AS this provision contains nothing indicative of a contrary 
intention, there is certainly strong ground for the presump- 
tion that it was intended to be of itself eflicient for the accom- 
plishment of what is expressed therein, without being supple- 
mented by future legislative action directed to the same end ; 
and furthermore, that the will of Congress thereby declared 
was meant to be carried out in this as in other cases, (the 
duty being purely administrative in its character,) through 
the executive branch of the Government, with the aid of the 
judiciary, where the intervention of the latter should become 
necessary. But Ido not perceive that any necessity exists 
here for recourse to such aid. At common law, an act in 
pais was sufficient to resume an estate forfeited for condition 
broken; it was not required to have the forfeiture first judi- 
cially ascertained, So, in the present case, the lands may 
be resumed, as it seems to me, by any appropriate action on 
the part of the executive branch of the Government, without 
previously obtaining a judicial declaration of forfeiture; and 
I think that an order issued by your Department restoring 
the lands to settlement and to market would be a proper 
mode of resuming them, and adequate for the purpose. That 
it is competent to your Department to issue such order, I en- 
tertain no doubt. 

The following isa résume¢ of the general conclusions at which 
I have arrived touching the subject submitted : 

1. The operation of conditions subsequent in congressional 
grants of public lands does not depend upon the rules of the 
common law applicable to snch conditions, but upon the in- 
tention of Congress as gathered from the language employed 
in the grant itself. 

2. Hence, whether the non-fulfillment of the condition in the 
Wisconsin land-grant act of June 3, 1856, (viz, that if the 
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road is not completed within a certain period, so much of the 
granted lands as might then remain unsold by the State should 
revert to the United States,) ipso facto avoids the title of the 
State to the unsold lands and revests the same in the United 
States, or whether it merely renders such title voidable and 
liable to be defeated thereafter when the United States by 
some act manifest their desire to resume the lands, is purely 
a question of statutory interpretation. 

3. Looking at the whole of that act, and taking into con- 
sideration the peculiar features of the grant contained therein, 
the particular provision in which the aforesaid condition is 
found may reasonably be construed to have the effect, proprio 
vigore, of avoiding the title of the State and of re-uniting the 
unsold lands to the public domain of the United States, im- 
mediately upon the non-fulfillment of the condition. 

4, Yet, assuming (as is done here, for the purposes of this 
case) the correct construction of such provision to be that the 
lands do not, by the non-fulfillment of the condition, ipso facto 
revert to the United States, but that some action on the part 
of the latter showing an intention to take advantage of the 
default is necessary besides in order to revest the lands therein, 
an act of the executive branch of the Government would seem 
to be sufficient for the accomplishment of that result. 

5. Such act may consist simply in the promulgation of aa 
order restoring the lands to settlement and to market, which 
order it is competent to the Secretary of the Interior to issue. 

I may add that the view last expressed appears to furnish 
an answer to the question propounded by vou in terms so 
direct and explicit as to render a more formal one from me 
unnecessary. 

I have the honor to be, very respectfully, your obedient 
servant, 

GEO. H. WILLIAMS. 

Hon. C. DELANO, 

Secretary of the Interior. 

NOTE.—The case of Schulenberg et al. vs. Harriman, (2 Dillon, 398,) men- 
tioned in the foregoing opinion, was carried by writ ot error before the 
Supreme Court of the United States, where it was heard on the points 
raised by the record, and determined, during October term, Is74. (See 21 
Wall., 44.) The Supreme Court, in that case, hold that the provision iu 
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the Wisconsin land-grant act of June 3, 1856, that all lands remaining un- 
sold after ten years shall revert to the United States, if the railroad therein 
referred to be not then completed, is a condition subsequent, and that 
the title of the grantee in the lands, after breach of the condition, remains 
unimpaired until the forfeiture arising on such breach is enforced by the 
grantor; and it is intimated by the court that the only mode of enforcing 
a forfeiture on that ground, in the grant under consideration, is by @ judi- 
cial proceeding or by a legislative assertion of ownership, though this point 
was not really involved in the case before it. The court, however, remark 
that “a legislative grant operates as a law as well as a transfer of the 
property, and has such force as the intent of the legislature requires.” (21 
Wall, 62.) This is the doctrine maintained by the Attorney-General, and 
from which he deduces, as a necessary corollary, the following: that 
whether the breach of a condition subsequent in such @ grant ipso facto 
avoids the title of the grantee, without anything further to be done on 
the part of the grantor, or whether it merely renders such title voidable 
and liable to be defeated thercafter at the election of the grantor, to be man- 
ifested by some act of the latter, is purely a question of interpretation of 
the particular provision containing the grant; in other words, the ques- 
tion depends altogether upon the legislative will as expressed in the stat- 
ute, aud not upon the rule of the common law applicable to conditions of 
that sort. 


DISTRICT OF COLUMBIA 3.65 BONDS. 


The act of June 20, 1874, chap. 337, confers no power upon the sinking- 
fund commissioners of the District of Columbia, either directly or in- 
directly, to make the principal and interest of the 3.65 bonds, which 
they are thereby authorized to issne, payable in coin, by expressing on 
the face of the bonds that the principal and interest thereof will be paid 
in coin. 

Their duty, as to the preparation of the bonds, will be discharged in entire 
conformity with the requirements of the statute, by makiug them pay- 
able in dollars simply, without introducing any qualification therein 
respecting the kind of money in which they are to be paid. 

The intention of the act, manifestly, is that the principal and interest of 
such bonds shall be paid in whatever may constitute, when the pay- 
ment is to be made, laicful money of the United States. 


DEPARTMENT OF JUSTICE, 
August 11, 1874. 


Sir: I have the honor to state that I have considered the 
questions subinitted by the siuking-fund commissioners of 
the District of Columbia in their communication to you dated 
the 22d ultimo, which, with the brief mentioned therein, you 
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were pleased to refer to me on the 27th ultimo, in accordance 
with their request. 

Those questions relate to the bonds which, by the 7th sec- 
tion of the act of June 20, 1874, it is made the duty of the 
sinking-fund commissioners of the Jistrict to cause to be 
prepared, and which they are authorized to exchange at par 
for like sums of certain indebtedness of the District referred 
to in that section; and the point seeins to be, whether the 
principal and interest of these bonds are intended by ‘the 
statute to be payable in coin or in laicful money of the United 
States. 

In the first place, it is to be observed that the statute itself 
contains no specific directions ou that point. It requires the 
commissioners ** to cause bonds of the District of Columbia to 
be prepared in sums of fifty and five hundred dollars, bearing 
date August 1, 1874, payable fifty years after date, bearing 
interest at the rate of three and sixty-five hundredths per 
centum per annum, payable semi-annually,” &c. Here, it is 
plain, no authority is conferred upon the commissioners, 
either directly or indirectly, to make the principal and inter- 
est of the bonds payable in coin, by expressing on their face 
that the principal and interest thereof will be paid in coin ; 
and in the absence of such authority I conceive that it is not 
competent to them, in preparing the bonds, to make them so 
payable. Even in the case of United States bonds, it is well 
known that the practice of the Government, when issuing 
them, has been not to express upon their face that the princt- 
pal and interest thereof will be paid in coin, unless the law . 
authorizing their issue in positive terms provides that they 
shall be thus paid. On the other hand, the commissioners 
are not compelled to make, in a corresponding manner, the 
principal and interest of the bonds payable in lawful money 
or currency. IJnimy opinion, their duty, as to the preparation 
of the bonds, will be discharged in entire conformity with 
the requirements of the law by making them payable in dol- 
lars simply, without introducing any qualification therein re- 
specting the kind of money in which they are to be paid. 

Supposing the bonds to be prepared without any such 
qualification, the inquiry now presents itself as to the tnten- 
tion of the statute in regard to the payment of the priucipal 
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and interest thereof. So far as that intention may be gath- 
ered from the language of the law itself, the scope and pur- 
pose of the provision authorizing the issue of the bonds, and 
the peculiar facts and circumstances upon which the action 
of Congress in the premises was based, the only reasonable 
conclusion that can be deduced therefrom appears to my 
mind, after careful consideration of the subject, to be this: 
that such payment is not intended by the statute to be made 
solely and exclusively in coin, but, on the contrary, that it is 
thereby intended to be made in whatever now constitutes or 
shall at the time constitute lawful money of the United 
States. 

Congress has pledged the faith of the United States to 
provide the revenue necessary for the payment of both the 
principal and interest of the bonds, by making proportional 
appropriations as contemplated in the act, and by causing 
taxes to be levied on the property of the District for that 
purpose. The proportional appropriations so to be made 
and the taxes so to be levied were unquestionably meant to 
be paid in such money as the Government ordinarily dis- 
burses in discharge of its indebtedness, and as it ordinarily 
receives in payment of its internal taxes; and the provision 
jast referred to may, I think, be looked upon as indicating 
the character or kind of money in which Congress contem- 
plated the principal and interest of the bonds to be paid. 

The views on this subject presented in the brief which ac- 
companied the communication of the commissioners are, in 
the main, founded on a supposed connection or identity, as 
to subject-matter, between the various acts of Congress 
heretofore passed providing for the issue of, or relating to, 
the securities or bonds of the United States, and the above- 
mentioned act authorizing the issue of “bonds of the Dis- 
trict of Columbia” But it is very manifest that these acts 
cannot with propriety be regarded as in pari materia; and 
hence it would seem that the provisions of the former acts 
and the reasons for the interpretation given thereto touching 
the payment of the principal and interest of the bonds to 
which they refer are not adducible in explanation of the lat- 
ter act, and cannot be legitimately invoked for the purpose 
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of determining its meaning with respect to the payment of 
the principal and interest of the bonds therein named. 
I am, sir, with great respect, your obedient servant, 
GEO. UW. WILLIAMS. 


The PRESIDENT. 


CASE OF LIEUTENANT A. I. VON LUETTWITZ. 


Act of June 23, 1874, chap. 499, directing the Secretary of War “ to amend 
the record of the said A. Ht. Von Luett witz. so that he shall appear on the 
rolls and records of the Army for rank as if he had been continuously in 


service,” construed. 

It is the duty of the Secretary. under the act, to erase from the rolls and 
records any entry or statement showing that Von Luettwitz was cash- 
iered; but this will not ipso facto restore the latter to the office from 
which he was dismissed. 

Considering the intent of the act, however: Adrised that the President is 
authorized thereby to immediately appoint Von Lnettwitz a first lieu- 
tenant in the nsual way, with pay to commence from the date of the 


act. 
DEPARTMENT OF JUSTICE, 


August 13, 1874. 


Siz: I have the honor to acknowledge the receipt of your 
communication of the 7th instant, in which you ask for my 
construction of the following act of Congress: 

“Whereas A. H. Von Luettwitz, late a first lieutenant in the 
Third United States Cavalry, who was cashiered from the 
United States service by sentence of a general court-martial 
on the Sth day of July, 1870, having established his innocence 
of the charges upon which he was so cashiered the United 
States service: Therefore 

6 Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, That the 
Secretary of War be, and is hereby, directed to amend the 
record of the said A. If. Von Luettwitz, so that he shall ap- 
pear on the rolls and records of the Army for rank as if he 
had been continuously in service: Provided, That nothing 
shall be paid to him for the interval of time from the 8th day 
of July, 1870, until the passage of this act.” 

I take it to be the duty of the Secretary of War, under this 
act, to erase from the rolls and records of the Army any entry 
or statement showing that Von Luettwitz was cashiered ; 
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but thereis a grave question as to the legal effect of that action 
when taken. It isa fact that cannot be controverted, that 
Von Luettwitz is out of the Army as much as if he had never 
been in it. Congress refers to him as “a late first lieutenant,” 
and declares that he was ‘ cashiered from the United States 
service,” &c.; but the act in question seems to proceed upon 
the idea that the obliteration of the Army records, as therein 
provided for, will ipso facto restore Von Luettwitz to the of- 
tice from which he was dismissed. | 

This idea is in conflict with the Constitution of the United 
States. Von Luettwitz,in pursuanceof the sentenceof a duly- 
organized court-martial, was discharged from the Army in 
1870; and since that time his relations to it have been like 
those of any other private gitizen. Any mistake by this tri- 
bunal, not involving its jurisdiction, does not affect the va- 
lidity of its proceedings. Congress cannot annihilate a fact 
by causing the record-evidence of its existence to be destroy- 
ed; nor can Congress constitutionally appoint a private citi- 
zen a lieutenant, colonel, or general in the Army. The 
appointing power is vested by the Constitution “in the Pres- 
ident, by and with the advice and consent of the Senate,” 
except where it is vested by law in the courts or the heads 
of Departments. 

Nothing is expressly directed or required in said act ex- 
cept that the rolls and records of the Army shall be altered 
so as to show that Von Luettwitz has been continuously in 
service; but the manifest intent of Congress was that Von 
Luettwitz should be restored to the rank which he formerly 
held in the Army, with pay to commence at the passage of 
the act. Congress could not have intended that a vacancy 
should occur in the ordinary way before this was done, as the 
act contemplates that he shall be ut once in service and re- 
ceive pay from the time of its passage. 

Considering the meaning of this act, rather than what it 
says, and the duty of the Executive to execute as far as prac- 
ticable the will of Congress, no matter how inapposite the 
words in which it 18, expressed, my opinion is that the act 
under consideration confers-upon the President the power to 
appoint Von Luettwitz a first lieutenant in the usual way, 
with pay to commence from the 23d of June, 1874. I think, 

29 O : 
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if he is so appointed, the commission should refer in a proper 
manner to the act by which the appointment is authorized. 

I refer'to the following authorities as bearing upon this 
subject: 4 Opin., 274, 306; 7 Opin., 98; 8 Opin., 223, 235; 
13 Opin., 99, 209. 

Very respectfully, your obedient servant, 
GEO. H. WILLIAMS. 

Hon. Wm. W. BELKNAP, 

Secretary of War. 


TONNAGE-DUTIES. 


The Revised Statutes have made no change in the law respecting tonnage- 
duties upon vessels engaged in foreign commerce. The substance of 
that law is correctly expressed in the Treasury circular of June 6, 1°74, 
and no reason is perceived for changing the directions therein given. 


DEPARTMENT OF JUSTICE, 
August 17, 1874. 

Siz: In answer to the letter of Charles F. Conant, Acting 
Secretary, addressed to me August 8, 1874, I have first to 
observe that the Treasury circular inclosed in said letter, of 
date June 6, 1874, without doubt expresses correctly the 
essence of the law upon the matter in question as it stood 
prior to the enactment of the Revised Statutes; and the 
question now is, whether they have changed the law in re- 
spect to vessels “engaged in foreign commerce.” I think 
they have not. 

In the act of July 14, 1862, section 15, (14 Stat., 558,) the 
language employed is, all vessels “ which shall be entered at 
any custom-house, from any foreign port or place, shall pay 
a tax or tonnage-duty,” &c. No time or occasion when pay- 
ment should be made is set forth except that indicated by 
the word “entered.” Under this act it was held that ton- 
nage was to be paid by vessels upon their entry at any custom- 
house, and (except such as came under the first proviso of said 
act) as often as they entered. The law stood thus (save that 
the exemption made in the first proviso was further extended) 
fll the act of March 2, 1867, (14 Stat., 484,) by the 23d sec- 
tion of which vessels engaged in foreign commerce were 
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required to pay tonnage “but once within one year,” and 
after a payment it could not be collected again until the ex- 
piration of a year from the date of such payment. Under 
this law, also, it was held that tonnage was payable only 
upon the entry of vessels engaged in foreign commerce, and 
if a second entry did not occur for two, three, or more years, 
only the tonnage-tax of one year will be collectable upon 
such second entry. 

Now, the Revised Statutes, in sections 4219 and 4223, copy 
exactly the language of the acts above cited in so far as it 
bears upon the point in question, and by all rules of inter- 
pretation the same construction should be given to the 
former as to the latter. 

In my opinion, the caseis governed by sections 4219 and 
4293, Revised Statutes. A different class of vessels is indi- 
cated in section 4224, Revised Statutes, viz, those “ which 
pay tonnage-duties once in a year,” and a different rule for 
the payment of the same is given. This rule is in the exact 
language, and undoubtedly is a copy, of that prescribed in 
section 28 of the act of July 18, 1866, (14 Stat., 184,) and 
applies to classes of vessels therein pointed out, and, as I think, 
to no other. 

I add, in conclusion, that I see no reason for changing the 
directions given in the Treasury circular of June 6, 1874. 

I am, very respectfully, your obedient servant, 


GEO. H. WILLIAMS. 
Hon. B. H. BRISTOW, 


Secretary of the Treasury. 


CHEYENNE AND ARAPAHOE RESERVATION, 


The effect of the stipulation contained in the 2d article of the treaty with 
the Cheyenne and Arapahoe Indian tribes of October 28, 1867, is to ren- 
der it unlaicful for any persons to enter or reside upon the reservation 
established by that treaty except those who are authorized so to do by 
the treaty, and except certain officers, agents, and employés of the Gov- 
ernment. 

Under the provisions of section 2149 of the Revised Statutes, the Commis- 
sioner of Indian Aifairs, with the approval of the Secretary of the 
Interior, and also the superintendent of Indian affairs, Indian agents, 
and subagents, may remove from said reservation all persons found 
thereon contrary to law; and the President is authorized to direct the 
military force to be employed in effecting their removal. 
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A ES 
An order directing the military to be thus employed need not be issued 
by the President by his own hand ; it would be sufficient if issued by 
the Secretary of War. 
DEPARTMENT OF JUSTICE, 


September 1, 1874. 


Sir: I had the honor to receive your communication of 
the 25th of June last, directing my attention to a letter ad- 
dressed to you by the honorable Secretary of War, under date 
of the 22d of that month, upon the subject of the employment 
of troops in “ the removal of outlaws, thieves, and other un- 
authorized parties” from the Cheyenne and Arapahoe reser- 
vation, and also to your letter in reply thereto, and request- 
ing an expression of my views upon the same subject. 

Before complying with your request, I desired to examine 
the recent revision of the statutes, inasmuch as that contains 
the latest manifestations of the legislative will touching the 
subject adverted to; but, until within the past few days, I 
have been unable to do so for want of a copy of the revision. 
This will explain why an earlier response to your communi- 
cation has not been made. 

It appears that the above-mentioned reservation was estab- 
lished by @ treaty made with the Cheyenne and Arapahoe 
tribes of Indians on the 28th of October, 1867, (see 15 Stat., 
593,) which, I understand, is still in force. The 2d article of 
the treaty, after fixing the boundaries of the reservation, stip- 
ulates as follows: “And the United States now solemnly 
agrees that no persons except those herein authorized so to 
do, and except such officers, agents, and employés of the Gov- 
ernment as may be authorized to enter upon Indian reserva- 
tions in discharge of duties enjoined by law, shall ever be 
permitted to pass over, settle upon, or reside in the territory 
described in this article, or in such territory as may be added 
to this reservation for the use of said Indians.” The effect of 
this stipulation is to render it unlaicful for any party to enter 
or reside upon the reservation who does not fall within some 
one of the exceptions contained therein. 

By section 2149 of the Revised Statutesthea O ommissioner 
of Indian Affairs is authorized and required, with the approval 
of the Secretary of the Interior, to remove from any tribal 
reservation any person being therein without authority of 
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_ law, or whose presence within the limits of the reservation 
may, in the jadgment of the Commissioner, be detrimental to 
the peace and welfare of the Indians; and may employ for 
the purpose such force as may be necessary to enable the 
agent to effect the removal of such person.” 

And by section 2147 of the Revised Statutes the superin- 
tendent of Indian affairs, and the Indian agents and sub- 
ageuts, “shall have authority to remove from Indian country 
all persons found therein contrary to law; and the President 
is authorized to direct the military force to be employed 
in such removal.” 

There can be no doubt that these statutory provisions are 
applicable to the Cheyenne and Arapahoe reservation. And 
they unquestionably confer ample power upon the Commis- 
sioner of Indian Affairs, with the approval of the honorable Sec- 
retary of the Interior, and also upon the superintendent of 
Indian affairs, Indian agents, and subagents, to remove from 
that reservation persons such as those described in your com- 
munication; in effecting which object the President is, more- 
over, authorized to direct the military force to be employed. 

I accordingly concur in the opinion already expressed by 
you, that an order of the Executive directing the military 
to be employed in removing from the said reservation all per- 
sons found thereon contrary to law, would be an adequate 
protection to the officers and soldiers who may, in conjunction 
with the agents or oflicers of the Indian Department, per- 
form the particular service to which reference is made in 
the letter of the honorable Secretary of War and in your letter 
written in reply thereto. But I do not think it essential in 
this case that the order should be issued by the President 
by his own hand. If one were issued by the honorable Secre- 
tary of War, it would, as I conceive, be sufficient; the gene- 
ral rule being that the direction of the President is to be pre 
sumed in orders or instructions emanating from the appro- 
priate Executive Department. 

I am, sir, very respectfully, your obedient servant, 
GEO. H. WILLIAMS. 
Hon. C. DELANO, 
Secretary of the Interior. 
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REMISSION OF FINES, PENALTIES, AND FORFEITURES. 


Section 5293 of the Revised Statutes gives the Secretary of the Treasury 
power to remit fines, penalties, or forfeitures imposed by authority 
of any provision of law referred to in the first paragraph of that section, 
“for imposing or collecting any duties or taxes,” where the amount of the 
fine, penalty, or forfeiture docs not exceed one thousand dollars, without 
the summary inquiry and statement of facts by a judge, as provided in 
section 5292 of the samo statutes. 

But ifthe fine, penalty, or forfeiture was imposed by authority of any pro- 
vision of law referred to in the same paragraph, “relating to registering, 
recording, enrolling, or licensing vessels,” power is given the Secretary in 
the former section to remit the same, without the summary inquiry and 
statement mentioned, only where the amount does not exceed fifty dollars: 


DEPARTMENT OF JUSTICE, 
September 25, 187 

Sir: Your communication of the 1st instant directs my 
attention to the first and fourth paragraphs of section 5293 
of the Revised Statutes, and presents for my consideration 
the question whether you have power to remit fines, penal- 
ties, and forfeitures imposed under authority of the laws men- 
tioned in the first paragraph of said section, where the amount 
of the fine, penalty, or forfeiture does not exceed one thou- 
sand dollars, and where there has been no summary inquiry 
and statement of facts by a judge, as provided for in section 
o292 of the Revised Statutes. 

Section 5293, or at least so much thereof as is material in 
connection with this question, reads as follows: 

‘© The Secretary of the Treasury is authorized to prescribe 
such rules and modes of proceeding to ascertain the facts 
upon which an application for remission of a fine, penalty, or 
forfeiture is founded, as he deems proper, and, upon ascer- 
taining them, to remit the fine, penalty, or forfeiture, if, in 
his opinion, it was incurred without willful negligence or 
fraud, in either of the following cases: 

“First. If the fine, penalty, or forfeiture was imposed under 
authority of any provisions of law for imposing or collecting 
any dutics or taxes, or relating to registering, recording, enroll- 
ing, or licensing ressels, and the amount does not exceed fifty 


dollars. 
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‘ Fourth. If the fine, penalty, or forfeiture was imposed 
under authority of any revenue-law, and the amount does not 
exceed one thousand dollars.” 

There can be no doubt that the terms “ any revenu e- 
employed in the fourth paragraph of section 5293, quote 
above,.are sufliciently comprehensive to include “laws .ur 
imposing or collecting duties or taxes” as mentioned in the 
first paragraph of the said section, which is also quoted above; 
and to that extent, certainly, the provisions of ths latter 
paragraph may be taken to be within the scope of the former. 
So that in a case where the fine, penalty, or forfeiture was 
incurred under any law for imposing or collecting duties or 
taxes, and does not exceed one thousand dollars, the Secretary 
of the Treasury would seem to have power to remit the same 
under said section, notwithstanding the provisions of the first 
paragraphs; since such a case comes clearly within the terms 
of the fourth paragraph, and that gives him authority to so 
remit where the amount of such fine, penalty, or forfeiture is 
not over a thousand dollars. 

But in the first paragraph are also mentioned laws “ relat- 
In g to registering, recording, eurolling, or licensing vessels.” 
These laws concern navigation. They do not strictly fall 
within the description, “any revenue-law,” as used in the 
fourth paragraph; nor could they be regarded as falling 
within that description without rendering the first paragraph 
wholly inoperative. It appears to me, then, that if the fine, 
penalty, or forfeiture was imposed by virtue of any law 
relating to. the registering, recording, enrolling, or licensing of 
vessels, the Secretary of the Treasury has power to remit the 
same wrder section 5293 only in case the amount of such fine, 
penalty, or forfeiture does not exceed fifty dollars, the limit 
prescribed in the first paragraph thereof. ; 

Accordingly, in answer to the question presented in your 
communication, I have the honor to state that, in my opin- 
ion, you have power to remit fines, penalties, or forfeitures 
imposed under authority of the laws mentioned in the first 
paragraph of section 5293, excepting such of thoselaws as relate 
to the registering, recording, enrolling, or licensing of vessels, 
in cases where the amount of the fine, penalty, or forfeiture 
does not exceed one thousand dollars, and where there has 
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been no summary inquiry and statement of facts by a judge, 
as provided for in section 5292 of the Revised Statutes; and 
that where the fine, penalty, or forfeiture was imposed under 
any of the laws above excepted you have power to remit the 
Same, without the summary inquiry and statement pro- 
vided for in section 5292, if the amount does not exceed fifty 
dollars, but not if it exceeds that sum. 
I am, sir, very respectfully, your obedient servant, 
: GEO. H. WILLIAMS. 
Hon. B. H. BRISTow, 
Secretary of the Treasury. 


NATIONAL BANKS. 


In the distribution of the $55,000,000 of national-bank notes, as provided 
for by the act of June 20, 1874, chap. 343, the Comptroller of the Cur- 


rency must rely on requisitions for the withdrawal and redemption of | 


their notes by banks in States where there is an excess of circulation ; 
this is his only resource under that act. Opinion on same subject, givén 
July 15, 1874, (see ante, p. 415,) re-attirmed. 


DEPARTMENT OF JUSTICE, 
September 26, 1874. 

Sir: I have the honor to acknowledge the receipt of your 
letter bearing date September 17, 1874, in which you request 
my opinion upon a question presented in a communication of 
the same date addressed to you by the a of the 
Currency, which I also received. 

The Comptroller quotes in full the 7th and oth sections of 
the act of Congress of June 20, 1874, entitled “ An act fix- 
ing the amount of United States notes, providing for a re- 
distribution of the national-bank currency, and for other 
purposes.” He gives the present condition of the national- 
bank circulation, and states the probability “ that a suificient 
amount of the notes of banks which have on deposit with the 
Treasurer legal-tender notes will be redeemed to supply his 
office for a year to come with circulation for distribution to 
banks to be organized in the States which are deficient.”. He 
then asks, in substance and effect, whether he may use this 
currency which he has, or shortly will have, in hand, while it 
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lasts, and (until it shall be exhausted) refrain from making 
the requisitions directed by the 7th section of the act for the 
purpose of ‘ filling” applications for national-bank notes com- 
ing from States and Territories having less than their due 
proportion of this circulation. 

In my communication of the 15th of July last addressed 
to the Assistant Secretary, in answer to a letter from him, 
(see ante, p. 415,) expressed the opinion that for the re-distri- 
bation to the extent of $55,000,000 of national-bank notes as 
provided for by the act, the Comptroller of the Currency must, 
under this law, rely on requisitions for the withdrawal and 
redemption of their notes by banks in those States where 
there is an excess of such circulation, and that this is his 
only resource. I think so still. I cannot otherwise construe 
the language of the statute. 

It is apparent, on reading the 4th section and the last clause 
of the 8th section of the act, that Congress had in view an 
amount, greater or less, of circulating-notes which would, un- 
der those sections, be redeemed by banks desiring to withdraw 
their circulation in whole or in part, and by banks going into 
liquidation, voluntary or compulsory. It may be that it was 
not contemplated that this fund would be so considerable as 
itis already. It is certain that there is no reference to it 
when Congress comes to make provision for the demands of 
banking associations from the deficient States and Territories. 
But it is plainly and peremptorily ordered that requisitions 
shall be made for this purpose upon each of the national 
banks ‘described in said section,” 7. e., in section 6 of the act 
of July 12, 1870, (16 Stat., 251,) “and in the manner therein 
provided.” The source of supply is thus (in the 7th section) 
clearly pointed out, and the Comptroller is required to “ pro- 
ceed forthwith ss = from time to time, as applica- 
tions are duly made,” to draw upon: it for the needed circula- 
tion. There is no mention made in the act of any other source 
of supply. 

The 9th section requires the Comptroller, “from and after 
the passage of the act, without delay, as applications therefor 
are made, to issue circulating-notes not to exceed the sum of 
855,000,000,” &c. And it is provided “that such circulation 
shall be withdrawn and redeemed as it shall be necessary to 
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supply the circulation previously issued,” &c. In this proviso 
the order to withdraw and redeem is repeated, but requisi- 
tions for such withdrawal and redemption are to be made 
only at such times and for such quantities of the currency as 
are necessary to equal and replace the issues already made. 
And here the act clearly indicates the order of proceeding. 
Asapplications are duly made for circulating-notes—that is, the 
banks having filed their bonds and otherwise complied with 
the requirements of the law—the Comptroller is to issue and 
deliver the notes to them, and then is to “proceed forthwith” 
to make requisitions upon the banks pointed out by the act to 
withdraw and redeem of their circulation so much as is neces- 
sary to equal the issues “previously” made. 

It is probable that this course of proceeding would result, 
temporarily, in a greater amount than $354,000,000 of circula- 
ting-notes were it not for the sums withdrawn and redeemed 
under the 4th and 8th sections of the act. These sums 
are so large that there is little danger of overstepping the 
limit fixed by law. And it may be presumed that this con- 
dition of the national-bank circulation was in the legislative 
mind when it provided by this act that issues should precede 
redemptions. 

I have thus for a second time examined this statute, and 
given what I think is the true construction of it. It is not 
conclusive evidence that a correct interpretation has been 
given to a legislative act, to find that the law-makers, in their 
deliberations upon the bill before it became a law, gave to it 
the same meaning; but it is supporting and persuasive evi- 
dence. I therefore cite the observations of Mr. Sherman, 
chairman of the Senate Committee on Finance, in his collo- 
quy with Senators Morton, Howe, and Logan, explaining the 
bill the day after it was reported to the Senate from that 
committee—particularly this remark in answer to a question 
from Mr. Howe: ‘As new banks are organized under the pro- 
visons of this act, the Comptroller, having the list of the banks 
affected by the provision before him, makes a requisition from 
time to time—requires them to surrender their circulating- 
notes, in exact proportion as he goes on to organize new banks.” 
He then said, in reply to Mr. Logan, that the measure applied 
to existing banks as well. He had previously remarked, in 
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substance, replying to Mr. Morton, that the provision for the 
issue of circulating-notes was mandatory, and, “ first of all,” 
to take effect from and after the passage of the act—in one 
word, that issues were to precede requisition. But the pas- 
sage is too long toquote. The debate is to be found on page 
10 of ** The Congressional Record” for February 5, 1874. 
I am, very respectfully, your obedient servant, 
GEO. H. WILLIAMS. 
Hon. B. H. BRIsTow, 
Secretary of the Treasury. 


INTERNAL REVENUE. 


The tax imposed by the internal-revenue act of June 30, 1864, chap. 173, 
as amended by the act of July 13, 1865, chap. 184, on the articles enu- 
merated in Schedule C, is payable as well upon the removal of such 
articles for consumption without sale as upon the removal thereof for 


sale. 
DEPARTMENT OF JUSTICE, 


October 8, 1874. 


Str: 1 had the honor on the 29th ultimo to receive from 
Hon. Charles P. Conant, Acting Secretary, a letter dated the 
26th of September, inclosing a copy of the communication, 
dated the 12th of the same month, addressed to you by the 
Commissioner of Internal Revenue. 

My opinion is desired upon the question propounded by the 
Commissioner, which, in substance, is as follows: Whether 
the tax imposed by the internal-revenue act of June 30, 
1864, as amended by the act of July 13, 1866, upon articles 
enumerated in Schedule C, mast be paid upon their removal 
for sale in the United States, and also upon their removal for 
consumption without sale. (13 Stat., 301, 302.) 

The ruling of the Internal-Revenue Office heretofore has 
affirmed the proposition, upon the ground that the word 
“and” is to be construed as meaning “or” where it occurs 
between the words “consumption” and “sale” in said sched- 
ule. I concur in this ruling, but do not consider it necessary 
for that purpose to wrest from the particle “and” its ordi- 
nary use in order tocarry out fully the object of the provision 
and to make it comport with the general tenor of the internal- 
revenue laws. 
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A common use of the word “and” (as common as any) is 
to enumerate, or bring together, in one sentence or clause 
two or more distinct and separate subjects, of each of which 
the same thing is predicated; or.any number of distinct 
predicates under one subject. Thus, to say that steam and 
electricity are destructive agents, is not to say that they 
are so in conjunction, but that each is by itself. Or suppose 
that in this schedule, instead of a comma after each of the 
articles enumerated as objects of taxation, it read thus: For 
and upon every packet and box and bottle, and so on, repeat- 
ing the particle after each article, it would be absurd to say 
that the articles must be lumped together, one of each, be- 
fore they can be taxed. Again, suppose a clause stood thus: 
‘‘ or removed for consumption” and distribution and “ sale”; 
could it be claimed that the three conditions must exist 
together before the liability to taxation can attach ? 

Consumption and sale have no necessary immediate con- 
nection. Sales are made to sell again, for transportation, for 
many other purposes, before consumption; and the words are 
not conjoined in the clause under discussion in any such 
sense as that the conditions signified by them must co-exist ; 
or that either need exist at all, the other being present, in 
order that the article may be taxed. The particle “and’ 
connects the two distinct and separate conditions, and indi- 
cates that upon the removal of the goods for consumption, as 
well as for sale, the tax attaches. 

Assuming that, to bring the articles enumerated, upon their 
removal, within the proviso of the act, it must be both for con- 
sumption and sale, in that case it is of no consequence which 
of these reasons for removal is wanting; the absence of 
either relieves the articles from liability; the proprietor or 
manufacturer may remove his goods for the purpose of sale 
only, and he avoids the tax. Or, if that be too unreasonable 
and it should be said that the liability to taxation attaches 
to the articles upon their removal for sale in all cases, bu 
upon their removal for consumption only when they are to be 
sold for that purpose, then the whole law is simply this: that 
the tax must be paid upon the sale of the goods and upon 
their removal for sale, no matter for what purpose the sale 
is made. 
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To give the statute this meaning would be to make useless 
and impertinent the word “consumption.” But it is an 
estabhshed rule in the interpretation of statutes that to 
every word its natural force and meaning in the connection 
where it occurs should be given; and each clause should be 
made to harmonize with the general purpose and tenor of the 
whole act. While the construction adopted brings out the 
obvious sense of the clause in question, it agrees with the 
general purport of the internal-revenue laws, and particularly 
with sections 165 and 167 of the act of June 30, 1864, (13 
Stat., 296; Rev. Stat., sections 3430-3432.) The Com- 
missioner cites also the former law relative to manufactures, 
the sections now in force in relation to distilled spirits, to 
fermented liquors, tobacco and snuff, and to cigars. In all 
these cases the tax is. required to be paid upon removal for 
consumption as well as for sale. 

What possible reason can be given for the exemption from 
taxation of medical nostrums, cosmetics, and playing-cards, 
when given away as samples, or in compliment, or otherwise, 
which would not be equally sound in the case of tobacco, 
snuff, cigars, and whisky? The only exception to the gen- 
eral course of legislation in this matter is section 5 of the act 
of March 2, 1867, (14 Stat., 472; Rev. Stat., section 3437.) 
This law provides that in case the manufacturers of articles 
required by law to be stamped sell them, or remove them for 
sale, without affixing to them the proper stamp, they shall, 
in addition to the penalties imposed for such sale and removal, 
pay the taxes upon the goods as estimated by the Commis- 
sioner of Internal Revenue. The word consumption is omitted. 
The just inference to be drawn from such omission is, that it 
was considered in regard to the articles enumerated in Sched- 
ule © that the penalties imposed by other sections of the 
law, and especially by section 167 of the act of 1864, for fail- 
ing to stamp them when removed for consumption only, 
would be sufficient to deter manufacturers and proprietors 
from the practice, and be adequate to protect the revenue. 

I am, sir, very respectfully, your obedient servant, 
GEO. H. WILLIAMS. 
Hon. B. H. BRISTOW, 
Secretary of the Treasury. 
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REMOVAL OF CAPITAL OF MONTANA TERRITORY. 


Under an act of the legislature of Montana Territory of February 11, 
1874, providing for the submission to the qualified voters there of the 
question as to a change of the territorial seat of government from Vir- 
ginia City to Helena, an election was held on the 3d of August follow- 
ing, the returns of which, according to the official canvass of the votes, 
(which was required to be made by the secretary and marshal of the 
Territory, in the presence of the governor,) showed a majority against 
the change. Application having subsequently been made for a recan- 
vass of the votes: Held that, whether the secretary and marshal to- 
gether might, or might not, under the particular circumstances of the 
case, recanvass the votes, (on which no opinion is expressed,) a recan- 
vass made by one of those officers alone, as was proposed, would not 

. satisfy the requirements of the act mentioned; yet, held further, that 
the legal questions involved—either as regards the discharge of the 
duties of the canvassing-ofticers, the validity of the canvass of the 
votes as made and certified by them, or the final ascertainment of the fact 
whether a majority of the votes cast was in favor of or against the re- 
moval of the capital—are of purely local concern, in which the General 
Government is not interested, and over which its Departments have 
no jurisdiction or control. 

Such questions may, by appropriate proceedings, be brought before the 
courts of the Territory, to which their determination rightfully belongs. 


DEPARTMENT OF JUSTICE, 
October 8, 1874. 


Sig: I have the honor to acknowledge the receipt of your 
letter of the 1st instant, inclosing a communication from the 
governor of Montana Territory, and other papers, in relation 
to the canvass of the votes given at an election recently held 
in that Territory upon the question as to the proposed change 
of the territorial seat of government from Virginia City to 
Helena. 

By an act of the territorial legislature, approved Febru- 
ary 11, 1874, provision was made for the submission of the 
said question to the qualified voters of the Territory at the 
next general election, which was held on the 3d of August 
last. The act also provided that the votes should be “cast, 
counted, canvassed, and returned in the same manner, 
and by the same persons and officers, and in the same form 
and way,” as the vote for Delegate in Congress. Under this 
provision, as it would seem, the returns of the votes given in 
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the different townships or precincts of each county were re- 
quired to be delivered to the board of county commissioners ; 
the latter were then required to open the returns and make an 
abstract of the votes; the clerk of the board immediately 
after the making out of the abstract was required to make a 
copy of the abstract and send it to the secretary of the Ter- 
ritory, whereupon it became “the duty of the secretary of 
the Territory with the marshal of the Territory, or his dep- 
uty, in the presence of the governor, to proceed, within thirty 
days after the election, and sooner if the returns be received, 
to canvass the vote given.” And incase it should appear 
upon retarn and final count of the votes that a majority of 
them was in favor of the change of the seat of government, 
then, by another provision of the said act, the seat of govern- 
ment was to be deemed and held to be removed to Helena, 
and the governor was required to make public proclamation 
to that effect. 

It appears that on the 2d of September both the secretary 
and the marshal of the Territory met for the purpose of can- 
vassing the returns as received by the former, and did on that 
day, in the presence of the governor, canvass the votes; after 
which, having certified the result of the election, they ad- 
journed. According to the canvass so made, there was a 
majority against the change of the seat of government. 

Application was subsequently made to the secretary and 
marshal for a recanvass of the votes on the ground that the 
vote of one of the counties (Meagher County) had been, as is 
alleged, incorrectly returned ; that the true vote of that county 
. was just the reverse of what had been returned, and, if 
counted, would so far affect the result of the election as to 
throw the majority in favor of the change of the seat of gov- 
ernment. But the secretary of the Territory thinks that 
their funetions as canvassers of the votes given in said elec- 
tion have ceased; that, after making one canvass, certifying 
the result thereof, and adjourning, it is not competent to them 
to meet again and make another count. The marshal of the 
Territory, however, being of the opposite opinion, the gov- 
ernor is urged to act upon a recanvass made, or to be made, 
by the marshal alone, and issue a proclamation based on the 
result of such recanvass. 
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Upon substantially this state of facts, the governor, in his 
commupication to you, requests instructions from your De. 
partment as to the course he should pursue ; and, in your let- 
ter to me, you ask for an expression of my views upon tbe 
legal questions involved in the subject of his request. 

It seems to me that, so far as the governor is concerned, 
the case is a very simple one. Whether the secretary and 
marshal together might or might not have legally recanvassed 
the votes under the circumstances mentioned, is a question 
upon which I do not think it necessary or proper for me to 
express an opinion. But it is very plain that a recanvass of 
the vote, if made by one of those officers alone, would not saf.- 
fice under the requirements of the local-election law, and con- 
sequently that the governor would not be legally autherized 
to issue a proclamation based on a recanvass which the mar- 
shal may have made by himself. 

I have to add, however, with respect to the legal questions 
involved in this matter—either as regards the discharge ot 
the duties of the canvassing-officers, or the validity of the 
canvass of the votes as made and certified by them, or the 
final ascertainment of the fact whether a majority of the 
votes cast was in favor of or against the change of the seat 
of government—that they are of purely local concern, in which 
the General Government is not interested, and over which its 
Departments have no jurisdiction or control. They may, by 
appropriate proceedings, be brought before the courts of the 
Territory, to which their determination properly belongs. 

My predecessors have frequently declined to give official 
opinions upon questions similar to those presented by the 
communication of the governor of Montana, and their action 
in respect thereto I approve. (See 2 Opin., 311; 6 Opin., 

p; 10 Opin., 220.) 


ae Very respectfully, 


82 
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GEO. H. WILLIAMS. 
Hon. B. R. COWEN, 
Acting Secretary of the Interior. 
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DISTRICT OF COLUMBIA—AUDITOR'S CERTIFICATES. 


The First and Second Comptrollers of the Treasury, sitting as a board of 
aadit under the act of June 20, 1874, chap. 337, are, by the provisions of 
that act, authorized to allow interest at the rate of six per centum per 
annum upon that part of the indebtedness of the District of Columbia 
which purports ‘‘to be evidenced and ascertained by certificates of the 
auditor of the board of public works” of said District. 

DEPARTMENT OF JUSTICE, 
October 17, 1874. 


Sig: I have the honor to acknowledge the receipt of your 
letter, bearing date October 10, 1874, inclosing one of the 9th 
addressed to you by the First and Second Comptrollers, and 
requesting my opinion upon the question presented by those 
officers, viz, whether they, sitting as a board of audit under 
the act of Congress “for the government of the District of 
Columbia,” approved June 20, 1874, should allow interest on 
that portion of the debt of said District purporting to be 

evidenced by certain certificates signed by the auditor of the 
late board of public works. 

I find, in the inclosure with your letter, a copy of one of 
these certificates, showing their form and tenor. I notice 
your suggestion that the interest of the United States will be 
affected by the determination of the question. It may so hap- 
pen. Nevertheless itis not a debt or claim against the United 
States that the Comptrollers are called on to examine. If 
Congress has enacted. a law by which, in some contingency, 
near or remote, the United States may be obliged to pay the 
debt of another government, I do not see that the nature or 
condition of that debt can in any way be changed or modi- 
fied by such liability. If the debt bears interest it must be 
taken cum onere. 

The indebtedness to be audited is that of the District of 
Columbia, for the payment of which Congress has made pro- 
vision, and has determined that its status shall be accurately 
ascertained. The act above referred to describes the class of 
the floating debts of the District to which the abpve-men- 
tioned certificates belong, thus: “Secondly, the debt pur- 
porting to be evidenced and ascertained by certificates of the 
auditor of the board of public works.” Whether it is lawful 

30 0 
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and right for the District to pay interest upon these certifi- 
cates, is, as I understand it, the question submitted. 

The case seems to be this: The board of public works, hav- 
ing entire control over the streets, avenues, alleys, and sew- 
ers of the cities of Washington and Georgetown, ordered 
improvements of streets, &c., to be made, and contracted with 
sundry persons to do the work. Under the same section of 
the law the board has also power to disburse upon their 
warrant all moneys appropriated, in pursuance of law, for 
improvements. (Section 37 of the act of February 21, 1871, 
16 Stat., 426.) From the powers thus granted there is nec- 
essarily inferred the authority to audit and settle the accounts 
of contractors and other employés of the board.. This duty 
was imposed upon an officer appointed by the board, styled the 
auditor ofthe board of public works. Herepresented the board, 
and in the examination, settlement, and allowance of accounts 
his action was theirs. When the funds of the board became 
exhausted and the amounts found due to the contractors, 
upon settlement, could not be paid, the auditor gave to them, 
(doubtless by order of the board,) as evidences of such settle- 
nents, certificates signed by him as auditor, in which it was 
stated that he had audited and allowed the accounts, and the 
amounts allowed were distinctly given. 

These amounts, as shown by the auditor’s certificates, thus 
became liquidated debts, due at the respective dates of the 
certificates; and there being no question raised as to the le- 
gality of the contracts under which they were incurred, they 
are debts of the District of Columbia. 

1 am of opinion that interest is chargeable on these certi- 
ficates from and after their dates, because they are evidences 
of indebtedness ascertained and liquidated by the debtor at 
the times they bear date. They are acknowledgments by 
the debtor that the amounts shown by them were due at 
date. But payment was declined. The law in such cases im- 
plies a contract to pay interest. Interest becomes a part of 
the debt, as obligatory upon the debtor as the principal. In 
Boddam vs. Riley (2 Bro. C. C., 3) Lord Thurlow said, ‘* When 
there are accounts regularly stated between the parties, there 
is an implied contract on the part of the debtor to pay; and 
all contracts to pay undoubtedly give a right to interest from 
the time when the principal ought to be paid.” And Mr. 
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Justice Spencer said, in Walden vs. Sherburne, (15 Johns., 
424,) ‘*We have uniformly decided, that after an account has 
been liquidated it carries interest; and that an account is to 
be considered liquidated after it is rendered, if objections are 
not made to it.” (See, also, Ch. J. Savage’s decision in Reid 
vs. The Rensselaer Glass Factory, 3 Cowen, 393.) Mr. Sedg- 
wick, in his work on Damages, well sums up the law on this 
subject as it is held in America, in a note at the foot of page 
383, thus: “The law in this country annexes interest as an 
invariable incident in all cases of default to pay the principal 
sum, where the debtor knows what that sum isand when he 
is to pay it.” 

These authorities will probably suttice to show what the 
law on this subject is in the case of individuals and corpora- 
tions. It ts not different in respect to States and territorial 
governments. A State cannot be sued by a citizen, but 
when questions of public indebtedness come incidentally be- 
fore the judicial tribunals they do not hesitate to dispose of 
them upon the same legal and equitable principles as in the 
case of individuals. The State is liable to pay interest as 
individuals are. (Respublica vs. Mitchell, 2 Dallas, 101; Com. 
missioners vs. Kempshall, 26 Wend., 404; People vs. Canal 
Commissioners, 5 Denio, 401; 2 Mason C. C. Rep., 1.) 

Congress, in requiring the Comptrollers of the Treasury to 
examine and audit the floating debt of the District of Colum- 
bia, has limited them in the performance of this duty by no 
rules in respect to interest, other than those which would 
apply to the debts of individuals, corporations, and States; 
and it is fairly to be inferred that it is the intent of the act 
that they should be governed by those rules. Moreover, sec- 
tion 1 of the act of April 27, 1870, (16 Stat., 91,) entitled “An 
act to amend the usury laws of the District of Columbia,” 
provides that for the loan or forbearance of any money, 
goods, or things in action, the rate of interest shall be six 
per cent. per annum; and there seems to be no good reason 
why this act should not apply to the liquidated and overdue 
indebtedness of the late board of public works. 

I am, very respectfully, your obedient servant, 


GEO. H. WILLIAMS. 
Hon. B. H. BRISTow, 


Secretary of the Treasury. 


~ 
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NORSE AMERICAN LINE OF STEAMERS. 


By virtue of the 2d article of the treaty with Sweden of April 3, 1783, and 
the 8th and 17tb articles of the treaty with Sweden and Norway of 
July 24, 1827, the provisions of article 4 of the treaty with Belgium 
of July 17, 1858, exempting steam-vessels of the United States and of 
Belgium, engaged in regular navigation between their respective coun- 
tries, from the payment of duties of tonnage, anchorage, buoys, and 
light-houses, became immediately applicable, mutatis mutandis, to steam - 
navigation between the United States and Sweden and Norway. 

Hence, since the 17th of July, 1858, the steamers of the Norse American 
line, (being Swedish and Norwegian vessels,) plying regularly between 
Norway and the United States, have not been liable to the payment of 
the above-mentioned duties at American ports; and the owners therevf 
are entitled to have refunded to them any moneys they have puid to the 
customs-officers of the United States fur such duties subsequent to that 
date. : 

Under sections 30123 and 3013 of the Revised Statutes, the Secretary of the 
Treasury has authority to refund to the owners such moneys, where the 
payments by them to the customs-officers were exacted since the 30th 
of June, 1864. Where the payments were exacted prior to that date, 
whether these can be refunded in like manner depends upon the law 
as it then stood, and the practice of the Treasury Department; section 
2 of the act of March 3, 1839, chap. 82, being applicable thereto. 


DEPARTMENT OF JUSTICE, 
October 24, 1874, 


Sir: I have the honor to acknowledge the receipt of a let- 
ter, bearing date October 5, 1874, addressed by Hon. Charles 
¥. Conant, Acting Secretary, to this Department, and cover- 
ing copies of communications from the Secretary of State 
addressed to the Department of the Treasury, under dates 10th 
of April and 3lst of August, 1874; also, a copy of the letter 
of the Secretary of the Treasury, of October 3, 1874, addressed 
to the Department of State; also, the note, bearing date March 
25, 1874, of the minister of Sweden and Norway, addressed to 
the Department of State; and lastly, a memorandum contain- 
ing acopy of article 4 of the treaty of July 17, 1858, between 
the United States and Belgium; ofarticle 2 of the treaty of the 
United States with Sweden of April 3,1783; and of articles 
8 and 17 of the treaty of the United States with Sweden and 
Norway of July 4, 1827. 

‘These documents all have reference to the question sub- 
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mitted by the letter of the Treasury Department of the 5th 
instant, viz: Whether the owners of the “ Norse American 
line” of steamers plying between Norway and the United 
States “are entitled to a refund” of the moneys they have paid 
to the customs-officers of the United States for duties of ton- 
nage, buoys, and light-houses, which moneys the government 
of Norway and Sweden claims, through their minister, in his 
note of March 25, 1874, were exacted and paid contrary to 
certain stipulations contained in the treaties with Sweden 
and Sweden and Norway above referred to. Secondly, it is 
inquired whether the Secretary of the Treasury, under sec- 
tions 30123 and 3013 of the Revised Statutes, has the power 
to refund these moneys. 

By article 2 of the treaty with Sweden of April 3, 1783, 
the King of Swedenand the United States engaged, mutually, 
not to grant thereafter any particular favor to other nations 
in’respect to commerce and navigation which shall not tmme- 
diately become common to the other party, &c. (8 Stat., 62.) 
This agreement, by the 17th article of the treaty of July 4, 
1827, with Sweden and Norway, was revised and made appli- 
cable to all the countries under the dominion at that time of 
the two contracting powers, and it was declared to have the 
same force and value as if inserted in the text of the later 
treaty. (8 Stat., 354.) By article 8 of the treaty last cited, 
the contracting parties engage not to impose upon the naviga- 
tion between their respective territories, in the vessels of either, 
any tonnage or other duties, of any kind or denomination, 
which shall be higher or other than those which shall be im. 
posed on every other navigation except that which they have 
Teserved to themselves by the sixth article of the present 
treaty. (8 Stat., 350.) The sixth article refers only to coast- 
wise navigation, and that between the ports of Sweden and 
those of Norway. (8 Stat., 348.) These mutual agreements, 
it is stated by the honorable Secretary of State, still exist, 
and are in force, and no doubt have been in force since the 
year 1827. 

By article 4 of the treaty between the United States and 
Belgium of July 17, 1858, it was stipulated that steam-ves- 
sels of the United States and of Belgium, engaged in regular 
navigation between their respective countries, shall be ex- 
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empt from the payment of duties of tonnage, anchorage, 
buoys, aud light-houses. (12 Stat., 1045.) 

From the simple reading of these treaty provisions in the or- 
der above set forth, the conclusion is inevitable, that whatever 
favors or exemptions are enjoyed by the regular steam-navi- 
gation of Belgium plying between thatcountry and the United 
States, are “common” to the like navigation of Sweden and 
Norway. For “no higher or other duties” can be imposed 
upon it in the ports of the United States than are imposed on 
every other navigation. The Departments of State and of 
the Treasury concede that the claim of this Norse line of 
steam-vessels to be exempt in the ports of the United States 
from the payment of duties of tonnage, &c., is just and rea- 
sonable, and they are brought to this concession by an exami- 
nation and review of the treaty provisions above set forth. 
Bat if it is just and reasonable, now and in the future, that 
steam-vessels of Sweden and Norway, engaged in regular 
navigation between those countries and the United States, 
should be exempt, in the ports of the latter, from the pay- 
ment of tonnage-duties, it has been so at all times in the past, 
since the ratification of the treaty with Belgium of July 1%, 
1858. No language can make this plainer than it is upon the 
face of the treaties. 

It is stated by the honorable Secretary of State that as 
yet there bas been no line of steam-vessels of the United 
States engaged in regular navigation between the United 
States and Sweden or Norway. It cannot, therefore, be cer- 
tainly stated whether tonnage-duties would or would not be 
required of such vessels belonging to this country, in the 
ports of Sweden and Norway. It is to be presumed that 
they will, when the occasion shall arise, faithfully perform 
their duty under the treaties; for the obligations imposed by 
them are reciprocal. But either of the contracting parties 
may claim the benefit of them, even if the other should never 
inaugurate regular steam-navigation between the two nations. 

It results from what has been said that the moneys which 
have been paid for duties of “ tonnage, anchorage, buoys, and 
light-houses” by the “ Norse American line” of steamers to the 
customs-oflicers of the United States have been exacted con- 
trary to the stipulations of the treaties above set forth—con- 
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trary, therefore, to law. The amounts in the Treasury so col- 
lected are not the moneys of the United States, but belong 
to the owners of the said line of steamers. It is money had 
and received to their use, and they are entitled to have it 
refunded to them. 

I pass now to the second inquiry. Section 30124 of the 
Revised Statutes provides, in substance, that when, to the sat- 
_ isfaction of the Secretary of the Treasury, it shall appear that 
more money has been paid to the customs-officers of the Gov- 
ernment than the law requires for duties, or other moneys, 
and protest and appeal to the Secretary has been made as 
required by law, he may refund the overplus, &c. 

The facts of the case under consideration, in respect to over- 
payment, not only answer to the conditions set forth in the law, 
but go far beyond them. The language of the law implies 
that money is due to the Government in the case provided 
for, and that there is an overpayment. Here nothing was 
due. But [ think the plain intent of the law is, that when- 
ever money has been collected by the customs-officers of 
the Government that does not by law belong to it, and the 
appeal required by the statute has been made to the Secre- 
tary, he shall refund to the party whose money has been 
taken without warrant of law. It would be monstrous to hold 
that the Secretary may make restitution when a part only 
was unlawfully received, but a where the whole was ex- 
acted against law. 

Section 3013 provides for the case of failure to comply with 
the requirements of the statute relative to the protest and 
appeal to the Secretary of the Treasury when that fanctionary 
is satisfied that such non-compliance is owing to circum- 
stances beyond the control of the owner, master, consignee, or 
agent. In other respects it is substantially like the prece- 
ding section. The language is certainly broad enough to 
cover the cases supposed, viz, “cases in which, in the opin- 
ion of the Secretary of the Treasury, circumstances have ren- 
dered it impossible for the consignee or agent of the line to 
protest and appeal.” 

I am of opinion that, in the case as stated, it will not be 
overstepping the limit of the powers given by these provis- 
ious of law to the Secretary of the Treasury if he shall refund 
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to the owners of the “ Norse American line” of steamers the 
moneys exacted from them as “ duties of tonnage, buoys, and 
light-houses” contrary to the aforesaid treaty stipulations. 

It remains to inquire how far back the operation of these 
laws extends. Section 30124 is a re-enactment of section 16 
of the act of June 30, 1864, (13 Stat., 215,) and section3013 of 
the 7th section of the act of July 28, 1866, (14 Stat., 329.) 
The law as declared in section 30124 has been in operation 
certainly since June 30, 1864. In respect to tonnage-duties 
it does not, I think, reach beyond that time in the past. Sec- 
tion 16 of the act of 1864 (identical with section 30123 Rev. 
Stat.) speaks of duties paid under protest and appeal “ as 
hereinbefore provided ;” that is, in sections 14 and 15 of the 
same act. Section 14 (13 Stat., 215) provides that “in the 
case of duties levied on tonnage,” (as well as on goods, wares, 
and merchandise,) unless the owner, master, commander, or 
consignee of the vessel “ shall within ten days after the ascer- 
tainment and liquidation of the duties by the proper officers 
of the customs give notice, in writing, to the collector of 
objection to his decision, and within thirty days after the 
date of such ascertainment and liquidation appeal to the 
Secretary of the Treasury,” the decision of the collector shall 
be final and conclusive. The section of the Revised Statutes 
corresponding to this is section 2931. There is no like stat- 
ute in respect to tonnage-duties prior to June 30, 1864. There 
is &@ similar law in case of goods, wares, and merchandise, 
to wit, section 5 of the act of March 3, 1857, (11 Stat., 195.) 

It will be observed that the operation of section 30124 is 
dependent upon the condition that there should be notice in 
writing to the collector of objection to his decision within ten 
days after itis made, and an appeal to the Secretary of the 
Treasury within thirty days after the date of such decision, 
and there is no like requirement in the case of tonnage-duties 
prior to the 30th of June, 1864. It follows that said section 
cannot reach back in its effect beyond that date, so far as it 
concerns duties on tonnage. 

It is hardly necessary to add that the same rule holds io 
regard to the operation of section 3013; for there could not 
be a failure “to comply with the requirements relating to 
appeals to the Secretary of the Treasury” before there were 
any such requirements. 
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As to duties of tonnage overpaid, or exacted contrary to law, 
prior to June 30, 1864, the question whether they can be 
refunded depends upon the law as it was before that date 
and the practice of the Treasury Department. The law of 
March 3, 1839. section 2, is applicable thereto, (5 Stat., 348.) 

I have the honor to be, very respectfully, your obedient 


servant, 
GEO. H. WILLIAMS. 
Hon. B. H. BRIs'row, 


Secretary of the Treasury. 


FREEDMEN’S BUREAU—GENERALS HOWARD AND BALLOCH. 


The resolution of March 29, 1867, [No. 25,] was passed for the protection 
of a particular class of claimants described therein; its specific ob- 
ject being to more effectually secure to such claimants, through the in- 
strumentality of the Freedmen’s Bureau, the money due them from the 
Government, in cases where claims were prosecuted in their behalf by 
agents or attorneys. 

To enable the Freedimen’s Bureau to discharge the duty thereby devolved 
upon it, the checks and certificates issued «t the Treasury on the settle- 
ment of such claims were required by the resolution to be made paya- 
ble to the Commissioner of the Bureau. 

The money drawn from the Treasury by the Commissioner upon those 
checks and certificates was public money, and retained that character 
while it remained in his hands, or antil disbursed by him or his sab- 
ordinates as directed in the resolution. 

By the provisions of the 3d section of the resolution the Commissioner 
and those of his subordinates who were charged with the duty of pay- 
ing out this money to the parties entitled to receive it, were subjected, 
in respect of the custody and disbursement of such money, to the same 
degree of responsibility and accountability to which a disbursing-officer 
of the Army was subject in respect of the public money in his hands. 

Therefore, the investment in Government securities of the public money 
in their hands, made by the Commissioner and the chief disbursing -offi - 
cerof the Burean, rendered them liable to severe penalties imposed by 
the acts of August 6, 1816, chap. 90, and June 14, 1866, chap. 122, and to 
be criminally prosecuted therefor under these acts. 

But though such investment was prohibited by the statutes last referred 
to, the profits derived therefrom in the shape of interest and premium 
inured solely to the United States; they were public money, and should 
have been accounted for by those officers the same as other public money. 
Neither of them could legally apply these profits to re-imbursing him- 
self for erroneous or double payments made to claimants, or to paying 
employés of the Bureau extra compensation, &c. 
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The approval by the Second Comptroller of the application of the public 
money to the purposes just mentioned is no protection to the Commis- 
sioner and chief disbursing-officer of the Bureau, unless such approval 
was given by the Comptroller while officially passing on their accounts; 
in which case the action of the Comptroller would be conclusive until 
such accounts are re-opened or the settlement thereof set aside on some 
valid ground, such as fraud, mistake, &c. 

Those officers, notwithstanding a criminal prosecution against them on 
account of the aforesaid investment may now be barred by the limita- 
tions of the statute, remain civilly liable for so much of the public 
money received by them as has not been lawfully accounted for. 


DEPARTMENT OF JUSTICE, 
October 24, 1874. 


Sig: I have examined the papers which accompanied your 
communication of the 16th ultimo, relative to certain trans- 
actions of General O. O, Howard, late Commissioner of the 
I’reedmen’s Bureau, and of General George W. Balloch, late 
chief disbursing-officer of that Bureau; and I now proceed 
to answer the questions propounded by you in that communi- 
cation. 

The transactions referred to are, the investment in United 
States bonds of moneys received by those officers from the 
Treasury, under the circumstances hereinafter stated, and the 
application of the profits derived from such investment to 
the purposes hereinafter mentioned. 

The questions propounded to me are the following : 

“1, Were Generals Howard and Balloch, or either of them, 
disbursing-officers of the United States within the meaning 
of the acts of March 3, 1857, June 14, 1866, and other acts 
herein cited, (among which are the act of August 6, 1846, and 
resolation of March 29, 1867;) and had they, or either of 
them, any lawful right thus to convert the money received 
by them into United States bonds? 

©2. Had they, or either of them, a lawful right to expend, 
for any purpose whatever, the premium or interest arising 
therefrom ; and, if so, have they any lawful right to re-im- 
burse themselves therefrom for any erroneous or double pay- 
ments made to claimants without any fraudulent intent on 
the part of said officers, and after the asual precautions had 
been taken to verify the identity of such claimants; or to 
pay to employés of the Bureau any sums, on account of extra 
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compensation, from this or any other fund; and what legal 
effect has the approval of the Second Comptroller upon such 
re-imbursement or payment ? 

“3. If found that the conversion in question was unlawful, 
what form of civil or criminal prosecution ought to be and 
now can be instituted against either of these officers, espe- 
cially General Balloch, for such violation of law, or to recover 
any portion of the interest which may be found due to the 
United States; and should the entire interest arising from 
these bonds be turned into the Treasury as a miscellaneous. 
receipt without any abatement ?” 

The facts upon which these questions have arisen, so far 
as they seem to be material to the consideration of the points 
really involved, are as follows: 

By the act of March 3, 1865, (13 Stat., 507,) there was 
established in the War Department, temporarily, a Bureau 
of Refugees, Freedmen and Abandoned Lands, (ordinarily 
called the Freedmen’s Bureau,) to which was committed 
“the supervision and management of all abandoned lands, 
and the control of all subjects relating to refugees and freed- 
men from rebel States, or from any district of country within 
the territory embraced in the operations of the Army,” under 
such rules and regulations as might be prescribed by the head 
of the Bureau and spproved by the President. Provision 
was made for the appointment of a Commissioner, under 
whose control und management the Bureau was to be placed, 
and likewise for the appointment of a number of assistant 
commissioners; and the Secretary of War was authorized to 
assign to the Commissioner a certain number of clerks. But 
the act also provided that any military officer might be detailed 
and assigned to duty thereunder, without increase of pay or 
allowances. 

On the 12th of May, 1865, an order was issued from the 
War Department, in which, by direction of the President, 
Major-General O. O. Howard was assigned to duty in that 
Department as Commissioner of said Bureau. 

By @ subsequent order issued from the War Department, 
dated June 6, 1865, Lieutenant-Colonel George W. Balloch, 
then chief commissary of the Twentieth Army Corps, was as- 
signed to duty as inspector of the Subsistence Department, un- 
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der the act of March 3, 1865, entitled “‘An act for the better 
organization of the Subsistence Department,” and by the same 
order he was directed to report in person to Major-General 
Howard, Commissioner of Refugees, Freedmen and Aban- 
doned Lands. 

On the 13th of June, 1865, an order was issued by Gen. 
eral Howard, as such Commissioner, which announced that 
Lieutenant-Colonel George W. Balloch, commissary of sub- 
sistence, inspector of Subsistence Department, having been 
duly assigned by orders from the War Department, was on 
duty in said Bureau, and directed that he be respected ac. 
cordingly. 

Subsequently another order was issued by General How- 
ard, dated “ Bureau Refugees, Freedmen and Abandoned 
Lands, Washington, D. C., June 20, 1865,” containing the 
following directions: 

“ Lieutenant-Colonel George W. Balloch, on duty as chief 
commissary and inspector of Subsistence Departinent of this 
Bureau, in connection with the duties of his office as here 
announced, will temporarily perform the duties of chief ac- 
counting and disbursing officer of this Bureau. He will keep 
a complete record of all funds accruing from every source 
connected with the Bureau, and of all expenditures in every 
department of the same.” 

By the 1st section of a resolution approved March 29, 1867, 
(15 Stat., 26,) Congress enacted, “ That all checks and Treas- 
ury certificates to be issued in the settlement of claims for 
pay, bounty, prize-money, or other moneys due to colored 
soldiers or marines, or their legal representatives, now resid- 
ing, or who may have resided, in any State in which slavery 
existed in the year 1860, the claim for which has been or may 
be prosecuted by an agent or attorney, shall be made pay- 
ableto the Commissioner of the Freedmen’s Burean, who shall 
pay the said agent or attorney his lawful fees and expenses, 
and shall hold the balance subject to the order of the claim. 
ants on satisfactory identification,” &c. The 2d section also 
enacted, ‘“ That the Commissioner of the Freedmen’s Bureau 
shall be held responsible for the safe custody and faithful 
disbursement of the funds hereby intrusted to him.” And 
hy the 3d section it was further enacted, “ That all money 
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held or disbursed under the provisions of this resolution shall be 
held and disbursed under the same rules and regulations govern- 
ing other disbursing-officers of the Army.” 

Before the passage of that resolution, Congress had, by the 
act of July 16, 1866, (14 Stat., 173,) further continued in force, 
with some amendments not important in this connection, the 
aforesaid act of March 3, 1865, establishing temporarily the 
Freedmen’s Bureau; and those acts were still further continued 
in force by the act of July 6, 1868, (15 Stat., 83,) except as there- 
jn modified. The latter act, in section 4, provided, ‘That offi- 
cers of the Veteran Reserve Corps or of the volunteer service, 
now on duty in the Freedmen’s Bureau as assistant commission- 
ers, agents, medical officers, or in other capacities, who have 
been or may be mustered out of service, may be retained by the 
Commissioner, when the same shall be required for the proper 
execution of the laws, as officers of the Bureau, upon such 
duty and with the same pay, compensation, and all allow- 
ances from the date of their appointment, as now provided 
by law for their respective grades and duties at the dates of 
their muster-out and discharge,” &c. 

On the Ist of September, 1868, General Howard, acting in 
pursuance of the provisions of the enactment just quoted, 
issued an order retaining General Balloch (then about to be 
mustered out of service, and who in fact was next day mus- 
tered out, to take effect September 1, 1868) in the Freed- 
men’s Bureau, as assigned to daty therein by the orders of 
June 6, 1865, and June 20, 1865, hereinbefore mentioned ; 
and the latter thenceforth remained on duty in that Bureau, 
as chief disbursing-officer thereof, until some time in October, 
1871, when he was finally relieved from duty and ceased to 
be an officer of the Bureau. 

In the meantime considerable sums of money had been 
_ intrusted to the Commissioner of the Freedmen’s Bureau, 
under the aforesaid resolution of March 27, 1867, for payment 
of the claims of colored soldiers, sailors, or marines, as pro- 
vided in that resolution. Part of this money, amounting to 
about $300,000, was invested by General Balloch, with the 
concurrence of General Howard, in United States securities, 
and the profits derived from the investment, in the shape of 
interest and premium, were applied to various purposes, 
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among which were the re-imbursement of General Balloch 
for claims paid to the wrong parties, the payment of extra 
compensation to employés of the Bureau, also the payment 
of accounts for stationery, printing, &c. 

Concerning that investment, General Howard writes as 
follows, in a letter to the Secretary of the Treasury dated 
October 7, 1871: ‘‘ After the funds for payment of certificates 
for bounty come into my hands, I first pay the attorney of 
record and the claimants as fast as I can; but often there is 
to the credit of my chief disbursing-officer quite a large sum. 
Upon consultation with, as I believed, the proper officers of 
your Department, I allow to be changed currency into United 
States securities.” 

One of the officers here referred to by General Howard is 
the Second Comptroller, who, ina report to the Secretary of 
the Treasury, dated the 10th of March, 1874, makes the fol- 
lowing statement: “ Early in 1870, I think about the last of 
January, General Howard called on me and said that funds 
had accumulated in his hands from these payments to him, 
(i.e., payments made to him under the provisions of the resolu- 
tion of March 29, 1867,) and wished to know if there was any 
legal or other objection to his investing the money while 
looking up the beneficiaries. My reply was, in substance, 
that the case was an anomalous one, but that there was no 
law which forbid the payee of an adjudicated or settled 
account from investing the proceeds, and that the laws in 
regard to investment of public funds by disbursiug-officers, 
especially the acts of August 6, 1846, (9 Stat., 63,) and Jane 
14, 1866, (14 Stat., 64,) did not apply in this case, and that 
he might legally and properly invest the money in United 
States bonds, deposit them in the Treasury, and account for 
the interest. I am of the same opinion now that I was then. 
General Howard informed me that he had consulted with 
General Spinner, who concurred in this view of the law and 
favored the investment.” 

To return to the questions submitted: These are under- 
stood to have reference to the sort of official relation sustained 
toward the Government by General Howard and General 
Balloch, while on duty in the Freedmen’s Bureau, especially 
acith respect to the custody and disposition of the funds intrusted 
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to them, or either of them, under the resolution of March 29, 1867; 
the rights, duties, and responsibilities which attached to or 
devolved upon them while sustaining such relation, by virtue 
of that and other enactments; the liabilities, civil or criminal, 
if any, which they incurred, growing out of the investment of 
those funds as above stated; and also to some other matters 
of minor importance, which it is deemed needless to partica- 
larly mention here. 

It will be seen on referring to the statement of facts given 
above, that, at the time of the passage of the resolution of 
March 29, 1867, both General Howard and General Balloch 
were Officers of the Ireedmen’s Bureau, having been consti- 
tated such by detail and assignment from the Army, under 
the provisions of the act of March 3, 1865, (the former being 
Comuniissioner of the Bureau, under whose control and man- 
agement it was placed, while the latter, among other duties, 
was performing that of chief disbursing-officer of the Bareau, 
by direction of the Commissioner,) and that they both thence- 
forth remained in the Bureau, without any change in their 
respective positions or functions, during the period when the 
investment of the aforesaid funds took place. 

That resolution was passed for the protection of a particu- 
lar class of claimants, described therein. The specitic object 
it had in view was, to more effectually secure to such claim- 
ants the money due them from the Government, in cases 
where claims were prosecuted in their behalf by agents or 
attorneys. This object it sought to accomplish through the 
agency of the Freedmeu’s Bureau, by requiring payment of 
the claims so prosecuted, in the event of an allowance thereof, 
to be made by that Bureau directly to the claimants, or to their 
legal representatives, in current funds, after first deducting and 
withholding the lawful fees and expenses of the agent or attor- 
ney, which were required to be paid over to the latter. 

The mode of adjusting or settling these claims at the Treas- 
ary was left unchanged by the resolation. But to enable the 
Bureau to discharge the new duty which was devolved 
thereon, it required the checks and certificates issued at the 
Treasury on the adjustment or settlement of such claims 
(which had previously been made payable to the claimants 
themselves, and delivered to their agents) to be made payable 
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to the Commissioner; and upon these checks and certificates 
that officer drew from the Treasury the money with which to 
pay the claimants and their agents the amounts they were 
respectively entitled to. 

Unquestionably, the money so drawn from the Treasury 
was public money, and it did not lose that character so long 
as it remained in the hands of the Commissioner, or uatil 
disbursed by him or his subordinates as directed in the reso- 
lution. The making the checks and certificates issued at 
the Treasury payable to him was only a method of adminis- 
tration adopted for placing such funds in his hands to be thus 
disbursed. Theresult would not have been different, in a legal 
point of view, had the same funds been placed there in any 
other way; as, for instance, by means of requisitions and war- 
rants, according to the ordinary course. So that be could 
not, simply because those checks and certificates were made 
payable to him, be regarded in the light of a mere payee of 
the claims on settlement whereof such checks and certificates 
were issued, as the Second Comptroller seems to have viewed 
him. 

With respect to these public funds, then, it is obvious that 
the Commissioner was by the said resolution made a disbars-. 
ing-officer; and I think that those of his subordinates who 
were charged by him with the duty of paying out such fands 
to the parties entitled to receive them, and who for that pur- 
pose were put in possession thereof, sustained precisely the 
sanie relation to the Government, and were directly account- 
able to the latter for the performance of their trust; though 
primarily the Commissioner himself was by the 2d section of 
that enactment responsible for the ‘‘safe custody and faith- 
ful disbursement” of the fands. Furthermore, it is declared 
by the 3d section (as has already been shown) that “all 
money held or disbursed under the pravisions of this resolu- 
tion shall be held and disbursed under the same rules and 
regulations governing other disbursing-officers of the Army.” 
The effect of this provision clearly was to subject both the 
Commissioner and his subordinates above referred to, as re- 
gards the custody and disbursement of such money, to the 
same laws and the same degree of responsibility and account- 
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ability to which a disbursing-officer of the Army was subject 
in respect of the public money in his hands. 

Now, the acts of August 6, 1846, March 3, 1857, and June 
14, 1866, mentioned or referred to in the first of the above 
questions, contain provisions applicable to disbursing-officers 
of the Army, and it is plain that, under some of those pro- 
visions, such officers would render themselves liable to severe 
penalties in case they converted the public money intrusted 
to them into bonds of the United States or anything else. 
(See section 16, act of August 6, 1846, and section 2, act of 
June 14, 1866.) To the extent that the provisions of those 
acts were applicable to disbursing-officers of the Army in re- 
spect of the custody and disposition of the public fands in 
their hands, to the same extent are they applicable, by virtue 
of the 3d section of the resolution of March 29, 1867, to the 
Commissioner of the Freedmen’s Bureau and‘such of his sub- 
ordinates as held or disbursed public funds under that reso- 
Jution, in respect of the custody and disposition of such funds. 
Accordingly, it is my opinion that your first question should 
be answered in the negative, and I so answer it. 

Though the investment of the public funds in question by 
General Howard and General Balloch was clearly prohibited 
by the statutory provisions just referred to, yet, undoubtedly, 
the profits derived from such investment iu the shape of in- 
terest and premium inured solely to the United States. The 
money received by those officers in this way was, therefore, 
public money, and, [ think, should have been paid by them 
directly into the Treasury under the provisions of the act of 
March 3, 1849, relating to receipts from miscellaneous sources, 
‘‘ without any abatement or deduction on account of salary, 
fees, costs, charges, expenses, or claim of any description 
whatever.” Agreeably to this view, I also answer in the neg- 
ative all of your second question except the last clause. That 
_ clause requests an opinion as to what legal effect the approval 
of the Second Comptroller has upon the application of such 
money to the purposes stated in that question. Touching this 
subject I will add, that if the approval of the Comptroller 
was given while officially passing on the accounts of the afore- 
said officers, then since the subject-matter (viz, as to whether 
the money actually accounted for by them in the manner ad. 
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verted to above was thus properly and laifully accounted 
for) was in that case manifestly within his jurisdiction, so to 
speak, his decision thereon must, in my opinion, be regarded 
a8 conclusive against the Government, at least until those 
accounts are re-opened or the settlement thereof set aside on 
some valid ground, such as fraud, mistake, &c.; but if his 
approval was not so given, I am unable to perceive that it 
has any legal effect upon the matter whatever. 

The third and last question submitted by you calis for the 
consideration of the liability, civil and criminal, of the above. 
named officers, growing out of the transactions hereinbefure 
mentioned. Il have already intimated that, in my view, these 
officers, by investing the public funds’ intrusted to them in 
the manner stated, rendered themselves liable to severe pen- 
alties and to be criminally prosecuted therefor, under the 
provisions of the acts of August 6, 1846, and June 14, 1866. 
But I think that any criminal prosecution against them, or 
either of them, on account of such disposition of those funds, 
would now be barred by the limitations imposed by statute. 
They still remain civilly liable, however, for so much of the 
public money received by them as has not been lawfully ac- 
counted for, whether it consists of funds drawn on the afore- 
said checks and certificates, or interest and premium derived 
from the investment of those funds, and suits may now be 
commenced against them to recover the same. Whatever 
money may be thus recovered should be turned into the 
Treasury in the same manner as is money recovered from 
delinquent officers in other cases. 

{ have the honor to be, very respectfully, your obedient 
servant, 

GEO. H. WILLIAMS. 

Iion. B. H. BRISTOW, 

Secretary of the Treasury. 


CONTRACTS WITH THE GOVERNMENT. 


Sections 1781 and 1782 of the Revised Statutes make it illegal for an offi- 
cer of the United States to have that sort of connection with a Govern- 
ment contract which an agent, attorney, or solicitor assumes when lie 
procures, or aids in procuring, such contract for another, or when he 
prosecutes for another any claim against the Government founded 


thereon. 
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But there is in the statutes no general provision whereby ofticers of the 
executive branch of the Government are forbidden to contraet directly 
with the Government as principals, in matters separate from their ofti- 
ces and in no way connected with the performance of their official 
duties; nor are those officers forbidden to be connected with such con- 
tracts, after they are procured, by acquiring an interest therein. 

There is no prohibition against pension-agents contracting directly with 
the Government, or becoming connected with Government contracts, in 
the manner just adverted to. 


DEPARTMENT OF JUSTICE, 
October 29, 1874. 


Sir: [ have the honor to acknowledge the receipt of the 
letter, dated October 23, 1874, addressed to me by Hon. B. R. 
Cowen, Acting Secretary of the Interior, inclosing a letter of 
October 19, 1874, addressed by Andrew Washburn, United 
States pension-agent at Richmond, Va., to the Commissioner 
of Pensions. 

My opinion is desired upon the question presented in the 
letter of Mr. Washburn. That question is: “Whether a 
United States pension-agent is prohibited by any provision of 
the act to be found on page 568, vol. 12 of the Statutes, from 
being connected with a Government contract; and is there 
any other statute which forbids such connection or makes it 
iNegal 2” 

The law referred to is the act of July 14, 1862, entitled “ An 
act to grant pensions.” (12 Stat., 566-569.) Upon avery 
careful examination of this law I find in it no allusion to Gov- 
ernment contracts. It grants pensions to several classes of 
persons; but there is no mention of anything like what is 
meant by a “Government contract.” Of course there is no 
prohibition in it whereby the connection of a pension-agent 
with such contract is made illegal. 

There are, however, several statutes which make it unlaw- 
ful for officers of the Government to have a certain kind of 
connection with contracts between the Government and other 
persous, The 2d section of the act of February 26, 1853, (10 
Stat., 170,) prohibits the acting as attorneys or agents by 
officers of the United States, in the prosecution of claims 
against the Government; forbids their aiding and assisting 
(otherwise than in the discharge of their official duties) in the 
prosecution of such claims; and also receiving any gratuity, 
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or any share of or interest in such claims, for services in pros- 
ecutingthem. In so far as the claims prosecuted are founded 
upon contract with the Government, this statute forbids officers, 
as agents and attorneys, from having connection with Gov- 
ernment contracts. The same may be said of the act of June 
11, 1864, (13 Stat., 123.) It prohibits the receiving by officers 
of the Government compensation for services rendered to any 
person in relation to “any proceeding, contract, claim, &c., 
when the United States is a party.” So, also, the act of July 
16, 1862, (12 Stat., 577,) and the act of February 25, 1863, (12 
Stat., 696,) make it unlawful for any officer or agent of the 
Government to receive any valuable consideration for pro- 
curing, or aiding to procure, for another person, any contract, 
oftice, &c., from the United States. The substance of these 
acts is contained in sections 1781 and 1782 of the Revised 
Statutes. They make it illegal for an officer of the United 
States to have that sort of connection with a Government 
contract which an agent, attorney, or solicitor assumes when 
he procures or aids to procure such contract for another, 
and when he prosecutes for another against the Government 
any claim founded upon a Government contract. These laws 
forbid also the receiving by officers, for such services, any 
compensation including that of an interest in the coutract. 

But there is not in the statutes any general probibition which 
prevents executive officers from contracting directly with the 
Government, as principals, 1n matters entirely separate from 
their offices and in no way connected with the performance 
of their duties as officers of the Government; nor are they 
forbidden to be connected with such contracts, after they are 
procured, by acquiring an interest in them. And here there 
is a marked difference made in the legislation of Congress 
between the members of that body and the executive officers 
of the Government. Both classes come under the prohibition 
of the laws abovecited. But in the act of 1808, (2 Stat., 484; 
Rev. Stat., sec. 3739,) which strictly prohibits all interest in, 
and all connection, as principals, with, Government contracts, 
members of Congress and Delegates only are mentioned as 
coming within the intention. 

From this statement it is clear that it has not been the 
purpose of Congress to prohibit executive officers in general 
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from being, as principals, connected with Government con- 
tracts, nor, except as above pointed out, from acquiring inter- 
ests in them. There is not in the statutes any such prohi- 
bition applying to United States pension-agents. 

I am, sir, very respectfully, your obedient servant, 


GEO. H. WILLIAMS. 
Hon. C. DELANO, 


Secretary of the Interior. 


FREEDMEN’S BUREAU—CASE OF F. A. 8EELY. 


Where public funds were put into the hands of a disbursing-agent of the 
Freedmen’s Bureau for the purpose of paying certain claimants against 
the Government, of the class designated in the resolution of March 29, 
1367, [No. 25,] and the agent, by direction of any such claimant, re- 
mitted to the latter the amount of his claim by express or draft: Held 
Ist, that though this mode of payment is not in conformity with the 
directions of the statute, yet, if the claimant actually received the 
money, his claim is discharged ; 2d, that in case the amount were sent by 
express, this, being done at the claimant’s request, would also constitute a 
discharge of the claim; 3d, that in case the amount was sent by draft, 
the claim still subsists unless the draft has been paid; and the fact 
that itis yet outstanding is (in view of the provisions of said resolution) 
immaterial. 

In the cases mentioned, neither the said agent nor any other officer of the 
Bureau would seem to incur any special pecuniary liability to the Gov- 
ernmnent in consequence of the action of the agent. 

But where the disbursing-agent has remitted funds due claimants to the 
attorneys of the latter under instructions from such attorneys, given 
without the knowledge or consent of the claimants, in this case, should 
the attorneys have failed to pay over the money, the Government 
would be still liable to the claimants for the amounts due them; and 
the disbursing-agent would be lable to the Government for the loss it 
may thus sustain. 

The responsibility of the Commissioner of the Freedmen’s Bureau would 
also extend to such loss under the provisions of the aforesaid resolution. 


DEPARTMENT OF JUSTICE, 
October 29, 1874. 


Siz: I have considered the questions presented in a commu- 
nication addressed to me by Hon. Charles F. Conant, as Act- 
ing Secretary of the Treasury, under date of the 14th instant, 
respecting the case of F. A. Seely, formerly a disbursing- 
agent of the Freedmen’s Bureau. 
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It appears by that communication and the papers received 
therewith that, in July, 1865, Mr. Seely, who was then in the 
military service of the United States as an assistant quarter- 
master of volunteers, was by direction of the Secretary of 
War assigned to duty in the Freedmen’s Bureau, and ordered 
to report to General Howard, the Commissioner of that Bu- 
reau. In March, 1867, the Commissioner appointed him 
chief disbursing-officer of the Bureau for the State of Mis- 
souri, and he was ordered to station himself at Saint Louis- 
After receiving this appointment, Mr. Seely gave bond, with 
sureties, in the usual form, conditioned to carefully discharge 
the duties of his office, and faithfully expend, and honestly 
account for, all public money that might come into his hands, 
&c. In March, 1871, the said appointment was revoked, to 
take effect on the 31st of that month, but-by direction of the 
Secretary of War he was re-appointed an agent of the 
Bureau, to take effect April 1,1871. The latter appointment 
was revoked in March, 1872, to take effect the 15th of the 
following month, and on the last-mentioned date his connec- 
tion with the Bureau as an officer thereof terminated. 

While Mr. Seely was serving as a disbursing-agent of the 
Burean, public funds were put into his hands for the purpose 
of paying certain claimants of the class mentioned in the res- 
olution of March 29, 1867, (15 Stat., 26.) These funds had 
been drawn from the Pay Department by the Commissioner 
of the Bureau, upon certificates issued at the Treasury in the 
settlement of claims prosecuted by attorneys ou behalf of the 
said claimants, which were made payable to him under the 
requirements of that resolution; aud lists of the parties in 
whose favor the settlements were made, giving a description 
of them and stating the amount due each, had been prepared 
by the Commissioner and sent to Mr. Seely along with the 
money. It was the duty of the latter to identify those par- 
ties and pay them in current funds; not in checks or drafts, 
but in cash. 

Upon receiving the lists and funds aforesaid, it seems that 
generally Mr. Seely wrote letters to the claimants, transmit. 
ting therewith blank receipts for the amounts due them, to 
be filled up and returned with directions as to how they 
would receive the money. In some instances these letters 
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were sent to the care of local attorneys who had been origi- 
nally employed to prosecute the claims before the Depart- 
ment, and by them, it is alleged, receipts were filled out and 
money obtained thereon fraudulently, which they withheld 
from the claimants. But he also adopted other methods to 
reach the proper parties, as by deputizing a clerk to visit the 
places where they lived and pay them in person; though pay- 
ments, even in this way, were sometimes made to the wrong 
parties. , 

In making payments, the practice was for the agent to 
take vouchers therefor, which were made out (not in his own 
name, but) in the name of the Commissioner, General Howard, 
or of the chief disbarsing-officer of the Bureau, General Bal- 
loch. These vouchers were then forwarded by the agent di- 
rectly to the Bureau cflice in Washington, and were afterward | 
included in the accounts rendered to the Treasury Depart- 
ment by General Howard or General Balloch, as the case 
- might be. So that the agent who actually made the payment 
did not appear, by the voucher taken or by the account ren- 
dered, to be in any way connected with the disbursement of 
the money. 

The foregoing statement comprises the material facts to 
which the questions subinitted by the Acting Secretary relate, 
as far as Iam able to collect them from the papers before 
me. Those questions read as follows: 

1, * Was the action of Mr. Seely in sending moneys to 
claimants by express or draft, if in accordance with their di- 
rections, sufficient to relieve himself, the other officers of the 
Bureau, the Government, or any of them from further liability 
in the matter ? 

2. ** Also, was his action in transmitting moneys to agents 
originally intrusted with the prosecution qf the claims from 
which the money accrued, under instructions from them, giveu 
without the claimant’s knowledge or consent, sufticient to re- 
lieve himself, the other officers of the Bureau, the Govern- 
ment, or-any of them from further liability in the matter? 

3. “In case it is found that the payments thus made are 
not suflicient, is Mr. Seely or any other officer of the said Bu- 
reau liable under his bond for any amount still due the 
proper claimants ip such cases; and, if so, in what manner 


q 
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and form should an action against such officer be brought, 
especially if against Mr. Seely, who has no account in this 
Department ?” 

In my communication to you of the 24th instant, relative to 
the case of General Howard and General Balloch, (see ante, 
p. 473,) Lexpressed my views concerning the degree of respon- 
sibility and accountability to which officers of the Freedmen’s 
Bureau were subject who held or disbursed public fands under 
the provisions of the resolution of Congress hereinbefore men- 
tioned; and as those views seem to me to be in the main appli- 
cable to the same subject-matter when regarded in connec- 
tion with the present case, permit me to refer you to them 
for an indication of my opinion upon this point. 

The first question involves the inquiry, whether the send- 
ing of the requisite amount of funds to a claimant by express 
or draft, where it is done by the disbursing-officer ix accord- 
ance with the claimant’s directions, is a sufficient satisfaction 
of the claim of the latter. There is certainly no room for any 
doubt here, on the supposition that the claimant has actually 
received the money; it being very obvious that in such case 
the claim is extinguished, though the mode of making the 
payment may not have been entirely in conformity with the 
statute. But supposing the claimant has not received the 
money: in this case, if the fands had been sent to him by 
express, pursuant to his request, that would, in my opinion, 
constitute a discharge of the claim; for the legal effect of the 
delivery of the funds to the express, under such circam- 
stances, would be no different, I apprehend, as between him 
and the Government, than it would be as between him and an 
qudividual with whom he might bave similar dealings. If, 
however, the amount had been sent to him by means of a 
draft, at Lis request, the claim nevertheless subsists still 
unless the draft has been already paid. The fact that it may 
be yet outstanding is immaterial, since, as the statute 
expressly prohibits the disbursing-agent from issuing drafts 
or checks In payment of the claims, no third party can have 
acquired a valid demand against the Government .by the 
transfer to him of such outstanding draft. 

In answer, then, to the first question, I may observe that 
Ido not perceive how Mr. Seely, or any other officer of the 
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Bureau, can be under any special pecuniary liability in con- 
sequence of his action as stated in that question; for it does 
not appear that the Government has sustained, or is likely to 
sustain, any loss thereby, though the latter may be still 
liable to pay those claimants to whom drafts were sent, and 
which remain unpaid. 

The second question presents the case of the transmission 
of funds due claimants to agents who were originally employed 
by the former to prosecute their claims, under instructions 
received from such agents, but which were given without the 
knowledge or consent of the claimants; and it is asked 
whether the action of Mr. Seely in so transmitting fands was 
“sufficient to relieve himself, the other ofticers of the Bureau, 
the Government, or any of them, from further liability in the 
matter.” The resolution of March 29, 1867, not only in ex- 
press terins withheld from the Commissioner of the Freed- 
men’s Bureau, and all officers and agents acting under him, 
the authority to recognize any power of attorney, &c., in pay- 
ing these claims, but it forbade the payment of the money due 
the claimant to any person except the claimant himself, or, 
if deceased, to his legal representatives. It is plain, then, 
that by transmitting funds to agents Mr. Seely would have 
exceeded his authority, even if he had been instructed todo 
so by agents acting under letters of attorney which empow- 
ered them to receive the money. But the case here pre- 
sented is much stronger, as it would seem that the instruc- 
tions received by him came from agents who, in giving them, 
acted_-without the “ knowledge or consent” of the claimants. 
In this case it is very clear that the Government would still 
be liable to the claimants for the amounts due them if those 
agents failed to pay over the money received by them to the 
latter, and it is equally manifest that Mr. Seely would be 
liable to the Government for any loss sustained by it which 
resulted from his unauthorized acts. The responsibility of 
the Commissioner of the Burean would also extend to such 
loss under the provisions of the said resolution. 

As to the third question, what I have just said is applica- 
ble to the greater portion thereof. The sureties on Mr. Seely’s 
bond would be liable for any breach of its condition that 
occurred while he beld office under the appointment referred 
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to therein. In regard to the “ manner and form” of bringing 
an action against him, in view of the fact that he has no ac- 
count in the Treasury Department, I suggest that that mat- 
ter may very safely be left to the judgment of the district 
attorney, who, when put in possession of the evidence, such as 
it is, of liability on the part of the officer, will be enabled to 
determine what course it is best to pursue. | 
I am, sir, very respectfully, your obedient servant, 
GEO. H. WILLIAMS. 
Hon. B. H. BRIsTow, 
Secretary of the Treasury. 


ARMS ISSUED FOR THE MILITIA OF THE UNITED STATES. 


The laws of Congress upon the subject of arming the militia reviewed and 
considered with reference to the question, ‘Whether, under existing 
laws, the right of property in the arms issued for arming the militia 
of the United States is vested in the State authorities, with power to 
dispose of them by sale or otherwise without accounting to the United 
States ;” and held that the States do not, by the existing laws, have an 
absolute right of property in such arms, and that they derive no author- 
ity therefrom to sell or dispose of them at pleasure. 

The arins transmitted to the States under those laws (which are embodied 
in sections 1661, 1667, and 1670 of the Revised Statutes) are, in contem- 
plation of the provisions thereof, to be held by the States for a specific 
purpose only, which is pointed out therein; hence, they become invested 
With nothing more than a qualified property in such arms; and they 
cannot, asa matter of right, and without interfering with the regula- 
tions of Congress on a subject over which its authority is paramount, 
make any disposition or use of such arms which defeats the purpose 
referred to. 

Yet those laws make no provision for any accountability to the United 
States, respecting the disposition of the arms, after they are once deliv- 
ered to the State authorities; Congress having seen fit to leave it entirely 
to the good faith of the States, when the delivery takes place, to carry 
out the purpose contemplated in furnishing the arms. 

The governor of Virginia baving made a requisition upon the Chief of 
Ordnance for a certain number of revolvers, to be drawn as part of the 
quota of that State, the latter officer gave to an agent of the State an 
order for the revolvers upon the manufacturer, which the agent, acting 
under the directions of the governor, assigned to certain parties in New 
York in part payment for camp-equipage furnished the State, with the 
understanding that the delivery of the revolvers by the manufacturer 
should be made directly to them. But the Chief of Ordnance, on being 
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informed of this transaction, directed the delivery by the manufacturer 
to said parties, on the order, to be withheld. Advised that it was very 
proper for the Chief of Ordnance to withhold the delivery of the arms to 
the assignees of the order, as he could not, under the laws mentioned, 
recognize any right in them to the arms; but that the arms cannot be 
indefinitely withheld from the State, the statute requiring the distribu- 
tion to be made annually. 
DEPARTMENT OF JUSTICE, 


November 11, 1874. 


Sir: I have considered the question referred to me from 
your Department on the 15th of September, last, namely : 
‘Whether, under existing laws, the right of property in the 
arms issued for arming the wmilitia of the United States is 
vested in the State authorities, with power to dispose of them 
by sale or otherwise without accounting to the United States.” 

This question, it would seem from the papers submitted, has 
been suggested by facts of recent occurrence which are espec- 
ially connected with the quota of arms due, under the statute 
relating to the arming of the militia, to the State of Virginia. 
It appears that the governor of that State made requisitions 
upon the Chief of Ordnance for about 2,307 revolvers, to be 
drawn as a portion of the said quota. To meet these requisitions 
the latter officer, in July last, gave to an agent of the State 
orders upon the manufacturer for that number of revolvers, to 
be delivered within a short period thereafter. Upon receiving 
these orders, the agent, acting under the directions of the 
governor, proceeded to New York, and, in behalf of the State, 
entered into contracts with certain parties for camp-equip- 
age. It was agreed that the contractors should receive in 
payment for the camp-equipage furnished the State, under 
their contracts, an assignment of the aforesaid. orders, and 
that the delivery of the arms by the manufacturer should 
accordingly be made directly to them. But I understand 
that the Chief of Ordnance, having information of this trans- 
action, and conceiving that the right of the State to make 
such disposition of the arms intended for the militia thereof 
was not entirely free from doubt, directed the delivery of 
revolvers on said orders to be withheld until that point is 
determined; and the determination of that point has been 
thought to depend on the solution of tle question referred to 
me. 
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The laws in force which provide for the furnishing of arms 
to the militia by the General Government are contained in 
the following sections of the Revised Statutes: 

“Sec. 1661. The annual sum of two hundred thousand dol- 
lars is appropriated, to be paid out of any money in the 
Treasury not otherwise appropriated, for the purpose of pro- 
viding arms and equipments for the whole body of the mili- 
tia, either by purchase or manufacture, by and on account 
of the United States. 

“SEc. 1667. All the arms procured in virtue of any appro- 
priation authorized by law for the purpose of providing arms 
and equipments for the whole body of the militia of the 
United States shall be annually distributed to the several 
States of the Union, according to the number of their Repre- 
sentatives and Senators in Congress, respectively; and all 
arms for the Territories and for the District of Columbia shall 
be annually distributed in such quantities, and under such 
regulations, as the President may prescribe. All such arms 
are to be transmitted to the several States and Territories by 
the United States. 

‘“SEc. 1670. The Secretary of War is authorized and di- 
rected to distribute to such States as did not receive the 
same, their proper quota of arms and military equipments 
for each year, from eighteen hundred and sixty-two to eight- 
een hundred and sixty-nine, under the provisions of section 
sixteen hundred and sixty-one: Provided, That in the organ- 
ization and equipment of military companies and organiza- 
tions with such arms, no discrimination shall be made be- 
tween companies and organizations, on account of race, color, 
or former condition of servitude.” 

The provisions of the above-named sections have been 
taken from the act of April 23, 1808, chap. 55, the act of 
March 3, 1855, chap. 169, and the act of March 3, 1873, chap: 
282. 


By the first of those rections (sec. 1661) an annual appro- 7 


priation is made “for the purpose of providing arms and 
equipments for the whole body of the militia.” The next 
section (sec. 1667) provides for an annual distribution, among 
the several States and Territories, of the arms procured by 
means of such appropriation. It requires these arms to be 


”- 
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transmitted by the United States to the several States and 
Territories, the quota for each State to be according to the 
number of its Representatives and Senators, and tbe quota 
for each Territory, including the District of Columbia, to be 
according as the President may prescribe. The remaining 
section (sec. 1670) is only applicable to the particular case 
where a State did not receive its proper quota of arms and 
military equipments for any period from 1862 to 1869. It 
authorizes the Secretary of War, in that case, to distribute 
to such State its quota for that period, subject to the proviso 
therein contained. 

In none of the sections adverted to is there any provision 
which expressly vests the property in the arms, after their 
distribution, in the States absolutely ; nor dol find anything 
therein from which such a change of ownership results by 
necessary implication. To get at the intent and meaning of 
the existing laws with reference to that point, it seems, there- 
fore, proper to recur to the earlier legislation on the subject 
of arming the militia, and particularly to that part of it from 
which the provisions in the Revised Statutes have been taken. 

The power of Congress to legislate on that subject is ex- 
pressly conferred by the Constitution, (see Article I, sec. 8, 
par. 16;) and the first instance of the exercise of this power 
by that body is found in the act of May 8, 1792, entitled * An 
act more effectually to provide for the national defense, by 
establishing an uniform militia throughout the United States.” 
(L Stat., 271.) There it consisted simply in requiring each 
enrolled militia-man to “ provide himself” with arms of a cer- 
tain description. (See Ist section of that act.) This require- 
ment is, however, reproduced in the Revised Statutes, (see 
section 1628,) and it constitutes now, as it did originally, 
what may be regarded the general law upon the subject of 
arming the militia—the other provisions of the Revised Stat- 
utes upon the same subject, to which reference bas been 
made, being auxiliary, and not substitutive, in their char- 
acter. 

Next followed the act of July 6, 1798, entitled “An act 
providing arms for the militia throughout the United States.” 
(1 Stat., 576.) By this act, thirty thousand stand of arms 
were authorized to be provided, at the expense of the Gov- 
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ernment of the United States, and “sold to the governments 
of the respective States, or the militia thereof,” under such 
regulations and at such prices as the President might pre- 
scribe. But its object was only to meet an immediate want 
then felt by some of the States, (especially the Southern,) the 
people whereof were generally destitute of arms, and could 
not easily supply themselves therewith. It sought to facili- 
tate the procurement of arms by the latter, to a limited ex- 
tent, by enabling them or their respective States to purchase 
the same from the United States. The act of April 2, 1808, 
authorizing the sale of public arms to the States, (2 Stat., 
481,) though it does not purport to have been passed with a 
view to arming the militia, is of a piece with the act of 1798, 
and contemplated similar objects. 

The act of April 23, 1808, entitled “An act making pro- 
vision for arming and equipping the whole body of the militia 
of the United States,” (2 Stat., 490,) is the first statute that 
contains provisions, of a general and permanent nature, for 
furnishing arms aud equipments to the militia by the United 
States; and it deserves to be well considered here, for the 
reason that some of the more important of its provisions, 
directed to that end, are embodied in one or two of the sec- 
tions of the Revised Statutes above quoted. The 1st section 
of the act is in substance the same as section 1661 of the 
Revised Statutes. It appropriates the sum of two hundred 
thousand dollars, annually, “for the purpose of providing 
arms and military equipments for the whole body of the mili- 
tia of the United States, either by purchase or manufacture, 
by and on account of the United States.” The 3d section de- 
clares that the arms procured in virtue of the act * shall be 
transmitted to the several States composing this Union, and 
Territories thereof, to each State and Territory, respectively, 
in proportion to the number of the effective militia in each 
State and Territory, and by each State and Territory to be 
distributed to the militia in such State and Territory, under 
such rules and regulations as shall be by law prescribed by 
the legislature of each State and Territory.” The rest of the 
act is not material in this connection. | 

The object of the annual appropriation made by this act 
is plainly expressed therein; it was, to provide arms and 
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equipments for the entire militia of the United States, so far 
a3 such appropriation would enable this to be done. That 
object was contemplated to be carried out partly through 
the agency of officers of the General Government, and partly 
through the intervention of the State and Territorial author- 
ities. Thus the procuring of the arms, with the means pro- 
vided therefor, was in the first place to be done by ofticers of 
the United States, who were then to transmit the same to 
each State and Territory iu proportion to the number of the 
effective militia thereof; whereupon the State and Territorial 
authorities were to distribate the arms so transmitted to them 
among the militia in their respective States and Territories, 
under such rules and regulations as should be prescribed by 
the local laws.. 

Accordingly, the States and Territories with which arms 
were deposited under this act mast be deemed to have held 
them for a specific purpose only, and consequently (regard- 
ing the subject from a strictly legal point of view) to have 
had no right to divert them from that purpose by alienation 
or otherwise. They stood, as it were, in the situation of 
trustees, charged with the distribution of the arms, and had 
no other property therein than such as was necessary to 
enable them to perform that trust. 

That the States and Territories, in contemplation of this 
statute, were to be vested with a qualified, not an absolute, 
ownership of the arms transmitted to them, is very manifest 
from its terms, which exclude the idea that a power to dis- 
pose of the arms in any manner and for any purpose, such as 
would be incident to absolute ownership alone, was intended, 
by which the very object of the law, viz, the arming of the 
militia, might be frustrated altogether. A similar view was 
taken by the Senate in 1855, by which it was then thought neces- 
sary, in order to enable the States and Territories to sell the 
arins theretofore distributed under the act of 1808, to make 
provision therefor by statute, as impliedly appears from the 
action of that body in passing, by way of amendment to the 
Army appropriation bill then pending before it, a section 
which provided: ‘“* That the governors of the several States 
and Territories be, and they are hereby, authorized to sell, to 
the best advantage, the arms heretofore distributed under 
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the act of April 23, 1808, and invest the funds arising out 
of such sales in other arms more suitable for the purposes 
contemplated by said act: Provided, That no arms be so 
purchased or provided except such as may be of the same 
description and caliber as those regularly adopted and in use 
in the Army of the United States.” This amendment was 
not concurred in by the House, on the recommendation of the 
Committee of Ways and Means, and so it did not become a 
law. Yet, while the negative action of the House cannot with 
certainty be attributed to a difference of view as to the power 
of the States and Territories over such arms under tbe then 
existing laws, (for it may have proceeded from a doubt as to 
the expediency of the proposed measure,) the affirmative 
action of the Senate can assuredly be taken as an indication 
of its sense with respect to such power, and that was clearly 
this, that the power, whatever it might be, did not include 
the right to alienate the arms without the consent of Con- 
gress. 

But to look at the subject from another stand-point: I have 
already adverted to the fact that the power of Congress to 
provide for the arming of the militia is expressly conferred 
by the Constitution. It is not maintained that this power is 
exclusively vested in Congress. It is merely an aflirmative 
power, and if not in its own nature incompatible with the 
existence of a like power in the States, it may well leave a 
concurrent power in the latter; so that if Congress did not 
choose to make any provision for arming the militia, it would 
be competent to the States to do it in such manner as they 
micht think proper. But when once Congress has carried 
this power into effect, its laws for the arming of the militia 
are the supreme law of the land; and all interfering State 
regulations must necessarily be suspended in their operation. 
(louston vs. Moore, o Wheat., ol.) Now, it appears that in 
the exercise of this power, and with a view to provide for the 
national defense, Congress had undertaken to furnish arms for 
the militia at the expense of the General Government. The 
kind and pattern of arms to be thus furnished were lett to the 
determination of the officers of the General Government; 
and hence such arms as were procured and transmitted by 
these oflicers to the States and Territories for the militia 
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thereof must be regarded as arms specifically provided therefor 
by the paramount law. This being the case, is it not obvious 
that the State and Territorial authorities could not rightfully 
exchange those arms for others of a different kind or pattern, 
and distribute the latter tothe militia in place of the former? 
or sell the arms so provided, and invest the proceeds of the 
sale in other property which such authorities might conceive 
to be more needful to promote the efficiency of the militia? 
In either of these cases the action of the State and Territorial 
authorities would manifestly be in direct collision with the 
supreme law of the land. 

Still, it is to be observed that the statute under considera- 
tion made no provision for any accountability to the United 
States in regard to the disposition of the arms after their de- 
livery to the State and Territorial authorities. When that 
took place, the control of the officers of the General Govern- 
ment over the arms ceased; and whether the fature desti- 
nation or use of the property was consistent with the design 
of the statute, depended wholly upon the good faith of the 
States and Territories themselves. Practically, then, they 
might do what they pleased with it, though the disposition 
made of it by them should defeat the ends of the statute; 
for no way ‘existed, as I conceive, to compel the execution of 
the trnst devolved upon them. 

By the 7th section of the act of March 3, 1855, (10 Stat., 
639,) the annual distribution of arms to the States, which, 
under the act of 1808, was made in proportion to the num- 
ber of the effective militia thereof, was required to be made 
according to the number of their Representatives and Sena- 
tors in Congress, respectively ; and, in regard to the Terri- 
tories and the District of Columbia, the arms were, by the 
same section, required to be distributed in such quantities 
and under such regulations as the President, in his disere- 
tion, might prescribe. These provisions are substantially 
embodied in section 1667 of the Revised Statutes. They 
modify the previous law no further than to introduce a new 
basis for making distribution of the arms to the States and 
Territories, which thenceforth took the place of the one orig- 
inally prescribed. 

Thus the law remained, touching the transmission of arins 
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to the several States and Territories for the militia, up to the 
time of the adoption of the Revised Statutes; and I discover 
nothing in the provisions of the latter indicative of an inten- 
tion on the part of Congress to clothe the States with any 
right of property in the arms thereafter to be transmitted to 
them, other or different from that which they had in the arms 
theretofore deposited with them. 

The purpose of the annual appropriation thereby provided 
is the same, precisely, as was that of the similar appropriation 
provided by the statute formerly in force, viz, to furnish arms 
for the militia. The basis upon which the arms are to be 
distributed to the States is likewise the same as that pre- 
viously established, (t.e., by the act of 1855 cited above,) and 
they are required to be transmitted to the several States by 
the United States. It is true that in the Revised Statutes 
there is no clause expressly directing the arms to be distrib- 
uted by each State to the militia thereof, as there was in the 
former statute; but the omission to insert any such clause 
therein is not to be understood as signifying an intent to 
relieve the States from that charge. The inference necessa- 
rily follows, from the declared purpose for which the appro- 
priation for procuring the arms is made, that they are to be 
transmitted to the States for distribution among .the militia, 
and for that object solely; and an express direction to that 
effect not being therefore really needed, it is probable that for 
this reason none was inserted. 

Viewing the provisions of the Revised Statutes, above 
quoted, in connection with the previous legislation, I am 
unavoidably brought to the conclusion that, in contemplation 
of those provisions, the arms transmitted to the States there- 
under are to be held by them for a specific purpose only, 
which is pointed out therein; that they therefore become, 
strictly speaking, invested with nothing more than a quali- 
fied property in such arms; and that they cannot, asa mat- 
ter of right, and without thereby interfering with the regu- 
lations of Congress on a subject over which its authority is 
necessarily paramount, make any disposition or use of such 
artis Which defeats the purpose referred to, thongh if this 
should be done there would seem to be no remedy without 
further legislation by Congress. 
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In answer, then, to the question propounded, I have the 
honot to state that, in my opinion, the States do not, by the 
existing laws, have “the right of property in the arms issued 
for arming the militia,” if an absolute right of property is there 
meant; and that they derive no authority, under those laws, 
to sell or dispose of such arms at their pleasure. 

As I have already observed, the statute makes no provis- 
ion for any accountability whatever to the General Govern- 
ment respecting the disposition of the arms when they have 
once been delivered to the States; Congress having seen fit 
to leave it entirely to the good faith of the latter, after the 
delivery takes place, to carry out the purpose contemplated 
in furnishing the arins. 

In regard to the actual case here presented, which concerns 
@ part of the quota of arms due the State of Virginia, I may add 
that the disposition of the revolvers hereinbefore mentioned, 
recently sought to be made by the authorities of that State, 
would clearly have been unwarranted by the existing laws of 
Congress on the subject of arming the militia. It was accord- 
ingly very proper for the Chief of Ordnance to withhold the 
delivery of the revolvers to the parties to whom the orders 
issued therefor had been assigned. He could not, under 
those laws, recognize any right in such parties to the revolv- 
ers. But the arms cannot be indefinitely withheld from the 
State; the statute requiring them not only to be annually dis- 
tributed, but to be transmitted to it by the General Govern- 
ment. After this is accomplished, the officers of the latter 
have nothing further to do with the arms so transmitted. 

I am, sir, very respectfully, your obedient servaut, 
GEO. LH. WILLIAMS. 
Hon. WM. W. BELKNAP, 
Secretary of War. 


APPOINTMENT IN THE ARMY. 


Where an officer in a regiment has resivned, or is lawfally dismissed from 
the service, and his connection with the Army has thus ended, he can- 
not afterward be legally restored by re-appoiutmeut to his former grade 
and position, if he would thereby be made to outrank other officers then 
already bolding commissions in the regiment, unless such re-appoint- 
ment is specially authorized by Congress. 
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The re-appointment in the above case is precluded by the Army Regula- 
tions, which have the force and effect of law, and which require, as a 
generai rule, all vacancies in the regimental offices to be filled by pro- 
motion according to seniority. 


DEPARTMENT OF JUSTICE, 
November 20, 1874. 

Siz: Your communication to me dated the 10th ultimo 
propounds this question: ‘‘Can a person whose connection 
with the Army as a commissioned officer has been severed 
by resignation or legal dismissal be legally restored to his 
former rank or commission by re-appoiutment to fill a va- 
cancy in a regiment or corps of the Army, where, by such re: 
appointment, he will become superior in rank and position to 
another officer who holds a commission in the same regiment 
or corps prior to such re-appointment ?” 

If I correctly understand the above question, its import 
and practical bearing may be illustrated by the following hy- 
pothetical case: The senior captain in a regiment resigns or 
is lawfully dismissed from the service, and thus ceases to be 
an officer of the Army; afterward, (there being a vacant 
captaincy inthe regiment, ) it is proposed torestore him by re.ap- 
pointment to his former grade and position, whereby he would 
outrank other officers then already holding commissions in 
the same regiment; can such re-appointment be legally made? 
Here the question involves the rights of such of those other 
officers as belong to the grade to which it is proposed to make 
the appointment, as well as the rights of such of them as belong 
to the next interior grades. But, regarded in either aspect, its 
solution would seem to depend upon the same point, viz, 
whether the appointment is or is not precluded by certain 
regulations of the Army, hereinafter referred to, which pre- 
scribe a mode for filling vacancies therein. 

In an opinion which I had the honor to communicate to 
you on the 9th of January, 1873, in the case of Major Absa- 
lom Baird, (see ante, p. 164) the question as to the power of 
Congress to regulate promotions and appointments in the 
Army was considered at some length; and after a review of 
the action theretofore had on the subject of such promotions 
and appointments, both by the Executive and by the legisla- -* 
ture, the conclusion arrived at was stated in the following 
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terms: “It may therefore be regarded as definitely settled by 
the practice of the Government, that the regulation and gov- 
ernment of the Army include, as being properly within their 
scope, the regulation of the appointment and promotion of 
officers therein. And as the Constitution expressly confers 
upon Congress authority ‘to make rules for the governmeut 

and regulation of’ the Army, it follows that that body may, by 
virtue of this authority, impose sach restrictions and limita-- 
tions upon the appointing power as it deems proper in regard 
to making promotions or appointments to fill any and all 
vacancies, of whatever kind, occurring in the Army, provided, 
of course, that the restrictions and limitations be not incon- 

sistent or incompatible with the exercise of the appoiuting 
power by the department of the Government to which that 
power constitutionally belongs.” 

I beg to refer you to the same opinion, and also to a pre- 
vious one sent to you on the 22d of January, 1872, (the latter 
relating to certain vacancies in the Quartermaster’s Depart- 
ment, see ante, p. 2,) for an expression of my views with 
respect to the present regulations as to the filling of vacan- 
cies in the Army, which are comprised in paragraphs 19, 20, 
and 21 of the Army Regulations of 1863. There the result 
reached is, that those regulations (being, as they are shown 
to be, sanctioned by Congress) have the force and effect of 
law, and must be taken to control the appointing power in 
regard to that subject until Congress otherwise provides. 

The regulations just referred to require, as a general rale, all 
vacancies occurring in the Army to be filled by promotion 
according to seniority; and this requirement, agreeably to 
the above view, is binding asalaw. Its existence and eflicacy 
as such are, moreover, distinctly recognized in section 1205 
of the Revised Statutes. Thus in that section, after making 
some provisions touching the transfer of officers from the line 
to the statf, the statute reads: ** When any ofticer so trans- 
ferred has, in virtue of seniority, obtained or become entitled 
toa grade in his regiment equal to the grade in his commis- 
sion in the staff, he shall vacate either his commission in the 
hue or his commission in the staff.” Here, one of the con- 
tingencies provided for is that of an officer becoming entitled 
to a superior grade in his regiment in virtue of seniority. This 
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provision clearly recognizes the existence of a law under 
which an officer who holds the senior commission in an infe- 
rior grade thereby acquires a right to be appointed to a 
superior grade on the happening of a vacancy therein, and in 
adopting it Congress obviously bad in mind the then subsist- 
ing regulations for filling vacancies in the military service by 
promotion, in which seniority is the governing principle. 
(See, also, in this connection the preamble to the act of June 
16, 1874, chap. 290; also, the act of June 8, 1872, chap. 351.) 

In the hypothetical case under consideration, the circum- 
stance that the person whom it is proposed to appoint for- 
merly held the same rank or position in the regiment as that 
to which the appointment would be made, is not material. 
His previous connection with the service having ceased, he 
_ thereupon became a civilian,-and in a legal point of view he 
can be regarded as standivg on no different ground, relatively 
to an appointment to such rank or position, than that occu- 
pied by any civilian who may never have been in the Army. 
{f it would be contrary to the law of the military service to 
appoint the one thereto, so would it be to appoint the other. 

Looking at the subject in this light, it is very plain that 
the proposed appointment here could not be made consistent 
with the requirements of that law—by which I mean the regu. 
latious of the Army—in regard to filling vacancies. So that 
the point hereinbefore suggested, whether such appointment 
is or is not precluded by those regulations, should, in my 
opinion, be resolved in the affirmative. 

Thercfore, assuming that the case set forth in general 
terms in the question propounded by you corresponds in 
character with the hypothetical one stated by me, the answer 
1 make to that question is, that a person, such as is described 
therein, cannot be legally restored to his former rank and posi- 
tion in the regiment or corps by re-appointment. To enable 
this to be done, it will be necessary to obtain authority from 
Congress. 

Lam, sir, very respectfully, your obedient servant, 
GEO. H. WILLIAMS. 
Ylon, Wa W. BELKNAP, 
Scerctary of War. 
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INTERNATIONAL EXHIBITION. 


‘The property of exhibitors at the Internatiovual Exbibition, at Philadel- 
phia, in 1¢76, will not be liable to seizure for any debts, claims, or 
demands whatsoever against the Centennial Commission, or against any 
other corporate body, person, or association of persons connected with 
said exhibition. 

DEPARTMENT OF JUSTICE, 
November 27, 1874. 

Sir: I have the bonor to acknowledge the receipt of your 
Jetter of November 4, 1874, and the papers transmitted there- 
with, being copies of the following documents: a letter 
addressed to the Secretary of State, of date 16th Septem- 
ber, 1874, by Baron Schwartz-Senborn, minister of Austria- 
Hungary ; a letter addressed to the Secretary of the Inte- 
rior, dated November 2, 1874, by Hon. Alfred T. Goshorn, 
Director-General of the International Exhibition, 1876; and 
& communication from Hon. John L. Shoemaker, counselor 
and solicitor for the Centennial Comwmission, addressed to the 
Director-General of the Exhibition. These papers all relate 
to the subject of your letter, and to the question upon which 
you request of me an expression of opinion. That ques- 
tion is, Whether the goods of foreign exhibitors, sent to the 
International Exhibition to be inaugurated at Philadelphia, 
July 4, 1876, “will be free from seizure by the creditors 
of the Centennial Exhibition Commission and Committee, so 
that they (the foreign exhibitors) may not lose their property 
or have difficulty in removing the same.” 

The laws which have been passed concerning the “Inter- 
national Exhibition” are the acts of Congress, approved 
March 3, 1871, (16 Stat., 470,) and June 2, 1872, (17 Stat., 202.) 
Also, the acts of the legislature of the State of Pennsylvania 
passed June 2, 1871, (Laws of Pennsylvania for 1871, p. 1311,) 
and March 27, 1873, (Laws of Pennsylvania for 1573, p. 50.) 
Upon a careful reading of these statutes, I find in them no 
provision giving to the Centennial Commission, or to any 
corporation or association of persons connected with the 
management of the exhibition, any property-interest in the 
goods of the exhibitors. These persons and bodies-corporate 
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will have no ownership in the goods. They will be, at most, 
depositaries or bailees having the temporary custody of the 
goods for the purposes of the exhibition. The relations of 
all parties to the goods, upon their admission to the exhibi- 
tion, will be governed by the laws of the Commonwealth of 
Pennsylvania. In that State, as everywhere, it is true gen- 
erally that the property of one cannot be taken for the debt 
or liability of another. There must be, in the debtor, owner- 
ship, or an estate in the thing, to enable the creditor to exe- 
cute his process upon it. 

The law of Pennsylvania is very careful to protect the 
rights of persons to their property which is in the hands of 
others, and holds only that which the debtor ovens answerable 
for his debts. The reports of her highest tribunal abound 
with cases which, under a great variety of circumstances, 
show the prevalence of this general rule. That court has de- 
cided that a sheriff is liable in damages as a trespasser, at 
the snit of the real owner, for levying an attachment upon 
goods in the possession of another, and making a return upon 
the writ that they were “attached,” although there was no 
“manual handling of the goods by the sheriff nor removal of 
them.” Other cases, showing the strictness of the rule, are, 
Npangler vs. Admrs. of Martin, 16 Serg. & 2., 68; Cane vs. 
Watmough, 6 Whar., 117; Banks vs. Jones, 42 Penn., 536; 
same case, 4£ Penn. 253. Under the law of Pennsylvania, 
as shown by these cases, it is very clear that the goods of 
the exhibitors will be free from all liability to seizure upon 
demands against the commission for which no superior len 
can be claimed. 

The classes of obligations, for the satisfaction of which 
liens attach to real estate and sometimes to the personal 
property found on it, are taxes, rent, and the claims of me- 
chanics, material-men, and laborers upon buildings or struc- 
tures, to the erection of which they have contributed skill, 
materials, orlabor. By the law of Peunsylvania, the personal 
property of the tenant or occupier of real estate upon which 
taxes are assessed is Hable to be distrained for those taxes; 
but the goods of others in the possession of the tenant, and 
found uponthe premises, areexempt. (2 Brightly’s Purdon’s 
Digest of the Laws of Pennsylvania, 1370; sec. 90 of the Tax 
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Laws; see Moore vs. Marsh et al., 60 Penn., 46.) <As to rent, 
it is well settled by repeated decisions of the supreme court 
of that State that the goods of strangers, in the possession 
of the tenant, are privileged from seizure for rent due upon 
the premises, where the course of the tenant’s business must 
of necessity give him such possession. For the benefit of 
trade, and for the public convenience and advantage, the 
goods of third persons put in the way of business upon rented 
premises are protected from distress for rent. It would not 
be less prejudicial to the public than unjust to the owner 
were his property liable to be seized for the debts of those 
through whose hands, in the current of the world’s business, 
ae must pars (Brown vs. Sims, 17 Serg. & B., 138; Riddle 

. Welden, 5 Watts, 9; Cadicalader vs. Tindall, 20 Penn., 20; 
Bri iggs vs. Large, 30 Penn. sy 234.) 

In Brown vs. Sims it was said by Chief-Justice Gibson 
that “the right to distrain the property of a stranger rests 
on no principle of reason or justice,” and that the exceptions 
would, in theend, eatout the rule. The principle upon which 
he rests these exceptions, viz, the public convenience and 
advantage, is present and dominant in the case under discus- 
sion. It is for the convenience and advantage, and I will add 
for the good name and honor, of the whole nation, but particu- 
larly of the city of Philadelphia and the Commonwealth of 
Pennsylvania, that the property of all exhibitors, especially 
those from abroad, should be free from all liability for the 
debts of those who are to control and manage the exhibition, 
whether those debts be for taxes, rent, or any obligation what- 
soever. 

The claims of mechanics, material-men, and laborers, who 
contribute skill, materials, and labor in the erection of the 
buildings, can be made liens upon them, but those liens can- 
not be extended so as to attach to the goods placed in the 
buildings. (Secs. 1, 2, 18, of the mechanics’ lien act, 2 Bright> 
ly’s Purd. Dig., p. 1025. ) 

As regards liability for rent and taxes, I have considered 
the question as if the ground on which the buildings are to 
be erected for the Centennial Exhibition, and the buildings 
also, were subject to taxation, and the commission having the 
control of the exhibition a tenant owing rent to the owner 
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of the premises. This, however, is far from the fact. The 
ground is public property, owned by the city of Philadelphia, 
and is not, as I understand, subject to taxation. It is freely 
tendered by that municipality to the use of those who, by 
law, will manage and control the exhibition, and they are not 
considered to be in the situation of tenants owing rent toa 
landlord: 

For the reasons above set forth, I am clear in the opinion 
that the goods of those who shall appear as exhibitors at the 
“International Exhibition” will, under the laws of Penn- 
sylvania, be entirely free from liability to seizure for any 
debts, claims, or demands whatsoever against the Centennial 
Commission or any other corporate body, person. or associa- 
tion of persons having to do with said exhibition. I cannot 
conceive of any risk, from this source, of the loss of their 
goods by foreign exhibitors, nor of any difficulty they will 
meet with in removing their property. 

Verv respectfully, your obedient servant, 
GEO. H. WILLIAMS. 

Hon. C. DELANOv, 

Secretary of the Interior. 


t 


CASE OF GENERAL SCHUYLER HAMILTON. 


The claim of General Schuyler Hamilton to be placed on the retired-list 
of the Army, based on his appointment to the.staff of Brevet Lieuten- 
ant-General Scott asa military secretary, is inadmissible under the laws 
in force; he not being now an officer on the active-list by virtue of 
that appointment. 

Under the act of March 3, 1857, chap. 106, Brevet Lieutenant-General 
Scott was entitled, when exercising command according to that rank, 
and then only, to the staff to which he had appointed General Hamil- 
ton; and upon the retirement of the former from active service, and 
consequent withdrawal from command, to wit, on the lst of November, 
1761, the appointment of the latter was ipso jure revoked. 


DEPARTMENT OF JUSTICE, 
November 28, 1874. 
Sir: IT have examined the papers in the matter of the ap- 
plication of General Schuyler Hamilton to be placed on the 
retired-list of the Army, sent to me under cover of your let- 


TO THE SECRETARY OF WAR. 507 


Case of General Schuyler Hamilton. 


ter of the 20th of April last, in which letter you request my 
opinion as to whether he can legally be placed on that list. 

It appears by these papers that on the 9th of May, 1861, 
while General Hamilton was serving as a private in the 
Seventh Regiment of New York Volunteers, he received an 
appointment to the staff of General Scott as a military sec- 
retary, with the rank of lieatenant-colonel, which he accepted, 
and he afterward entered upon duty in that capacity. This 
appointment was made by General Scott under the provisions 
of section 16 of the act March 3, 1857, (11 Stat., 205.) Sub- 
sequently General Hainilton was by the President appointed 
an aid-de-camp, with the rank of colonel, under the act of 
Augast 5, 1861, (12 Stat., 3145) bunt. this office he vacated 
under an order of discharge issued by the President in De- 
cember, 1861. Lfe was next appointed a brigadier-general 
of volunteers; and next a major-general of volunteers, which 
position he resigned in February, 1863. 

The application of General Hamilton, however, is not based 
upon either of the last-mentioned appointments, (i. e., of aid- 
de-camp, brigadier-general, or major-general,) but upon the 
appointment of military secretary, which he received from 
General Scott as aforesaid. 

This application involves the assumption, on his part, that 
he is at the present time a commissioned officer on the 
active-list of the Army, by virtue of that appointment; for 
he must be aware that unless he is an officer of that descrip- 
tion he cannot claim the benefit of the existing provisions of 
law which authorize the retirement of Army officers. But I 
think it is very manifest from an examination of the statutes 
relating to the said appointment of military secretary, taken 
in connection with the facts of the case as presented, that the 
assumption adverted to has nothing whatever to rest upon. 

In March, 1855, the grade of lieutenant-general, by brevet, 
was conferred upon General Scott, to take rank from March 
29, 1847, pursuant to the authority given by a resolution of 
Congress approved February 15, 1855, (10 Stat., 723.) 

By section 16 of the act of March 3, 1857, (11 Stat., 205,) it 
was declared that said resolution should be so construed from 
and after March 29, 1847, in favor of the brevet lieutenant- 
general appointed thereunder, “while exercising command 
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according to that rank,” as to entitle him to the pay, allow- 
ances, and staff specified in the 5th section of the act of May 
28, 1798, (1 Stat., 558.) 

The staff specified in the Sth section of the act of May 28, 
1798, comprised a number of aids, not exceeding four, and 
secretaries, not exceeding two, each of whom was to have 
the rank, pay, and emoluments of a lieutenant-colonel; and 
these aids and secretaries were authorized to be appointed, 
from time to time, as he might judge proper, by the lieutenaut- 
general provided for in that section. | 

The power to appoint aids and secretaries, with which the 
lieutenant-general was invested by the 5th section of the act 
of 1798, was conferred upon the brevet lieutenant-general by 
the 16th section of the act of 1857; and, as I have before in- 
timated, the appointment of General Hamilton, as military 
secretary, was made under the latter section. 

It is to be observed, also, that the act of 1857, in providing 
for a staff for the brevet lieutenant-general, makes him enti- 
tled to the staff specified as aforesaid “while exercising com- 
mand according to that rank ;” and that it would seem to be 
a necessary implication from the language of this provision, 
that when not exercising command according to that rank 
he would not be entitled to the staff referred to. 

By the 15th section of the act of August 3, 1861, (12 Stat., 
239,) any commissioned oflicer of the Army, who should have 
served as such for forty consecutive years, might be retired 
upon his own application, with the pay and emoluments 
allowed by that act; but by a proviso contained in the 
16th section of the same act, in case of the retirement of the 
brevet lieutenant-general thereunder, it was to be without 
reduction in his current pay, subsistence, or allowances. 

On the 1st of November, 1861, upon his own application, 
Brevet Lieutenant-General Scott was placed upon the list of 
retired officers of the Army, and thereby withdrawn from 
active service and command. 

At this point the question naturally arises, whether the 
appointment of General Hamilton as military secretary was 
not determined by the withdrawal of Brevet Lieutenant-Gen- 
eral Scott from active service and command. 

T cannot but think that such was its fate. Under the act 
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of 1857, as has been shown, Brevet Lieutenant-General Scott 
was entitled, when exercising command according to that 
rank, and then only, to the staff to which he had appointed 
General Hamilton. On his retirement from active service 
and consequent withdrawal from command, that condition of 
things which was not less essential to the legal continuance 
of such staff than it was to originally entitle him thereto, 
ceased to exist; and thereupon, in my judgment, the ap- 
pointment of General Hawilton ipso jure terminated. 

Other objections might be urged against the assumption 
involved in the application under consideration, but it seems 
to me to be unnecessary to pursue the subject further, the 
result already arrived at conclusively establishing, to my 
“mind, that, under the laws now in force, General Hamilton 
cannot legally be placed on the retired-list of the Arny. 

I have the honor to be, very respectfully, your obedient 


servant, 
GEO. H. WILLIAMS. 
Hon. Wm. W. BELKNAP, 


Secretary of War. 


» 


CITIZENSHIP—CASE OF CHARLES LEVY. 


By acopy of the registry of births at Hamburg, in Germany, it is shown 
that Rudolph Carl Levy was born in that place on the 22d of February, 
1853; and on the 10th of July, 1873, he was admitted to citizenship in 
the United States, under the namo of Charles Levy, by the court of 
hustings of the town of Staunton, in the State of Virginia, as shown by 
the record of that court. Upon the question whether Levy should be 
recognized by the United States as a citizen thereof: Advised that the 
judgment of said court (it appearing to have jurisdiction in the matter 
of admitting aliens to citizenship, and there being no appeal from its 
decisions in such matter) is to be regarded as final and conclusive upon 
the facts in the case of Levy, and consequently that he should be recog- 
nized by the Government as a citizen of the United States. 


DEPARTMENT OF JUSTICE, 
December 3, 1874. 
Siz: I have the honor to acknowledge the receipt of your 
letter of the 25th of November, 1874, and of the papers trans- 
mitted therewith, to wit, a copy of the registry of the birth 
of Rudolph Carl Levy, certified by the registrar of the Ger- 
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man Israclitish Congregation at Hamburg, and a copy of the 
record of the proceedings of the court of hustings of the city 
of Staunton, State of Virginia, upon the admission of Charles 
Levy to citizenship in the United States of America. 

+ These documents seem to be properly authenticakd. The 
first shows that Rudolph Carl Levy was born on the 22d day of 
February, 1853, in Hamburg, Germanys, and the second proves 
that by the court of hustings, of the city of Staunton, Vir- 
ginia, Charles Levy was admitted to citizenship in the United 
States on the LOth day of Jaly, 1873. 

Presuming that Rudolph Carl Levy and Charles heey are 
different names for the same person, (though this fact is not 
made absolutely certain by the evidence,) I proceed to answer 
the inquiry suggested by the minister of the German Empire, 
whether Levy will be recognized by the Uuited States Gov- 
erninent as an American citizen. 

The court of hustings of the city of Staunton is a court of 
record in the State of Virginia. It is a court of common-luw 
jurisdiction, having a seal andaclerk. (Codeof Virginia, 1873, 
pp. 87, 143, 1036.) It is, therefore, a court having jurisdic- 
tion in the matter of admitting aliens to citizenship. (Section 
2165, Rev. Stat.) The record shows that this court, having 
found upon evidence in Levy’s case the facts anid conditions 
required by section 2167, Revised Statutes, adjudged that he 
be admitted to citizenship in the United States of America. 
This was a judicial act, by a court of competent authority, 
upon such hearing and finding of facts as the law prescribes. 
It has the force and effect of a judgment. I find no law by 
which an appeal can be taken from it, and certainly I know 
of no authority or provision of law which will warrant the 
executive power of the Government in evading it or treating 
itas anullity. The decision of the bustings court of Staun- 
ton is, in my opinion, final and conclusive; and in accordance 
therewith Charles Levy must be recognized by the United 
States Government as an American citizen. (6 Cranch, 176; 
4 Peters, 108.) 

Iam, very respectfully, your obedient servant, 
GEO. H. WILLIAMS. 
Hou. HAMILTON FISH, 
Secretary of State. 
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TESTIMONY OF ACCOMPLICES. 


The prohibition contained in section 19 of the act of June 22, 1874, chap. 
391, against compromising or abating any claim of the United States 
for any fine, penalty, or forfeiture incurred by a violation of the cus- 
toms-laws, does not apply to such arrangements as are ordinarily made 
by district attorneys for obtaining the testimony of accomplices in crim- 
inal cases, whereby an assurance is given to the accomplice, who is to 
be used as a witness, of exemption from prosecution iu case he acts in 
good faith and makes a full disclosure. 


DEPARTMENT OF JUSTICE, 
December 12, 1874. 


Siz: I have the honor to acknowledge the receipt of your 
letter of the 23d ultimo, transmitting for my consideration a 
communication from the United States attorney for the south- 
ern district of New York, in which he propounds an inquiry 
touching the proper construction of section 19 of the act of 
June 22, 1874, entitled “An act to amend the customs.-rev- 
enue laws and to repeal moieties.” 

That section provides, “ That it shall not be lawful for any 
officer or officers of the United States to compromise or abate 
any claim of the United States arising under the customs 
laws, for any fine, penalty, or forfeiture incurred by a viola- 
tion thereof; and any officer or person who shall so compro- 
mise or abate any such claim, or attempt to make such com- 
promise or abatement, or in any manner relieve or attempt 
to relieve from such fine, penalty, or forfeiture, shall be 
deemed guilty of a felony, and on conviction thereof shall 
suffer imprisonment not exceeding ten years, and be fined 
not exceeding ten thousand dollars: Provided, however, That 
the Secretary of the Treasury shall have power to remit any 
fines, penalties, or forfeitures, or to compromise the same, in 
accordance with existing law.” 

The point on which my opinion is desired I understand to 
be, whether the prohibition against compromising or abating 
any claim of the United States for any fine, penalty, or for- 
feiture incurred by a violation of the customs-laws contained 
in the section above quoted applies to arrangements made 
by the district attorney, of his own authority and upon his 
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official responsibility, for obtaining the testimony of accom- 
plices in criminal cases, whereby the accomplice, called as a 
witness in behalf of the Government, is assured that he will 
not be prosecuted if he makes an honest disclosure of the 
facts at the trial. 

I do not think that the prohibition is applicable to arrange- 
ments of that sort. The necessity for admitting the testi- 
. mony of accomplices is universally recognized, it being often 
impossible to bring the principal offenders to justice without 
this kind of evidence. To take away the means of securing 
such testimony would be equivalent to an inhibition of its 
use, and from this the most mischievous consequences wopld 
ensue, because (as was remarked by Lord Chief-Justice Ab- 
bott, see 33 How. St. Tr., 689) it would not only happen that 
many heinous crimes and offenses would pass unpunished, 
but great encouragement would be given to bad men by with- 
drawing from their minds the fear of detection and punish- 
ment through the instrumentality of their partners in guilt, 
and thereby universal confidence would be substituted for 
that distrust of each other which naturally possesses men 
engaged in wicked purposes, and which operates as one of 
the most effectual restraints against the commission of those 
crimes to which the concurrence of several persons is required. 

Thus, the public interests, as well in regard to the preven- 
tion of crime as in regard to its punishment, are deeply con- 
cerned in the existence of some means whereby the testimony 
of accomplices may be secured for the Government; and I 
cannot believe that Congress intended by the aforesaid sec- 
tion to prevent the prosecuting officer from making use of 
what experience has shown to be the only practicable means 
which is available to that end, viz, the giving an assurance 
to the accomplice, who is to be used as a witness, of exemp- 
tion from prosecution in case he acts in good faith and makes 
a full disclosure. 

I aw, sir, very respectfully, your obedient servant, 
GEO. H. WILLIAMS. 
Hon. B. H. Bristow, 
Secretary of the Treasury. 
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INTERNAL REVENUE—CLAIMS FOR REFUND ON STAMPS. 


Stamps or stamp-duties come under the provisions of section 3223 of the 
Revised Statutes, imposing a limitation on claims for the refunding of 
internal taxes; and hence claims fora refund of money paid for stamps 
must be presented to the Commissioner of Internal Revenue within two 
years from the time they have accrued, otherwise they will be barred. 

Where a trust-deed was executed to secure certain bonds, and duly stamped 
and delivered, but the bonds not having been issued as contemplated, 
the deed was subsequently canceled, and in lieu thereof a new trust- 
deed and bonds of another description were thereupon executed and 
delivered: Held that the case of the first-mentioned deed is within the 
provisions of section 3426 of the Revised Statutes, and presents a case 
for allowance by the Commissioner, unless barred by section 3223. 


DEPARTMENT OF JUSTICE, 
January 7, 1875. 

Sir: In your letter bearing date December 31, 1874, at the 
suggestion of the Commissioner of Internal Revenue, you 
ask my opinion upon the following question: ‘“ Are claims 
for an allowance for stamps, under section 3426, Revised 
Statutes, (section 161 of the act of June 30, 1864, as amended 
by section 41 of the act of June 6, 1872,) barred by the pro- 
visions of section 3228, Revised Statutes, (section 44, act of 
June 6, 1872,) when not presented within the time prescribed 
by said section?” 

I give an affirmative answer to the question. Section 3228, 
Revised Statutes, likesection 44 of theact of June 6, 1872, from 
which it is taken, is intended to be and is an act of limitation 
upon all claims for the refunding of internal taxes. A stamp 
or a stamp-duty is a pecuniary burden laid upon a specific 
thing by governmental authority for the support of the Gov- 
ernment; and this is the definition of atax. The terms “ stamp- 
duty” and “stamp-tax” are used interchangeably in the inter- 
nal-revenue laws, as meaning the same thing. ‘There can be 
no rational doubt that stamps or stamp-duties are internal 
taxes. They are, therefore, within the meaning of sec. 3228, 
Revised Statutes; and claims fora refund of money paid for 
them must be presented to the Commissioner of Internal Rev- 
enue within two years from the time the claims or “ causes 
of action” accrue, and if not so presented they are barred. 

Again, a case is stated in your letter as follows: “July 15, 

33 0 
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1871, a deed was executed by the Atlantic and Lake Erie 
Railway Company, conveying its property to a trustee, in trust, 
to secure the payment of certain coupon-bonds, which, at that 
time, it purposed to issue. The deed was stamped at the 
rate of one dollar for each and every thousand dollars of the 
proposed bonds, and was delivered to the trustce and duly 
recorded. None of the bonds described in the deed were ever 
issued, but the company canceled both the trust-deed and 
the bonds, and, in lieu thereof, a new trust-deed and uew 
bonds, of another description, were executed and delivered.” 
And the question is, whether this case falls within the provis- 
ion of section 3426, Revised Statutes. 

The trust-deed first mentioned was intended to be a se- 
curity for money loaned to the company, of which loan the 
bonds set forth in the deed, when issued, would be the evi- 
dence. This was its sole purpose. Until the bonds were 
issued, the deed, though delivered, was of no force or signifi- 
cance. It conveyed no interest to the trustee or anybody 
else. It had no vitality. There was certainly no necessity 
for stamping the paper, for it had not yet come into life as a 
conveyance. The action of the company in stamping, deliv- 
ering, and recording it, was premature. Error or mistake 
was discovered in the transaction, and both deed and bonds 
were canceled. Now, the conveyances which the law of 1864 
required to be stamped were such as conveyed some interest, 
or for which some consideration was given, and the stamp 
was a tax upon the value of the interest conveyed, or upon 
the amount of money borrowed, in case of a mortgage or a deed 
of trust made for the security of a loan. But this paper was 
a nullity; it conveyed nothing, it secured nothing. 

I am of opinion, therefore, that the case is fairly within 
the words and intent of section 3426, Revised Statutes. The 
stamps were ‘through mistake unnecessarily used, and the 
rates or duties represented by them were paid in error.” 
And I think’ it is a case for an allowance by the Commissioner, 
unless the claim is barred by section 3228, according to the 
view thereof above expressed. 

I am, very respectfully, your obedient servant, 
GEO. H. WILLIAMS. 
Ilon. B. H. BRISTOW, 
Secretary of the Treas:ry. 
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PAYMENT OF COTTON-CLAIMS AT THE TREASURY. 


The words “lawful owners,” as employed in the 5th section of the act of 
May 18, 1872, chap. 1872, signify such persons as have a legal interest in 
the proceeds of the cotton or in any portion thereof; that is to say, first, 
the holders of the absolute legal title to the cotton at the time of its 
seizure; and, second, those who had possession in a representative 
capacity, with a lien for services or for advances and expenses. 

The claimant of a purely equitable interest, (i. e., one who can only claim 
through a trustee, the legal title being in the latter,) cannot, in general, 
be deemed the lawful owner within the meaning of the act. Exceptions 
hereto indicated. 

The executors or administrators of deceased lawful owners are thoir legal 
representatives; but these may also, under some circumstances, be the 
heirs or next of kin of such owners. 

It is not the duty of the Secretary, under said act, to decide between con- 
flicting claims on equitable grounds alone; and in a coutest between 
a trustee and a beneficiary, the former is entitled to possession where 
the trust remains unexecuted and possession is necessary to enable him 
to execute it. 

In May, 1863, one H., a resident of Arkansas, being the owner of certain 
bales of cotton, sold and delivered the same tothe Bank of Chattanooga, 
Tennessee, receiving therefor the price agreed upon. Afterward these 
bales, (the name of the cashier of the bauk being marked thereon,) 
while in his possession, were unlawfully seized by the agents of the 
United States, sold, and the proceeds turned into the Treasury. By a 
law of Tennessee, in force at the time of the sale, banks of that State 
were prohibited from using or employing any of their moneys in trade 
or commerce: Held that, notwithstanding said law, the purchase was 
valid as between H. and the bank, and consequently that, as between 
them, the latter was lawful owner of the cotton when seized. 

However, assuming that the purchase in that case, although in the name 
of the bank, was in fact made by the bank (not with its own funds, 
but) with the funds of a third party, or with funds belonging to the 
estate of a decedent, the ownership of the cotton was in the estate or 
party with whose money it was bought. 

The seizure of cotton by an authorized agent of the Treasury Department 
docs not raise a conclusive presumption that the proceeds thereof went 
into the Treasury. 

DEPARTMENT OF JUSTICE 
January 21, 1875. 
Sir: I have considered atteutively the subject of your 
communication of August 20, 1874, in which you request my 
opinion upon certain questions having reference to the prac- 
tical administration of the 5th section of the act of Congress 
¢ May 18, 1872, (17 £tat., 134.) 


516 HON. GEORGE H. WILLIAMS 
Payment of Cotton-Claims at the Treasury. 


The act provides that the net proceeds of “all cotton seized 
after the 30th day of June, 1865, by the agents of the Govern. 
ment unlawfully, and in violation of their instructions,” shall 
be paid directly to the “lawful owners” of said cotton or to 
their legal representatives. 

You ask, first, “Who are to be deemed the lawful owners, 
or what constitutes lawful ownership under the act %” 

The statute is a remedial one. It provides a suminary 
process, for those who claim to have been the owners of the 
cotton, to reach the proceeds of it, to wit, direct application 
to the Secretary of the Treasury. Heis made the final judge 
and executor of the law, and there 1s no appeal from his decis- 
ion. It was evidently the intention of Congress that the Secre- 
tary should pay over the proceeds to those who have a legal 
right to the immediate possession of them. They are the law- 
ful owners intended by the act who have a legal interest in the 

proceeds or any portion of them. And by this I mean, pri- 
marily, the holders of the absolute legal title to the cotton at 
the time of its seizure ; aud, secondly, those who had posses- 
sion in a representative capacity, with a lien for services or 
for advances and expenses. I refer to the case of The United 
States vs. Villalonga, on appeal from the Court of Claims. In 
this case, it has been held by the Supreme Court, at its pres- 
ent term, that “the owner spoken of in the 3d section of the 
captured and abandoned property act having a right to the 
proceeds thereof is he who has the legal interest in those pro- 
ceeds, and a factor who made advances before the capture 
can at most recover only to the extent of his lien.” The court 
decides that the holder of the legal title is the ‘‘owner” enti- 
tled to the proceeds of the property under the act of March 
12, 1863, but does not exclude the lien-holder from the bene- 
fit of its provisions. 

Secondly, you inquire, * Is the owner of a purely equitable 
interest a lawful owner within the meaning of the statute ?” 

By the owner of a purely equitable interest, I understand 
one who can claim only through a trustee, the legal interest 
being in the latter; and, generally, I should say that the 
trustee is the lawful owner intended by the act; and yet, if 
the purpose of the trust has been entirely accomplished, as in 
case of an estate which has been settled, the debts 211 paid, 
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and nothing remains but that the heirs or next of kin should 
take the assets, I think these may well be considered the 
lawful owners, especially if it should appear that the admin- 
istrator has been discharged. 

Third, ““‘Who are to be deemed legal representatives of 
Jawful owners ?” 

I answer, that the legal representatives of deceased persons 
who were lawful owners are generally their executors or 
admiuistrators, but may be their heirs or next of kin. (See 3 
Opin., 29-43; 7 Opin., 60; Alrs. Stanton’s Case, 4 N. & H., 456 ; 
Carrolls Case, 13 Wall., 351.) 

Fourthly, you inquire whether “it is obligatory upon the 
Secretary to decide between conflicting claims upon equitable 
grounds alone.” 

Generally, I think, itis not. If I apprehend correctly the 
purport of the question, it is substantially covered by my 
answer to the second. Ina contest between the trustee and 
the beneficiary, the former is entitled to possession if there 
remains in him any real living interest; if he has, in other 
words, any duty to perform under the trust, and possession 
is necessary to enable him to execute it. 

I come now to cansider your second series of questions, 
which are based upon certain assumed facts or allegations of 
fact, as set forth in your letter. 

First. You ask, ‘Was the sale by Hamiter to the bank, 
being valid in other respects, rendered invalid or void by 
reason of the statute of Tennessee,” hereinafter cited? And 

Second. “ Who is the lawful owner of the proceeds of the 
cotton as between Hamiter and the bank ?” 

These questions may be considered together. The facts 
upon which they are raised may be briefly stated thus: 
David Hamiter, of Sevier County, Arkansas, was the original 
owner of certain cotton. In May, 1863, he sold and delivered 
104 bales thereof to the Bank of Chattanooga, and received 
therefor the price agreed upon. Afterward these bales of 
cotton, marked “ Fulton,” (the name of the cashier of the 
bank,) while in his possession, were unlawfully seized by the 
agents of the United States, sold, and the proceeds went into 
the Treasury. By the 5th section of the act of 1859-60, 
passed by the legislature of the State of Tennessee, it is made 
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unlawful for the banks of that State “to use or employ any 
of their moneys * . * in trade or commerce.” (1 
Thompson & Stiger’s compilation of the Stats. of Tennessee, 
p. 858.) 

Upon these facts, I am of opinion that the purchase by 
the Bank of Chattanooga was valid as between it and Ham- 
iter. Ifin using its funds in the purchase of cotton the bank 
violated the law of Tennessee, if was answerable to that 
State, and might no doubt have been visited with such pen- 
alties as her laws provide. But having paid fer and taken 
into its possession the cotton, without fraud alleged or sug- 
gested, the bank was the lawful owner as between it and 
Hamiter, the vendor. The contract was executed. It would 
be monstrous to hold that, after a fair sale of property, the 
price agreed on paid to the vendor, and a complete delivery 
by him, he might still turn round and claim title upon any 
pretense whatever. 

Thirdly. You inquire, “Assuming the purchase to have 
been in fact made with funds other than those of the bank, 
although in its name, will this circumstance defeat the title 
alleged to have been thus acquired, in view of the statute of 
Tennessee above cited ?” 

1 think the title to the cotton after its purchase was in the 
party with whose money it was bought, and that the statute of 
Tennessee may be laid entirely out of view. As an element 
in the case, I do not regard it as of any importance. 

Fourth. “ Assuming the purchase to have been valid, but 
made with funds belonging to the estate of Benjamin Easley, 
to whom in that case do the proceeds belong, and who is en- 
titled to demand and receive the same from the Secretary of 
the Treasury ?” 

Upon the hypothesis stated, the cotton was the property 
of the estate of Easley; and if it should clearly appear that 
there are no debts of that estate, the administrator removed, 
and that there are no claimants showing a substantial interest 
initexcept the heirs, they are the lawful owners, and entitled to 
the proceeds of the cotton. And, further, if it should be made 
clearly to appear by the adjudication of a local court of com- 
petent jurisdiction, and having jurisdiction of the parties, or 
if it is otherwise shown, that all interest in the property of 
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Easley’s estate is concentrated in one of bis heirs, then the 
said proceeds should be paid to that person. On the other 
hand, if there should be any serious doubt whether there are 
not existing in other parties substantial claims against said 
estate, it would be just to all parties, and much safer, to pay 
the money to an administrator de bonis non of Easley’s estate, 
when one duly qualified shall appear. 

Fifth. Your last inquiry reads as follows: “ Does the seizure 
by an authorized agent of this Department create a conclu- 
sive presumption that the proceeds of cotton so seized went 
into the Treasury, in the absence of auy record evidence of 
such fact?” 

A conclusive presumption is one that cannot be overcome 
by evidence to the contrary. Such a presumption, that the 
proceeds of cotton went into the Treasury, is not raised by 
the seizure of it by an authorized agent of the Government. 
Sec. 5 of the act of May 18, 1872, (17 Stat., 134,) directs 
the Secretary of the Treasury, in the cases therein provided 
for, to pay the “net proceeds, without interest, of the sales of 
said cotton actually paid into the Treasury.” I should think, 
under the peculiar phraseology of this section, that the claim- 
ant must show that the money claimed was iu the Treasury 
before the Secretary would be authorized to refund it; but, 
as bearing upon this question, I respectfully refer to the de- 
cision of the Supreme Court in the ease of The United States 
vs. Crusell, (14 Wall, 1,) in which the abandoned and cap- 
tured property act (12 Stat., 820) is construed. I also refer 
to the decision of the Court of Claims in the case of Silrie vs, 
The United States, (N.& H.,278,) which decision was aflirmed 
by the Supreme Court without any opinion, in consequence of 
an equal division of the judges as to the law of the case. 

Very respectfully, 
GEO. II. WILLIAMS. 

Hon. B. H. Bristow, 

Seeretary of the Treasury. 
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PROPERTY OF DESERTING SEAMEN. 


Four seamen deserted from an American merchant-vessel ina foreign port, 
leaving in the hands of the master, besides what was due them as 
wages, some clothing and other effects, all of which the master delivered 
to the United States consul at the port on the demand of the latter. By 
instructions from the State Department, the consul sold the clothing, 
&c., and forwarded the proceeds thereof, with the amount due the sea- 
men as wages, to that Department. No proceedings have been insti- 
tuted against the seamen for the offense of desertion. Upon the question 
as to what disposition should be made by the Department of the money: 
Advised that the funds, together with astatement of such facts touching 
the case as may be in the possession of the Department, be transmitted 
to the circuit judge for the district wherein the port is in which the ves- 
sel is owned or at which her voyage terminated. 

A consul has no autbority to demand and receive from the master of a ves- 
sel the money and effects belonging to a deserter from the vessel. 

The steps which should be taken by the master, with reference to the dis- 
position of such property, indicated. 


DEPARTMENT OF JUSTICE, 
January 28, 1875. 

Siz: From your communication of the 20th instant, I 
gather the following facts, which seem to be material to a con- 
sideration of the questions submitted by you: 
In the month of September, 1874, four seamen deserted 

from the bark Bolivia at the port of Rotterdam, whither she 

had arrived after along voyage. The vessel was American, 
out of the port of Boston. Each of the deserters left an 
amount of money due them as wages, and some clothing and 
other effects, in the hands of the master of the vessel. He 
delivered the money, clothes, &c., to the United States con- 
sul at Rotterdam, at his request. Uuder instructions from 
the Department of State, the consul sold the clothing and 
other effects of the deserting seamen, aud forwarded the pro- 
ceeds, together with the money due them as wages, to that 
Department, which now holds the fund. No proceeding has 
been instituted against the men for the crime of desertion, and 
there has been no judgment of forfeiture. 

The questions are: What disposition should be made of 
this money, and what course should be pursued in similar 
cases 7 
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I have first to observe that the consul acted without war- 
rant of law in demanding and receiving from the master of 
the vessel the money and eftects of the deserters. It is only 
in case of the death of a seaman, and under the circumstances 
indicated in the second division of section 4539, Revised 
Statutes, that any consular officer is authorized to require the 

‘money, wages, c., of a seaman to be delivered to him. 

The proper steps for the master of the vessel to have taken 
on the desertion of the men are pointed out in sections 4597, 
4599, and 4604, Revised Statutes. If he was unable to find and 
arrest them, it was his duty to take charge of and hold their 
clothes, effects, and wages until bis arrival at the port at 
which his voyage terminated. At that port, which I suppose 
was Boston, he should, although no forfeiture was as yet de- 
clared, have delivered the balance of the property, after de- 
ducting the expenses occasioned by the desertion, to the 
shipping-commissioner, to be by him paid over to the judge 
of the circuit court of the United States for the district of 
Massachusetts; for the property was held by the master as 
forfeited, and the law forbids the master or owner of the ves- — 
sel to keep it, but directs that it shall be held by the judge 
of the circnit court for the purposes indicated in sections 
4604 and 4610, Revised Statutes. The law does not require 
that there shall be an actual judgment of forfeiture before it 
becomes the duty of the master to pay over to the shipping- 
commissioner. If it were so, there would seldom be a case 
of forfeiture, and the fund for disabled seamen would not be 
benefited largely from this source. 

Undoubtedly, upon being put in possession of the facts, 
the circuit judge would, in a case like the present, direct the 
district attorney to proceed according to law to obtain a 
jadgment. But if the deserters should not appear, and can- 
not be found in due time so that service can be had upon 
them, I think the law requires that the money and the 
proceeds of the effects left by them with masters of vessels, 
after deducting expenses, &c., should go into the Treasury, 
to be added to the fund for the relief of sick, disabled, and 
destitute seamen. (Sections 4545, 4604, and 4610, Rev. Stat.) 

In the present case I would advise that the fund should be 
transmitted, together with such facts and evidences touching 
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the case as may be in the possession of the Department of 
State, to the circuit judge for the district in which the port is 
where the bark Bolivia was owned, or at which her voyage 
terminated; and this, because such would have been the 
destination of the fund if the course pointed out by the law - 
had been pursued, and for the further reason that the desert- 
ing men may yet appear and, peradventure, show that their 
desertion was excusable, as in the case indicated in section 
4600, Revised Statutes, or prove such a state of facts as would 
induce the judge to reduce the penalty. 
I am, very respectfully, your obedient servant, 
GEO. H. WILLIAMS. 


Hon. HAMILTON FISH, 
Secretary of State. 


IMPRISONMENT OF CONVICTS OF CONSULAR COURTS. 


In the case of consular courts clothed with criminal jurisdiction, as in the 
case of other courts invested with similar jurisdiction, the rule applies, 
that a sentence of imprisonment cannot be legally executed beyond the 
territorial jurisdiction of the court which pronouuced it, unless authority 
thus to execute the sentence is conferred by the legislature. 

Hence, in the absence of any law giving power to send the convicts of the 
consular courts at Smyrnaand Constantinople to this country for im- 
prisonment, if such convicts were brought to the United States for that 
purpose they could not legally be held. 

Semble that, under present statutory provisions, (see Revised Statutes, 
sections 4121 to 4125, inclusive,) it is contemplated that the sentences of 
those courts, pronounced in the exercise of their criminal jurisdiction, 
are to be executed only in the country where the trial and punishment 


were had. 
DEPARTMENT OF JUSTICE, 


February 4, 1870. 

Sir: Your communication of the 9th ultimo, in relation to 
three American citizens who have recently been convicted of 
forgery by the United States consular court at Smyrua, and 
another American citizen who has been convicted of the 
same offense by the United States consular court at Con- 
Stantinople, presents for my consideration the question “as 
to whether, if those convicts were to be transferred to this 
country for imprisonment during the terms for which they 
were sentenced, they could lawfully be held for that purpose.” 
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Assuming that, so far as the Ottoman government is con- 
cerned, no objection to the transportation of the convicts to 
this country for the purpose mentioned could properly be 
urged under subsisting treaty provisions, the answer to the 
above question appears to me to depend entirely upon 
whether there is any law of the United States which author- 
izes the sentences passed by the said consular courts, in the 
exercise of their criminal jurisdiction, to be carried into 
effect bere. 

With regard to courts exercising criminal jurisdiction, by 
authority of Congress, in the States and Territories, it has 
been deemed necessary that there should be some legisla- 
tive provision to warrant the imprisonment of convicts 
of those courts outside of their respective judicial districts 
Where local or other circumstances make it expedient to 
adopt this course, and instances of such a provision are found 
in the statutes. (See the Ist section of the act of March 27, 
1804, chap. 26; the Ist section of the act of March 28, 1856, 
chap. 9; and the Ist section of the act of May 12, 1864, chap. 
85.) The legislation just referred to proceeds upon the idea 
that, unless previously authorized by statute to be so carried 
into effect, a sentence of imprisonment could not be legally 
executed beyond the territorial jurisdiction of the court 
which pronounced it; and this accords with a familiar prin- 
ciple of law. 

In the case of consular courts vested with criminal juris- 
diction, the same rule would seem to apply; so that, to war- 
rant a sentence of imprisonment passed by one of those 
courts to be executed beyond the territorial jurisdiction 
thereof, it may be regarded as absolutely essential that there 
exist at the time authority thus to execute the sentence con- 
ferred by the legislature. 

After careful examination, I have been unable to find any 
law giving power to send to this country the convicts of 
either of the consular courts in question, in order that the 
sentence of imprisonment pronounced thereby may be car- 
ried into effect here. On the contrary, the existing statutory 
provisions on the subject appear to contemplate that such 
sentences are to be executed only in the country where the 
trial and conviction were had. (See Rev. Stat., sections 4121 


524 HON. GEORGE H. WILLIAMS 


~~ — 


Navy Pension-Fund. 


to 4125, inclusive.) I am accordingly brought to the conclu- 
sion that were the convicts mentioned in your commuuica- 
tion to be transported to the United States for imprisonment 
they could not legally be held. 

I have the honor to be, very respectfully, your obedient . 


servant, 
GEO. H. WILLIAMS. 
Hon. HAMILTON FISH, 


Secretary of State. 


NAVY PENSION-FUND. 


Where a district court, by its decree, ordered certain money to be distribu- 
ted as proceeds of prize, oue-half to the captors and the other half to 
the “Navy pension-fund ;” and at a subsequent term of the court, the 
distribution of the money having in the mean time been made as thnsa 
ordered, altered its decree by ordering all the money to be paid to the 
captors as military salvage: Held that, as to the money in question, viz, 
the amount distributed to the “ Navy pension-fund,” the modified decree 
was of no effect and void; the funds having then already passed out of 
the jursdiction and control of the court. (Cf. opinions of Attorney- 
General Akerman of Angust 1 and December 6, 1870, in 13 Opin., 299, 
348, 

DEPARTMENT OF JUSTICE, 
February 5, 1845. 

Sir: I have the honor to acknowledge the receipt of your 
letter of January 14, 1875, in which you request my opinion 
upon the case therein stated. 

The facts are briefly these: A prize-court by its decree 
ordered prize-money to be distributed, one-half to the cap- 
tors, the other half to the “Navy pension-fund.” The dis- 
tribution was so made and the decree fully executed. Sub- 
sequently the court altered its decree, and ordered all the 
money as military salvage to be paid to the captors. 

The question is: What effect has the amended decree upon 
the moneys distributed to the Navy pension-fund, and what 
is the duty in the premises of the Secretary of the Navy as 
the trustee of that fund ? 

I assume that by the word “subsequently” in your letter 
you intend ata subsequent term, and that the fact is that the 
decree was altered at aterm of the court subsequent to that 
in which it was first rendered. 
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The law applicable to the case was early laid down, in sub- 
stance, thus: During the term wherein any judicial act is 
done it remains in the remembrance of the court, and it may 
be altered or vacated, as in the opinion of the court justice 
requires. But when that term is passed the control of the 
court over the record ceases, and its judgments, decrees, or 
other judicial acts admit of no alteration, averment, or proof 
to the contrary. In more modern times the rule has been 
modified, and it is now held that courts have the power at 
subsequent terms to set right matters of mere form in their 
judgments, to correct misprisions of their clerks and what 
may be regarded as clerical mistakes, so as to conform the 
record to the truth, and any amendments permissible under 
the statutes of jeofails may be made. Judgments obtained 
by fraud may be vacated ata subsequent term. (3 Black. 
Com., 407. Bank of the United States vs. Moss, 6 How., 31.) 

But no court can alter, reverse, or annul its own final 
judgments or decrees rendered on the merits, for error of 
fact or law, after the term in which they have been entered 
of record. Even want of jurisdiction was held to be nota 
sufficient ground for setting aside, on motion only, a final 
judgment entered ata formerterm. (Steamboat New England, 
3 apes: 495; Ex parte Sibbald vs. The United States, 12 
Pet ae Gaeien vs. McRoberts, 3 Wheat., 591; Charman 
vs. pan Pe 13 Vesey, 115; Assignecs of Medford a Dorsey, 
2 Wash., C. C. Rep., 433; Bank of the United States vs. Moss, 
6 How., 31; Cook vs. Wood, 24 Ills. Reps., 295 ; Hill vs. Saint 
Louis, 20 Missouri Rep., 584.) 

In this case, as it is presented, the cour ts order distributing 
the money as prize-money was a decision disposing of the 
whole cause upon its merits. The decree was tinal as to all 
parties. No fraud or irregularity in obtaining it is alleged 
or suggested. At a subsequent term by the same court there 
is an atteinpt for supposed error in law to reverse the decree, 
or that portion of it which gave part of the money to the 
Navy pension-fund, and this after the money had been paid 
over in accordance with the decree. It was too late. The 
cause and the subject-matter of it were then out of the jurisdic- 
tion of thecourtand beyonditscontrol. By the origitial decree 
this money had become part and parcel of the Navy pension- 
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fund. It belongs to that fund; and it is the duty of the 
Secretary of the Navy as trustee to hold and protect it. He 
can do nothing toward carrying out the order of the amended 
decree, which, as to him, and as to the money in question, is 
without effect and void. 

I am, very respectfully, your obedient servant, 


GEO. H. WILLIAMS. 
Hon. Geo. M. ROBESON, 


Secretary of the Navy. 


CLAIM OF GEORGE M. GIDDINGS. 


The question proposed in this case—which has special reference to the 
provision in section 3480 of the Revised Statutes, prohibiting the pay- 
ment of certain claims which existed prior to April 13, 1861, and is in 
substance whether the claimant’s demand “accrued or existed ” prior 
to that date—being regarded as purely a question of fact, to be made 
out from the evidence presented, and not in any aspect a question of 
law, the Attorney-General declines giving an opinion thereon. 


DEPARTMENT OF JUSTICE, 
February 16, 1875. 


Sir: I have the honor to acknowledge the receipt of your 
letter of the 12th instant, inclosing a communication from 
the Second Comptroller, together with a statement prepared 
by him in relation to the claim of George M. Giddings, of 
San Antonio, Texas, and requesting an opinion from me upon 
the question suggested by the Comptroller in respect. to that 
claim. 

It appears by the Comptroller’s statement that on the 
24th of February, 1861, Lieutenant-Colonel John B. Grayson, 
commissary of subsistence, United States Army, who was 
then stationed at Santa I'¢, New Mexico, drew a check on 
the assistant treasurer at New York, payable to the order ot 
Lieutenant O. B. Stivers, United States Army, and delivered 
it to the latter. Lieutenant Stivers, the payee, afterward 
transferred it by indorsement to Lieutenant W. B. Lane, 
United States Army. The issuing of the check to Lieutenant 
Stivers, and the indorsement thereof by him to Lieutenant 
Lane, were done solely for the purpose of effecting transfers 
of public funds to these officers. Subsequently, however, 
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Lieutenant Lane transferred it by an indorsement in blank, 
to @ private person, “in the regular course ot business relat- 
ing to the Commissary Department.” 

Mr. Giddings, the claimant, is the present holder of the 
check, and avers that he received it in the month of May or 
June, 1861, in payment for goods at El Paso, Texas, where 
he. was then doing business as a trader. He resided in 
Texas during the rebellion, and actively participated therein 
against the Government of the United States; but his legal 
and political disabilities, imposed by the 14th amendment 
of the Constitution, have been removed by the act of March 
7, 1870, chap. 24. 

Section 3480 of the Revised Statutes, (which reproduces 
the provisions of the joint resolution of March 2, 1867, and 
supersedes the same,) prohibits the payment of “any account, 
claim, or demand against the United States which accrued 
or existed prior to the 13th day of April, 1861, in favor of 
any person who promoted, encouraged, or in any manner sus- 
tained the late rebellion, or in favor of any person who dur- 
ing such rebellion was not known to be opposed thereto, and 
distinctly in favor of its suppression.” 

I find that the only question upon which my opinion is 
desired, so far as disclosed by the papers before me, is sub- 
stantially the following: Whether the claim of Mr. Giddings 
‘accrued or existed” prior to the date last mentioned, viz, 
April 13, 1861. 

This question is proposed in view of, and has special refer- 
ence to, the statutory provision quoted above, prohibiting the 
payment of demands which existed before that date, and it 
seems to have been prompted by a doubt entertained by the 
Comptroller as to the period when the aforesaid claim accrued ; 
in other words, whether such period was or was not prior to 
that date. But it is very plain that the inquiry, whether the 
claim accrued prior to the date designated or not, is purely 
a question of fact, to be made out from the evidence pre- 
sented, and is not in any aspect a question of law; and ques- 
tions of the former character do not fall within my province 
to determine. 

I therefore beg to be permitted to decline giving any 
opinion on the question suggested by the Comptroller; 
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though, with regard to the case to which it relates, I think 
it proper for me to state that, in my judgment, the period when 
the claim accrued is not controlled by the date of the check, 
but by the date of the transaction wherein it was used by 
Lieutenant Liane for the purpose of payment. 

The papers which accompanied your letter are returned 
herewith. 

I have the honor to be, very respectfully, 
GEO. H. WILLIAMS. 


Hon. Ww. W. BELKNAP, 
Secretary of War. 


INTERNAL-REVENUE STAMPS. 


In placing the portraits of living persons upon internal-rerenue stamps there 
is really no infraction of the provisions of section 3576 of the Revised 
Statutes; por are such ornaments forbidden to be placed on such stamps 

~ by any other legislative enactment; yet their exclusion therefrom would 
seem to be in consonance with the spirit of said section. 


DEPARTMENT OF JUSTICE, 
February 15, 1875. 

Sir: In your communication of February 1, 1875, you ask 
my opinion upon this question: * Whether in placing § por- 
traits of living persons upon internal-revenue stamps there 
has been an infraction of that portion of the law (Revised 
Statutes, section 3576) which declares that no portrait shall 
be placed upon any of the bonds, securities, notes, fractional 
or postal currency of the United States, while the original 
of such portrait is living.” 

Prior to the enactment of the Revised Statutes it was held, 
and, as I think, rightly held, by the Internal-Revenue Bureau 
to be lawful to ornament with the efligies of living persons 
the stamps used by the Government in collecting its internal 
revenue. These stamps are not bonds, notes, or United - 
States currency of any kind, nor yet are they in the ordinary 
or in any just sense United States securities. Congress, how- 
ever, in section 5413 of the Revised Statutes has declared 
that the form of words “obligation or other security of the 
United States ” shall be held to include all representatives of 
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value issued or to be issued by the Government, and in the 
enumeration of the particulars which by the statutes are 
embraced by those words stamps are expressly included. 

This section (5413)is a re-enactment of the 13th section of the 
act of June 30, 1864, (13 Stat., 222.) The first nine sections of 
this act are taken up with provisions for the borrowing of 
money, issuing bonds, notes, fractional currency, &c. In 
these sections the phrase under consideration is vot once 
used. The 10th, 11th, and 12th sections prescribe the pun- 
ishment to be inflicted for counterfeiting, forging, altering, 
&e., “any obligation or other security of the United States.” 
The 13th section is then added, defining the phrase, and declar- 
ing that as “ used in this act” it shall be held to include the 
things enumerated. The form of words above quoted seems to 
have been chosen to denote generally the things the counter- 
feiting of which the act sought to punish, and then by defini- 
tion all the particulars are swept into it, stamps among the 
rest. So, then, for the purposes of the act only—that is, to pun- 
ish the crime of counterfeiting or in any way falsely altering 
stamps, just as the counterfeiting or falsely altering other 
issues of the Government is punished—stamps were by this 
statute brought within the meaning of the phrase in question. 

In section 5413 of the Revised Statutes the definition of 
the phrase is not by erpress words limited to its use in any 
other particular section or sections. Itis, however, placed at 
the head of one of the divisions under the general title 
“Crimes,” the division, namely, of Crimes against the opera- 
tious of the Government.” The phrase, too, in section 5413 
is marked as a quotation, evidently referring to it as used in 
certain subsequent sections of the same division of the crimes 
act, to wit, sections 5414, 5430, 5431, which are taken from 
the same act of June 30, 1864, (13 Stat., 221, 222) and sections 
5432 and 5434, which are in pari materia, aud are taken from 
the act of February 5, 1867, (14 Stat., 383.) These sections 
all deal with the crime of falsely altering the paper issues 
(representatives of value) of the United States, and with cog- 
nate offenses. I do not find precisely the same form of words 
as that defined in section 5413 in any other sections, (except 
those cited above,) in the same divigion of the title “Crimes,” 


or indeed elsewhere, in the Revised Statutes. 
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These circumstances, viz, the connection in which the sec- 
tion defining the phrase is placed, the marks of quotation 
referring it to the particular sections above cited, the subject- 
matter of those sections, and the fact that the same form of 
words is not found except in those parts of the law which 
have to do with crimes, and particularly the crime of forgery, 
warrant the conclusion that beyond those parts of the Re- 
vised Statutes the wide signification given by section 5413 
to the words “obligation or other security of the United 
States” does not extend. It was not the intention of Con- 
gress, except in those parts of the criminal law above indi- 
cated, to give to the word “stamps” a meaning which neither 
its etymology nor its ordinary use warrants. 

While Il am of the opinion that the exclusion of the por- 
traits of living persons from revenue-stamps is consonant 
to and in furtherance of the spirit of said section 3576, I can- 
not hold that said section requires such exclusion, or makes 
illegal stamps with the portraits of living persons upon them. 

I am, very respectfully, your obedient servant, 


GEO. H. WILLIAMS. 
Hon. B. H. BRISTOW, 


Secretary of the Treasury. 


NORTH GERMAN LLOYD STEAMSHIP COMPANY. 


Provisions of the 9th article of the treaty with the Hanseatic Republics 
of December 20, 1827, together with the provisions of the dth article of 
the treaty with Belgium of July 17, 1852, considered with reference to 
the question whether the North German Lloyd Steamship Company is 
entitled to a refund of the tonnage-tax collected in ports of the United 
States on that company’s steamers, whose home-port is Bremen; and 
held, upon the facts presented, that the steam-vessels of Bremen plying 
regularly between that port and the United States have, during the 
entire period subsequent to the date of the ratification of said treaty 
with Belgium, been exempt from such tax in American ports by foroe 
of the 9th article of said treaty with the Hanseatic Republics; held, 
also, that where the tax has been exacted and collected from such ves- 
sels*in American port, sat any time within that period, it should be re 
funded. 

DEPARTMENT OF JUSTICE, 


February 20, 1875. 
Sir: I have the honor to acknowledge the rece'pt of a com- 
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munication from Hon. Charles F. Conant, Acting Secretary, 
of date February 8, 1875, transmitting the application of 
Oelrichs & Co., agents of the North German Lloyd’s Steam- 
ship Company, for the refund of certain moneys paid by them 
on the 14th of August, 1866, as tonnage-duties on that com- 
pany’s steamship New York, at the port of New York. 

The Acting Secretary quotes the 4th article of the treaty 
of July, 1858, between the United States and Belgium, (12 
Stat., 1045,) as follows: “‘Steam-vessels engaged in regular 
navigation between the United States and Belgium shall be 
exempt in both countries from the payment of duties of ton- 
nage, anchorage, buoys, and light-houses.” Also, the 9th ar- 
ticle of the treaty of December 20, 1827, between the United 
States and the Hanseatic Republics, (8 Stat., 370,) the ma- 
terial part of which is as follows: ‘The contracting parties 
, is * * engage mutually not to grant any partic- 
ular favor to other nations in respect of commerce and navi- 
gation, which shall not immediately become common to the 
other party, who shall enjoy the same freely if the conces- 
sion was freely made, or on allowing the same compensation 
if the concession was conditional.” 

It is farther stated that, as the result of an application to 
the Treasury Department, made by the minister of the Ger- 
man Empire, through the Secretary of State, and on satis- 
factory evidence that the senate of Bremen had freely made 
the concession required by the above-quoted article, and that 
no tonnage had been collected at that port of United States 
steamers engaged in regular navigation between Bremen and 
this country, the Treasury Department issued its orders in 
January, 1873, exempting the steamships of the North Ger- 
man Lloyd Company, whose home-port is Bremen, from pay- 
ment of further tonnage-tax. Itis also stated that, under the 
above-recited article of the treaty with Beigium, the Treas- 
ury Department refunded, February 17, 1872, a tonnage-tax, 
which had in contravention of said article been exacted in 
the port of New York from the Belgian steamship De Ruy- 
ter. Referring, then, to my opinion of October 24, 1874, in 
the case of the “Norse American line” of steamers, (see 
ante, p. 468,) in which opinion the principal question arising 
upon the above-recited facts is passedupon, the Acting Sec- 
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retary propounds this further question: Whether the North 
German Lloyd Steamship Company is entitled, “ provided 
there be no other bar to repayment,” to be refunded “the 
tonnage-tax collected on its steamers in ports of the United 
States prior to the date of the concession made by the senate of 
Bremen.” : | 

It is certified in a paper dated May 29, 1872, emanating 
from the government of Bremen, (which paper seems to be 
admitted as conclusive evidence of the facts stated therein,) 
that “on the side of Bremen since 1847, when the first Amer- 
ican steamship line between the United States and Bremen 
was established, neither tonnage-dues nor any similar tax on 
the vessels of American steam-lines was ever imposed.” It 
appears, then, that the “ concession” was in fact freely made 
more than ten years before the date of the treaty with 
Belgium, and, indeed, that Bremen bas never demanded 
tonnage or any similar tax of regular American steamers. 
No date, then, can be assigned to the * concession” on the 
part of Bremen. But the same paper gives assurance that 
the authorities of Bremen will not in the future impose ton- 
nage on American steamships regularly plying, &e., so long 
as her own vessels enjoy similar freedom in the United States. 
It is the date of this paper, May 29, 1872, which is supposed 
to be referred to as the date of the concession made by the 
senate of Bremen.” If I am right in this supposition, the 
question is merely one of notiee—whether the governinent of 
Bremen, in order that her regular steam-navigation might 
enjoy exemption from tonnage in the ports of the United 
States, should have given notice to the United States after 
the ratification of the treaty with Belgium that she had 
always conceded the exemption to American steain-vessels, 
and that she had no intention of Imposing any such tax upon 
them while Bremen steamships enjoyed the same freedow in 
American ports. 

Now, Bremen was not a party to the treaty with Belgium, 
and was not necessarily cognizant of the provision thereof in 
which she was collaterally interested; but the United States 
had that knowledge, and if formal notice from either the 
United States or Bremen, of the provision aforesaid, and of 
compliance therewith, was necessary, 16 would seem that 


TO THE SECRETARY OF THE TREASURY. 533 


North German Lloyd Steamship Company. 

notice should have been first given by the United States to 
Bremen. The government of Bremen would then, probably, 
have answered, giving the facts and the assurances contained 
in the paper above quoted. However this may be, when the 
essential fact is unquestioned, (which could not have escaped 
the knowledge of the United States,) that Bremen has all 
along been conceding the exemption, it hardly comports with 
that scrupulous regard for the obligation of treaties which 
this nation has always cherished to stand upon a point so 
technical, not to say so trivial, as that of the want of formal 
notice from Bremen. The condition having been fully per- 
formed on her part, her regular steam-navigation is entitled to 
reciproca! performance in the ports of the United States. In 
other words, the steam-vessels of Bremen from and after the 
ratification of the treaty with Belgium were, by the provision 
of the 9th article of the treaty of December 20, 1827, exempt 
from tonnage-dues and similar taxes in the ports of the United 
States; and if in contravention of that article such taxes have 
been exacted, it is not a valid objection to their being refunded 
that Bremen did not give formal notive to the United States 
that the regular steam-navigation of the latter was in like 
manner exempt in the ports of the former. 

Again, it is inquired, “ Whether they |[stcam-vessels from 
the port of Bremen] are entitled to such refund of sums paid 
as tonnage-tax prior to the date of the refund ot tonnage-tax 
to the owners of the Belgian steamship De Ruyter?” I do 
not see that the case of the De Ruyter has any bearing upon 
this case, exgept that it may be authority for the position 
that the Secretary of the Treasury has power to refund ton- 
nage-taxes exacted in contravention of treaty stipulations. 
The obligation of the United States to admit to the ports of 
this country steam-vessels from Bremen, tounage-free, was 
complete before the De Ruyter case arose. 

Lastly, the Acting Secretary propounds this question: 
“Are they [Bremen steamers] entitled to a refund of money 
paid as tonnage-tax as far anterior as the date of the first 
exactions of the tax from the steamships of Bremen lines 
engaged in regular navigation?” A categorical answer to 
this question cannot be given, for it is not stated, nor is there 
any fact before me fixing the time, when such exactions were 
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first made. I think that since the ratification of the treaty 
of the United States with Belgium, that is, since the 16th of 
April, 1859, the exaction in the ports of the United States 
of tonnage and similar taxes from Bremen steamers plying 
regularly, &c., has been contrary to the stipulation above 
recited of the treaty of December 20, 1827, with the Hanse- 
atic Republics—contrary, theretore, to the supreme law of 
this nation; that the money so received was not, and is not, 
the money of the United States, and I know of no reason in 
law or morals why it should not be refunded to those from 
whom it has been illegally taken. 
Iam, very respectfully, 
GEO. H. WILLIAMS. 
Hon. B. H. BRistow, 
Secretary of the Treasury. 


COMPENSATION OF DIPLOMATIC OFFICERS, 


Where a diplomatic ofticer, of a class named in the act of June 17. 1774. 
chap. 294, temporarily absented himself for a period of pot over ten 
days: Held that the right to compensation, where the absence is not 
over ten days, is in no case affected by that act, and that such ofticer 
may, accordingly, be allowed compensation tor the period of his tempo- 
rary absence. 

DEPARTMENT OF JUSTICE, 
March 2, 1875. 
Sir: I have had the honor to receive your letter of the 12th 

ultimo, directing my attention to the act of June 17, 13874, 

entitled “An act relating to ambassadors, consuls, and other 

oflicers,” and requesting an opinion on a question that has 
arisen in your Department upon the following case: A diplo- 
matic oflicer, one of a class named in the act just mentioned, 
has temporarily absented himself from his post for a period 
of not over ten days. The question is, whether, under the 
provisions of that act, he may be allowed compensation during 
the time of such tewporary absence, it not being a case of 
sickness. 

By the said act it is provided that none of the various dip- 
lomatic, cousular, and other ollicers designated therein, “shall 
be absent from his post or the performance of his duties fora 
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longer period than ten days at any one time, without the per- 
mission previously obtained of the President; and no com- 
pensation shall be allowed for the time of any such absence 
in any case except in cases of sickness.” 

I find that a similar provision, contained in the 19th sec- 
tion of the act of August 18, 1856, (11 Stat., 59,) in which pre- 
cisely the same language is employed, was considered by Mr. 
Attorney-General Black, and the construction put thereon by 
him was to this effect, that where the absence exceeded ten 
days in duration, without sickness and without leave, the 
ofticer was subjected to the loss of his salary only for the pe- 
riod of the excess over ten days. ‘It is manifest,” he observes, 
“that absence of a certain sort takes away the right of the 
officer to salary. But what sort of absence? Such absence 
as that previously described, namely, an absence of more 
than ten days without leave. An absence of less than ten 
days without permission, or of more than that time with leave, 
is not such absence as the law forbids.” (9 Opin., 133.) 

Agreeably to this view, the right to salary, where the ofli- 
cer was not absent longer than ten days, was unatfected by 
the law; and [ see no reason to question its soundness. 

The same construction, to my mind, applies with equal force 
to the provision of the act of 1874, now under consideration, 
and [ am, accordingly, of the opinion that in the case pre- 
sented by yon the officer is entitled to compensation for the 
period of his temporary absence. 

Tam, sir, very respectfully, vour obedient servant, 
GEO. HW. WILLIAMS. 
Hon. HAMILTON FISH, 
Seerctary of State. 


CASE OF THE STEAMBOAT JOSEPH PIERCE, 


To bring a claim for the loss of a steamboat within section 34-3 of the 
Revised Statutes, it must be shown, Ist, that the boat was in the mill- 
tary service, cither by iinpressment or contract; 2d, that the loss oc- 
eurred while the boat was actually employe: in sach service 5 3d, that 
it was caused by an unavoidable accident, and not through any fault or 
nevlivence on the part of the owner; 4th, that the case is not one 
Wherein the risk was agreed to be incurred by the owner. 
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Where the question in such a claim is, whether the boat was or was not 
in the military service by contract, the distinction between a contract 
which imports the letting of the boat for hire, (locatio rei,) and one im- 
porting merely the carriage of goods for hire, (localio operis mercium 
vehendarum,) is material; contracts of the former kind only being within 
the statute. 

To make out an impressment binding upon the Government, it is essen- 
tial that there be shown to have existed such an emergeucy as justitied 
the officer in taking the property; but this, together with an actual 
taking or what is equivalent thereto, being satisfactorily established by 
the claimant, nothing more remains to be proven by him under that 
head. 

An impressment of property is simply a conclusion of fact, to be deduced 
from other facts established by the evidence submitted ; and hence it is 
not within the province of the Attorney-General to determine the ques- 
tion whether there was or was not an impressiment in a particular case, 


DEPARTMENT OF JUSTICE, 
March 5, 18700. 

Sir: Your communication of the 26th of December last 
submits for my consideration a question that bas arisen upon 
the claim of Henry W. Taylor and Daniel Dwight for the 
value of the steamboat Joseph Pierce, which, you state, 
was “destroved by the explosion of her boilers on the Jlst of 
July, 1865, while employed as a common carrier, on the Mis- 
sissippi River, and at the time of the disaster was plying in 
her capacity as a carrier between New Orleans and Vicks- 
burg.” 

The question is as follows: *¢ Under section 2 of the act of 
Mare) 3, 1849, four the payment of horses, mules, oxen, &c¢., 
lost or destroyed, &e., while in the military service of the 
United States, (ride 9 Stat., 414,) was there an impressment 
of the property of the claimants in such a sense as to render 
the United States Hable?” 

For the facts of the case to which this question relates 
you refer me to a statement of the Second Comptroller accom- 
panying your communication. As gathered from that state- 
ment, the facts are briefly these: 

On the 30th of July, 1865, the officer in command of a regi- 
ment of United States soldiers stationed at Davis’s Bend, on 
the Mississippi River, received orders to embark on the first 
boat for Vicksburg, with nine companies of his command 
and their camp and garrison equipage, &. Next day, at2 p. 
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m., the Joseph Pierce, which, as above intimated, was then 
plying as a common carrier between New Orleans and Vicks- 
burg, arrived at Banks’s Landing, (same locality as Davis’s 
Bend,) on her way to Vicksburg. The said officer there- 
upon addressed a written’ order to the master of the steam- 
boat, in the tollowing terms: “ In compliance with instruc. 
tions from beadquarters western district of Mississippi, you 
will take on board and convey to Vicksburg, Mississippi, the 
Sixty-fourth United States Colored Troops, with equipage 
and transportation,” &c.; and he also directed the equipage 
to be put on board and the embarkation of the troops to be at 
once commenced; but before the lading was completed the 
boilers burst, the boat took fire, and in a short time it 
became a total wreck. 

It further appears from the same statement that, in answer 
to interrogatories propounded by the Second Comptroller, 
the person who was in command of the troops at the period 
referred to has since sworn as follows: “I hailed the steamer 
Joseph Pierce at Banks’s Landing in the forenoon of July 31, 
1865, and the instant I could do so went on board; found the 
captain half shaved in the barber-shop. He disputed my 
right to detain him and his boat. 1 offered him the alterna- 
tive of assisting me, with good will, to embark my regiment, 
taking the order of General Osterhaus with my indorsement 
28 voucher, or I would seize the boat, to comply with the or- 
der ander which I was acting, leaving him to find the voucher 
for service in his own manner. I took this course not only 
as commanding officer of my regiment. but as senior officer 
at the station of Davis’s Bend. The captain submitted to my 
determination to embark my regiment, and while walking 
over his boat stated that he had great difficulty in collecting 
pay for transportation of troops. Prior to her destruction 
the steamer had been under my control for at least half an 
hour.” 

The Comptroller furthermore finds, as facts, that ‘ no con- 
tract or agreement was made for such use of claimants’ steam- 
boat, nor did Major Meatyard (the officer in command of the 
troons) issue a voucher therefor,” and that “the destruction 
of the steamboat was occasioned by an unavoidable acci- 
dent.” 
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I understand that the aforesaid claim for the value of the 
steamboat was made under the same enactment as _ that des- 
ignated in the question submitted to me, viz, the 2d section 
ot the act of March 3, 1849, which was in force when the 
claim was filed, but is not so now, it having been repealed 
on the adoption of the Revised Statutes, whereiu, however, 
its provisions are substantially embodied, being found in 
section 3483 thereof. This section is in the following terms: 

‘Every person who sustains damage by the capture or 
destruction by an enemy, or by the abandonment or destruc- 
tion by the order of the commanding general, the command- 
ing officer, or quartermaster, of any horse, mule, ox, wagon, 
eart, sleigh, harness, steamboat or other vessel, railroad- 
engine or railroad-car, while such property is in the military 
service, either by impressment or coutract; or who sustains 
damage by the death or abandonment and loss of any horse, 
mule, or ox, while in the service, in consequence of the failure 
on the part of the United States to furnish the same witb 
sufficient forage, or whose horse, mule, ox, wagon, cart, boat, 
sleigh, harness, vessel, railroad-engine, or railroad-car, is lost 
or destroved by unavoidable accident while such property is 
in the service, shall be allowed and paid the value thereof at 
the time when such property was taken into the service, ex- 
cept in cases where the risk to which the property would be 
exposed was agreed to be incurred by the owner: Prorided, 
It appears that such loss, capture, abandonment, destruction, 
or death was without ang fault or negligence on the part of the 
owner of the property, and while the property was actually — 
employed in the service of the United States.” 

The question propounded will accordingly be considered 
as if it had referred to the section just quoted. 

It will be seen that this section authorizes compensation 
to be allowed for the loss of certain kinds of private prop- 
erty, among which is included any “ steamboat or other ves- 
sel,” where such loss happened, in the manner specified, while 
the property was in the military service either by impress- 
ment or contract. Omitting so much of the section as does 
not appear to be material to the matter in hand, it reads in 
this wise: “very person * * * whose * * *- ves- 
selislost * * * by unavoidable accident while such prop- 
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erty is in the service, [either by impressment or contract, |] 
shall be allowed and paid the value thereof * * * except 
in cases where the risk to which the property would be exposed 
was agreed to be incurred by the owner: Provided, It appears 
that such loss * * *® was without any fault or negligence 
on the part of the owner of the property, and while the prop- 
erty was actually employed in the service of the United 
States.” 

To bring a claim for the loss of the steamboat within this 
enactment, then, it must be shown: Ist. That the boat was 
in the military service, either by impressment or contract ; 
2d. That the loss occurred while the boat was actually em- 
ployed in such service; 3d. That it was caused by an un- 
avoidable accident, and not through any fault or negligence 
on the part of the owner; 4th. That the case is not one 
wherein the risk was agreed to be incurred by the owner. 

The statute contemplates two modes whereby vessels may 
be taken into the military service, viz, by contract and by 
impressment. 

In determining whether a vessel was taken into service by 
the first of these modes, it is important to keep in view the 
distinction between a contract which imports the letting of 
the boat for hire, (locatio rei,) and one importing merely the 
carriage of goods for hire, (locatio operis mercitum vehendarum.) 
Contracts of the former description Lave regard to the use 
and enjoyment of the thing hired, and involve a bailment 
thereof by the owner; and, inasmuch as the right to its pos- 
session and control is, from the nature of the agreement, in 
the hirer, it inust be viewed as in his service during the con- 
tinuance of the agreement. Contracts of the latter descrip- 
tion have regard to the performance of work or labor simply, 
the transportation of property or persons, as the case may be; 
but do not involve any bailment of the means of transporta- 
tion or conveyance by the owner, the use and enjoyment, 
possession and control thereof remaining with him exclu- 
sively. Of this description are contracts under which com- 
mon carriers and private carriers (v. é., carriers who are not 
common ¢earriers) perform service, and they obviously do not 
come within the statute. 

In the case under consideration there was no contract for 
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letting the boat, or locatio ret, the Comptroller stating that no 
agreement was made for the use of the claimants’ steamboat. 
So that the latter was clearly not tin the military service by 
contract. | 

However, it appears that the boat was at the time plying 
as @ common carrier of goods and passengers; and the trans- 
portation of the troops and their equipage may have been 
undertaken by the master in that capacity, or indeed as a 
private carrier, without any express contract being entered 
into. In such case, had the transportation been performed, 
an implied obligation would certainly have been incurred by 
the Government to pay a reasonable compensation therefor ; 
but, other than this, no liability on the part of the Govern- 
ment could have arisen out of the matter. The andertaking 
of the master would come within that species of contract for 
hire mentioned above, Known as locatio operis mercium rehen- 
darum, and the situation or predicament of the boat, rela- 
tively to the military service, would have been unaffected 
thereby; for in such an undertaking, as I have already re- 
marked, no bailment of the vessel takes place, but it remains, 
in a legal point of view, in the use and possession of the 
owner. Under circumstances of this kind, it is manifest the 
boat could not be regarded as in the military service within 
the meaning of the statute. 

In determining whether a véssel was taken into the mil- 
tary service by the other mode adverted to, (impressment,) 
the subject more especially calls for the investigation of ques- 
tions of fact. To make out an impressment binding upon 
the Government, it is essential, in the first place, that there 
be shown to have existed such an emergency as justified the 
officer in taking the property, (see United States vs. Russell, 
13 .Wall., 628.) This being satisfactorily established, and, 
moreover, the evidence satisfactorily showing an actual 
taking or what is equivalent thereto, nothing more remains 
to be proven under that head, Thus the finding of an 
impressment depends upon the finding of certain states of 
tact leading to that conclusion, which is itself only a conclu 
sion of fact. 

I come now tothe point presented to me, namely, whether 
there was in the present case “an impressment of the prop- 
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erty of the claimants in such a sense as to render the United 
States liable.” This question, in effect, would seem to pro- 
pose nothing more than the inquiry whether there was really 
any impressment of property in the case; for it is difficalt to 
conceive of au inpressment of property luto the military ser- 
vice in more senses than one, though the methods of accom- 
plishing the impressment may be many. Where all the ele. 
ments of fact essential to constitute an impressment are 
present, there the case exhibits an impressment, which, in 
whatever light it is regarded, can have but one and the same 
sense; but if some or all of those elements are absent, then 
there is no impressment in the ease, nor can the circum. 
stances otherwise appearing therein be properly viewed as, 
in any sense, an impressment. And an impressment of 
property being, as I bave above intimated, simply a conclu- 
sion of fact to be deduced from other facts established by the 
evidence, the determination of the question submitted would 
thus appear to be a matter not appropriate to, or at least not 
falling within the duty of, the Attorney-General. 

Looking at the subject in this light, I might well ask to be 
relieved from its further consideration. But I will venture to 
make a remark or two with reference to the facts of the case 
as they are presented to me. 

Aside from what is contained in the sworn statement of the 
officer who was in command of the regiment, there is nothing 
set forth in the papers but what, to my mind, is entirely con- 
sistent with an undertaking on the part of the master of the 
boat to transport the troops and their equipage simply as a 
common carrier—an undertaking that would have been quite 
natural, as the boat was then en route as a common carrier 
to the same point to which the troops were destined; the 
written order to the master constituting, in that aspect of the 
matter, merely a request to perforin the service, and designed 
to enable him the better to obtain his compensation therefor 
by showing that the service was duly authorized. 

According to the statement of the officer, however, the 
master was at first disinclined to undertake the transporta- 
tion, and the former gave the latter the alternative of assisting 
with good will to embark the troops, taking an order asa 
voucher, or he (the officer} would seize the boat. It does not 
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distinctly appear in that statement which alternative the 
master accepted, whether he embarked the troops with good 
will and thus yielded his objections to performing the service, 
or whether he suffered the officer to seize the boat; though 
the latter says that prior to its destruction the boat had been 
“under his control” for at least half an hour. From this 
circumstance it might be inferred that the boat was under 
seizure when the disaster occarred, but such an inference 
does not necessarily arise, and the fact may have been other. 
wise. 

With these few suggestions touching the facts of the case 
and their bearing upon the question whether there was an 
impressment of the claimant’s property, I beg leave to return 
the papers without a formal expression of opinion upon that 
question, which, as I have already intimated, beiug one of 
fact only, it is not properly my duty to consider. 

I have the honor to be, very respectfully, your obedient 
servant, 

GEO. H. WILLIAMS. 

Hon. Wa. W. BELKNAP, 

Secretary of War. 


DUTIES ON IMPORTATIONS. 


The duties imposed by the 1st section of the act of February &, 1265, 
chap. 36, accrue on importations made on the day the act was approved. 

The phrase “from and after the date of the passage of this act” used in 
that section, and the phrases “ from and after the passage.” and “on and 
after the date of the passage,” used in the 2d, 4th, 6th, and 8th sections 
of the same act, were employed simply as equivalents of each other, and 
are to be understood as identical in meaning and force. 


DEPARTMENT OF JUSTICE, 
March 10, 1875. 
Sir: I have the honor to acknowledge the receipt of your 
letter of the 4th instant, inclosing a copy of an act entitled 
‘An act to amend existing customs and internal-revenue 
laws, and for other purposes,” approved February 8, 1875, 
and presenting for my consideration this question: “ Whether, 
under the language employed in the beginning of the 1st sec- 
tion, the duties imposed by that section accrue on importa- 
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tions made on the 8th day of February, the day the act was 
approved, or whether that section takes effect on the 9th day 
of Febraary, and thereby excludes the 8th day of that month.” 

The language of the Ist section, referred to in the above 
question, is as follows: ‘‘That from and after the date of the 
passage of this act * * * the following rates of duty 
shall be exacted,” &c. 

In connection with this provision, my attention is directed 
to phraseology of like character used in other sections of the 
same act. Thus, in the 2d section it is declared “ That from 
and after the passage of this act * . * there shall be 
levied,” &c.; and in the 6th section the same words, from 
and atter the passage,” &c., are found. Iu the 4th section it 
is provided, “ That on and after the date of the passage of this 
act * ss * there shall be levied,” &c. The 8th sec- 
tion, which exempts certain articles from duty, employs the 
same phraseology as that contained in the 4th section, viz, 
“‘on and after the date of the passage,” “e. 

The phrase “ from and after the passing” of an act, when 
used to indicate the time at which its provisions go into oper- 
ation, received a judicial construction in the case of Arnold 
vs. United States, (9 Cranch, 104.) The question there was. 
whethera certain cargo, imported into the United States, 
came under the operation of the act of 1812, imposing double 
duties on importations “from and after the passing” of the 
act. The act was approved and signed by the President on 
the lst of July, and the goods were imported on the same 
day; and the decision of that question turned on the point 
when the act took effect. The court held that the act took 
effect on the day of its passage; applying the general rule 
that, where the computation is to be made from an act done, 
the day on which the act is done is to be included. 

This authority would be decisive as to the interpretation 
to be placed upon the words “from and after the passage,’ 
&c., used in the 2d and 6th sections of the act of 1875, if 
the time when the provisions of these sections take effect 
were at all in question; and in regard to the words employed 
in the 4th and 8th sections, viz, “on and after the date of the 
passage,” &c., they certainly could give rise to no doubt as 
to when the provisions of the last-named sections become 
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operative. Those two phrases, ‘from and after the passage” 
and “on and after the date of the passage,” upon the points 
inst adverted to, are to be understood as identical in mean- 
ing and force, notwithstanding their diversity in respect to 
the form of expression employed in each. 

= The phrase which appears in the Ist section, viz, “from 
and after the date of the passage,” varies from each of the 
other phrases mentioned; and it must be admitted that, con- 
sidered apart from the remaiuder of the statute, there would 
be ground for holding that the day of the date of the act is 
thereby excluded. But looking at the whole statute, and 
especially at those parts of it which, like the Ist section, im- 
pose duties, Ido not think it was the inteution of Congress 
to make any distinction as to the time when such parts should 
go into operation. 

The wost reasonable view seems to be that the phraseology 
used in the Ist section was not meant by that body to have 
any signification or effect different from that used in the other 
sections above designated, and that the various phrases 
quoted were employed simply as equivalents of each other. 

I have, tberefore, to say, iu answer to the question sub. 
mitted by you, that, in my opiuion, the duties imposed by the 
Ist section of the act of 1879 accrue on importations made on 
the Sth of February, the day the act was approved. 

Ian, sir, very respectfully, your obedient servant, 
GhLO. H. WILLIAMS: 
Hon. B. I. Brisrow, 
Secretary of the Treasury. 


DISTRICT OF COLUMBIA 3.65 BONDS. 


The amendment of the 7th section of the act of June 20, 874, chap. 397, 
made by the act of February 20, 1875, chap. 94, supplies by legislative 
authority, in the particular clause to which it relates, nothing more 
than what was previously necessary to be supplied by construction, iu 
order to give the clause any meaning or effect whatever, consistent with 
its obvious purpose; it does not really introduce any moditication of 
the former law, but merely renders the meaning thereof more plain and 


explicit. 
Hence the pledge of the faith of the United States, with respect to the 
payment of the principal and interest of the District of Columbia 3.65 
bonds, is not made any more complete thereby, but remains precisely 


as it was before. 
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The word ‘ guarantee” does not aptly describe the undertaking of the 
United States in relation to those bonds; though, practically, such un- 
dertaking, when regarded as a security, may be equivalent to an un- 
qualified guarantee; inasmuch as the particular means and sources of 
revenue by and from which the United States promise to provide for 
the payment of said bonds, interest and principal, are unquestionably 
adequate to that end. . 


DEPARTMENT OF JUSTICE, 
March 13, 1875. 


Siz: You referred to me, on the 8th instant, at the solici- 
tation of the Commissioners for the District of Columbia, a 
communication addressed to thein by the sinking-fund com- 
missioners of the District, wherein allusion is made to the 
District 3.65 bonds in connection with the recent act of Feb- 
raary 20, 1875; and you also requested my opinion upon the 
question presented in that communication, namely, “as to 
whether the pledge of the faith of the United States for the 
payment of the principal and interest of these bonds may 
now be considered complete, and whether the sinking-fund 
commissioners would be justified in using the words ‘princi- 
pal and interest guaranteed by the United States,’ over the 
signature of the officer of the United States Treasury by 
whom such bonds shall be registered, in lieu of printing the 
words of the various laws relating thereto upon the back of 
. the bonds.” I have the honor to submit the following in 
answer to your request: 

The act of February 20, 1875, amends the 7th section of the 
act of June 20, 1874, which provides for the issue of the bonds 
mentioned, by inserting the words “do so” after the fortieth 
word following the first period in said section. This amend- 
ment supplies by legislative authority, in the particular clause 
to which it relates, nothing more than what was previously 
necessary to be supplied by construction in order to give the - 
clause any meaning or effect whatever consistent with its ob- 
vious purpose. Viewed thus, the amendment does not really 
introduce any modification of the former law, but simply ren- 
ders the meaning thereof more plain and explicit; and this, no 
doubt, was its sole object. Hence the pledge of the faith of 
the United States is not made any more “complete” thereby, 
bat remains precisely as it was before, except that what was 
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then left to be implied in the statute is now formally 
expressed therein. 

I doubt whether the use of the words “ principal and inter- 
est guaranteed by the United States,” in the manner above 
suggested, would be justified by the terms of the law. The 
word “ guarantee” hasa technical signification when employed 
in connection with contracts and obligatious—importing an 
engagement to be responsible for the payment of some debt 
or the performance of some duty, in case of the failure of a 
third party, who, in the first instance, is able to such pay- 
ment or performance. It is clear that, in this sense, the word 
would not aptly describe the undertaking of the United 
States, which is in the following language: ‘The faith of 
the United States is hereby pledged that the United States 
will, by proper proportional appropriations as contemplated 
in this act, and by causing to be levied upon the property 
within said District such taxes as will do so, provide the rev- 
enues necessary to pay the interest on said bonds as the same 
may become due and payable, and create a sinking-fund for 
the payment of the principal thereof at maturity.” Here the 
Government of the United States itself undertakes to pro- 
vide the revenue necessary to meet the interest as the same 
becomes dae, and to create a sinking-fund for the paymeut 
of the principal at the maturity of the bonds, without regard 
to the failure of any third party. 

Practically, however, the pledge given by the United States, 
considered in the light of a security, may be equivalent to 
an unqualified guarantee; since the particular means and 
sources of revenue by and from which the Government prom- 
ises to provide for the payment of the interest and principal 
are unquestionably adequate for that purpose. Bat I think 
- it advisable, in representing the undertaking of the Govern. 
ment, to conform as nearly as possible to the exact terms of 
the statute. If, then, for the sake of convenience, it is desir- 
able to set forth, on the face or back of the bond, the sub- 
stance of that undertaking instead of the “words of the va- 
rious laws relating thereto,” I would suggest the following in 
place of what is proposed by the sinking-fund commissioners : 
4¢By the acts of Congress of June 20, 1874, and February 20, 
1874, the faith of the United States is pledged to pay the 
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interest hereon ag the same may become due and payable, 
and to provide for the payment of the principal hereof at 
maturity.” 

This form is sufficiently concise, and, in my judgment, de- 
scribes the obligation of the Government with more accuracy 
than the form suggested by the commissioners. 

IT have the honor to be, with great respect, your obedient 
servant, 

GEO. H. WILLIAMS, 

The PRESIDENT. ! 


CASE OF PAYMASTER BILLINGS, OF THE NAVY. 


The provision of the7th section of theact of July 15, 1870, chap. 295, declaring 
that thereafter “the increased pay of a promoted officer [of the Navy] 
shall commence from the date he is to take rank, as stated in his com- 
mission,” applied to such advancement or promotion in rank, and such 
only, as entitled the officer advanced or promoted to gn increase of pay 
over what he got at the time his advancement or promotion actually 
transpired; the words “increased pay,” in that provision, being used 
relatively to the pay he then received. 

Hence where B., a paymaster in the Navy, was on the 17th of February, 
1871, advanced fifteen numbers in his own grade, under the act of Jan- 
uary 24, 1865, chap. 19, and received a new commission by which he took 
rank as a paymaster from October 20, 1364; the commission held by him 
at the time of his advancement giving him rank as paymaster only from 
May 4, 1866, between which date and October 20, 1564, he had served and 
been paid aa an assistant paymaster: Held that the case did not come 
within the above-mentioned provision, the advancement of B. not in- 
volving any increase of pay over what was received by him at the time 
it happened; and that, accordingly, a claim made by bim under that 
provision for the difference between the pay of an assistant paymaster 
and the pay of a paymaster for the period between October 20, 1864, 
aud May 4, 1866, is inadmissible. 


DEPARTMENT OF JUSTICE, 
March 18, 1875. 


Siz: Your communication of the 3d ultimo, in regard to 
the case of Paymaster Luther C. Billings, of the Navy, pre- 
sents for my consideration the question whether that offi- 
cer is entitled to the difference of pay claimed by him, on 
the following state of facts: 

Paymaster Billings was, ou the 17th of February, 1871, ad- 


548 HON. GEORGE H. WILLIAMS 
Case of Paymaster Billings, of the Navy. 


vanced fifteen numbers in his grade, under the provisions of 
the act of January 24, 1865, chap. 19, (13 Stat., 424;) receiv- 
ing then a new commission, by the terms of which he was to 
rank asa paymaster from October 20, 1864. The commission 
which he held at the time of this advancement gave him rank 
as a paymaster from May 4, 1866. During the period inter- 
vening between these two dates he had served and received 
pay as an assistant paymaster; and he now claims the differ- 
ence between the compensation of an assistant paymaster and 
that of a paymaster, for that period. 

This claim is based on the provision of the 7th section of 
the act of July 15, 1870, chap. 295, (16 Stat., 333,) declaring 
that thereafter “the increased pay of a promoted officer 
shall commence from the date he is to take rank as stated in 
his commission ;” which provision was in force when Pay- 
master Billings received his new commission as aforesaid, 
though it has since been repealed. 

The provision just referred to was manifestly designed 
to modify the pre-existing general rule as to the commence- 
ment of the pay of promoted officers, where their promotion 
involved an increase of pay over what was received by them 
when it actually transpired. According to that rule, the 
pay of all such officers commenced from the date of the sig- 
nature of an appointment to perform the duty, if one was 
given before the issue of a commission, or from the date of 
the commission if no appointment was previously given. 
(See Navy Regulations, ed. of 1865, par. 1162; also ¢tbid., 
ed. of 1870, par. 1508.) 

The statute changed this by requiring the date at which 
the promoted officer was to take rank, as stated in his com- 
mission, to be the point for the commencement of his pay, 
instead of the date of his appointment or commission. 

But it must be borne in mind that the subject-matter which 
the rule, as the same formerly stood, was designed to regulate 
was the time from which the pay of an officer, whose promo- 
tion carried with it an increase of compensation beyond 
what he previously received, should begin to run at the in- 
creased figure. Hence the case of an advancement in the 
same grade came not within the operation of the rule, because 

hat involved no increase of pay. Now, the rule, as sub- 
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sequently modified, was intended to embrace the same sub- 
ject-matter, and to have the same scope, and nothing more. 
It applied to such advancement or promotion in rank, and 
such only, as entitled the officer advanced or promoted 
to an increase of pay over what he got at the time his ad- 
vancement or promotion actually transpired; for it is plain 
that the words “increased pay,” in the statute, are used 
relatively to the pay he then received. 

From this point of view, the conclusion seems unavoidable 
that the above-mentioned provision of the act of 1870 had 
no application to a case like the one under consideration ; 
inasmuch as the advancement of the claimant, being con- 
fined to the same grade in which he already held a commis- 
sion, conferred upon him no right to an increase of compen- 
sation over what he was in receipt of, by virtue of that com- 
mission, at the time when such advancement occurred. I am, 
accordingly, of the opinion that he is not entitled to the 
difference of pay claimed. 7 

I have the honor to be, very respectfully, your obedient 
servant, 

GEO. H. WILLIAMS. 

Hon. GEo. M. ROBESON, 

Secretary of the Navy. 


COMMISSIONERS OF FREEDMAN’S SAVINGS AND TRUST CO. 


Rights, duties, and responsibilities of the commissioners appointed under 
the 7th section of the act of June 20, 1874, chap. 349, to wind up the 
business of the Freedman’s Savings and Trust Company, considered and 
commented on. 7 

The commissioners thus appointed having become invested with the title 
to the property of said company and taken upon themselves the per- 
formance of their trust, it is not competent to either the board of trus- 
tees of said company or the Secretary of the Treasury to accept the 
resignations of the former, and relieve them from the duties and respon- 
sibilities which they have assumed. 


DEPARTMENT OF JUSTICE, 
March 20, 1875, 
Sig: I have the honor to acknowledge the receipt of your 
letter of the 11th instant, inclosing a copy of a recent com- 
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munication addressed to you by Messrs. J. A. J. Creswell, 
R. H. T. Leopold, and Robert Parvis, the commissioners in 
charge of the property and effects of the Freedman’s Savings 
and Trast Company, and requesting my opinion upon the 
questions therein suggested by them. 

For reasons set forth in their communication, which it is 
unnecessary to repeat here, the commissioners express a desire 
to be relieved from further responsibility on account of the 
trust reposed in them, and tender to you their resignations, 
provided their bond may be released from liability after their 
retirement, and new commissioners may be substituted in 
their places. 

Reference is made by the commissioners to the 7th section 
of the act of June 20, 1874, under which they were appointed, 
and they suggest for my consideration the following ques- 
tions: “ Whether the power to appoint commissioners there- 
under has or has not been exhausted; whether, upon resigna- 
tion of their trust, they may be absolved from further 
responsibility, and their bond released; and whether vacan- 
cies occasioned by resignation may be filled by the selection 
and approval of new commissioners, and a@ new bond, binding 
in law, accepted from thew, for the faithful discharge of their 
duties.” 

These questions all seem to resolve themselves into the 
inquiry, whether the present commissioners can retire and 
others be appointed in the manner proposed. 

The Freedman’s Savings and Trust Company was incor- 
porated by the act of March 3, 1865, chap. 92. The man. 
agement and direction of its business, principally that of 
banking, were thereby placed in the hands of a board of 
trustees, upon which was conferred power to fill vacancies 
therein occasioned by death, resignation, or otherwise, and 
to appoint officers, &c. That act was amended by the act 
of June 20, 1874, chap. 349, whereof the 7th section, to which 
the commissioners in their communication refer, reads as 
follows: 

“ SEc. 7. That whenever it shall be deemed advisable by 
the trustees of said corporation to close up its eutire business, 
then they shall select three competent men, not connected 
with the previous management of the institution, and ap- 
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proved by the Secretary of the Treasury, to be known and 
styled commissioners, whose daty it shall be to take charge 
of all the property and effects of said FKreedman’s Savings 
and Trust Company, close up tbe principal and sabordinate 
branches, collect from the branches all the deposits they have 
on hand, and proceed to collect all suma due said company, 
and dispose of all the property owned by said company, as 
speedily as the interests of the corporation require, and to 
distribute the proceeds among the creditors pro rata, accord- 
ing to their respective amounts; they shall make a pro-rata 
dividend whenever they have funds enough to pay twenty 
per centum of the claims of depositors. Said commissioners, 
before they proceed to act, shall execute a joint bond to the 
United States, with good sureties, in the penal sum of one 
hundred thousand dollars, conditioned for the faithful dis- 
charge of their duties as commissioners aforesaid, and shall 
take an oath to faithfully and honestly perform their duties 
as such, which bond shall be executed in presence of the 
Secretary of the Treasury, be approved by him and by him 
safely kept; and whenever said trustees shall file with the 
Secretary of the Treasury a certified copy of the order ap- 
pointing said commissioners, and they shall have executed 
the bonds and taken the oath aforesaid, then said commis- 
sioners shall be invested with the legal title to all of said 
property of said company for the purposes of this act, and 
shall have full power and authority to sell the same, and make 
deeds of conveyance to any and all of the real estate sold by 
them to the purchasers. Said commissioners may employ 
such agents as are necessary to assist them in closing up 
said company, and pay them a reasonable compensation for 
their services out of the funds of said company; and the said 
commissioners shall retain out of said funds a reasonable com- 
pensation for their trouble, to be fixed by the Secretary of 
the Treasury and the Comptroller of the Currency, and not 
exceeding three thousand dollars each per annum. Said 
commissioners shall deposit all sams collected by them inthe 
Treasury of the United States until they make a pro-rata dis- 
tribution of the same.” 

This section embraces all the provision made by Congress 
for winding up the general business and affairs of the com- 
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pany. It authorizes the trustees of the corporation, when- 
ever they deem it advisable to close up its entire business, 
to appoint three commissioners for that purpose, with the 
approval of the Secretary of the Treasury, who are required 
to give a joint bond, to be approved in like manner, condi- 
tioned for the faithful discharge of their duties, and also to 
take an oath to faithfully perform the same; and upon their 
giving the bond and taking the oath required, and upon a 
certified copy of their appointment being filed by the trustees 
with the Secretary, the legal title to all the property and effects 
of the company becomes, by force of the statute, vested in the 
commissioners, subject to the trusts devolved upon them in 
connection therewith. Their duty is then to take charge of 
such property and effects, close up the principal and subor- 
dinate branches of the company, collect from the branches 
all the deposits on hand, and proceed to collect all sums due 
the company, dispose of all its property as speedily as the 
interests of the corporation require, and to distribute the 
proceeds among the creditors pro rata, &c. 

I think it proper to observe that, after the commissioners 
have been appointed and have qualified as aforesaid, and the 
legal title to the property of the company has become vested 
in them, the right and authority of the trustees of the corpo- 
ration touching the care, management, control, or disposi- 
tion of such property, immediately cease. They are clothed 
with no supervisory powers whatever over the action of the 
commissioners; but on the contrary, the latter, in the admin- 
istration of the trust committed to them, are left entirely to 
their own discretion, subject to the law under which they 
act. 

The situation of the commissioners, when they once become 
invested with the title to the property and take upon them- 
selves the performance of the duties mentioned, is very sim- 
ilar to that of a trustee named in a deed who accepts the 
trust created thereby. The latter, having once entered upon 
the management of the trust, must continue to act until he 
is discharged in one of three ways: first, in the manner 
pointed out in the instrument creating the trust, if it con- 
tains any provisions on the subject; second, by the agree- 
ment and concurrence of all the parties interested in the 
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trust, if they are competent to consent to the arrangement ; 
and, third, by appropriate proceedings had before a court 
having jurisdiction over the trust. And the reason is that 
the trust-property cannot otherwise be divested out of the 
trustee so as to relieve him from responsibility. 

Now, on reference to the section above quoted, it will be 
seen that no provision is there made for the discharge or re- 
moval of the commissioners and the appointment of others 
in their places. Neither the Secretary of the Treasury nor 
the board of trustees of the corporation appears to be clothed 
with any power looking to that end; and in the absence of 
such power, it would not be competent to either, I think, to 
accept the resignations of the commissioners and relieve them 
from the duties and responsibilities which they have assumed. 
Their resignation, if so accepted, would therefore amount to 
no more than a mere abandonment of the trust by them, 
which plainly could not have the effect of revesting the trust- 
property in the corporation. Nor would the appointment of 
new commissioners by the board, with the approval of the 
Secretary, operate to transfer the trust-property to the new 
appointees and subject it to their control and disposition ; 
and on the other hand, the old commissioners could not, as 
it would seem, convey to them without committing a breach 
of trust, or at least they could not thus relieve themselves 
from future liability with respect thereto, unless the transac- 
tions were sanctioned by the decree of a court having juris- 
diction over the trust, or by the consent of all the parties in- 
terested in the effects of the corporation. 

My conclasion, therefore, is that the present commission- 
ers cannot relinquish their trust, nor can others be appointed 
in their places, in the manner proposed in their communica- 
tion to you; and, accordingly, to each of their several ques- 
tions I make a negative answer. | 

I am, sir, very respectfully, your obedient servant, 
GEO. H. WILLIAMS. 
Hon. B. H. BRistow, 
Secretary of the Treasury. 
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DISTRICT OF COLUMBIA BONDS. 


The bonds of the District of Columbia, which thé commissioners of the 
sinking-fund of the District wore authorized to issne by an act of the 
District legislative assembly, passed June 20, 1872, are not affected by 

_ the provisions of the 16th section of the act of March 3, 1875, chap. 162, 
requiring the destruction by burning of all bonds, sewer-certificates, and 
other obligations of the cities of Washington and Georgetown and of 
the District of Columbia, “ paid or redeemed,” & .; there not having 
been such a redemption of the first-mentioned bonds as to require them 
to be destroyed. 

Those bonds may be disposed of by the commissioners of the sinking-fund 
agreeably to the provisions of the aforesaid act of the District legislative 
assembly, subject to the restriction respecting the sale thereof which 
is imposed by the 10th section of the act of Juno 20, 1874, chap. 337. 


DEPARTMENT OF JUSTICE, 
March 29, 1875. 


Str: I have-duly considered a communication from the 
commissioners of the sinking-fund of the District of Colum. 
bia, bearing date March 17, 1875, referred by you to me; 
and to your request for my opinion upon the question therein 
stated I have the honor to submit the following: | 

The commissioners state that by the act of the District 
assembly of June 20, 1872, (pp. 51, 52 of the Acts of the Assem- 
bly of that year,) they were authorized to issue bonds, and, in 
connection with the governor of the District, to negotiate the 
sale of them, and with the proceeds to pay certain liabilities 
of the city of Washington, “including the seven-and-three- 
tenths certificates of indebtedness issued under act of Con- 
gress and ordinances of said city.” These certificates would 
mature July 30, 1873, and November 20, 1875. When the 
first class of them was about coming due, the bonds could 
not be sold except at great sacrifice. The commissioners did 
not sell them, but borrowed money to meet the maturing 
certificates, using the bonds as security forthe loans. These 
loans have been paid—not with proceeds of the sale of the 
bonds, nor with moneys raised by the taxation authorized by 
section 2d of the assembly’s act of 1872, for the special pur- 
pose of meeting the interest on this class of bonds, and cre- 
ating a sinking-fund for their payment, but with moneys 
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taken from other fands provided for other purposes. ‘And 
the bonds in question are now, held by the commissioners as 
means wherewith to restore those “fands,” as well as to meet 
the seven-and-three-tenths certificates which mature Novem- 
ber 20, 1875. In full view of this action of the commissioners 
and this condition of the bends, Congress, by the 10th section 
of the act of June 20, 1874, entitled ** An act for the govern- 
ment of the District of Columbia,” ratified and approved the 
assembly’s act above cited, prohibiting, however, the sale of 
any of the bonds authorized by that act at prices less than 
par. Congress thus confirmed the authority of the commis- 
sioners to negotiate the sale of all the bonds in question 
“remaining unsold.” And this power now rests with the 
commissioners unless it is impliedly revoked and the bonds 
taken out of their hands by the 16th section of the act ‘ for 
the support of the government of the District,” approved 
March 3, 1875. 

That section provides for the destruction, by burning, of all 
bonds, sewer-certificates, and other obligations of every kind 
whatsoever, of the city Washington, the city of Georgetown, 
and of the District of Columbia, which bonds, obligations, &c., 
have heretofore been “ paid or redeemed” by the Commis. 
sioners of the District of Columbia, or by the commissioners 
of the sinking-fund. This isa general law decreeing the com- 
plete destruction of all forms of evidence of indebtedness is- 
sued by the municipal bodies named, where such indebtedness 
has been either extinguished or represented by new forms of 
obligations. The purpose for which these instruments were 
issued having been accomplished, it is the intent of the law 
that they shall never be re-issued or used for any object what- 
ever. 

The commissioners of the sinking-fund state that they have 
on hand a large amount of these defunct instruments, bonds, 
certificates, and obligations, that have been paid in money, also 
a large amount of sewer and other certificates that have been 
redeemed by being received as payment of special taxes. 
Upon all these the recent law operates and enjoins their de- 
struction. ; 

But the bonds under consideration, if ever redeeined at all, 
In any proper sense of the term, were redeemed prior to the 
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passage of the act of June 20, 1874; and Congress, in full view 
of the action of the commissiouers, specially points to the 
bonds, and gives to the commissioners authority to sell all 
that ‘remain unsold.” This law is not repealed nor the au- 
thority given by it revoked by the 16th section of the act of 
March 3, 1875. It is well settled that a later statute which is 
general and affirmative does not abrogate a former which is 
particalar; and the law will not allow of the repeal or altera- 
tion of a particular statute by the construction of general 
words in a later act, when the words may have their proper 
operation without it. (Dwarris on Statutes, 532.) 

I bold, therefore, that the bonds in question are not affected 
by the act of March 3, 1875, even if they can be said to have 
been once redeemed. In that case the law of 1874 gave them 
new life, and they were as if they had never been used at all. 

But have the bonds in question ever been “ paid or re- 
deemed?” It is needless to say they have not been paid, for 
they have not been negotiated or sold. The title to them 
has not been conveyed. No parties have had relations to 
the bonds so that they could receive payment of them. They 
were, however, pledged as security for money borrowed to 
meet certain liabilities, which were intended to be paid by 
the proceeds of their sale. They then passed, I presume 
temporarily, from the custody of the commissioners; but 
were returned, the loans for which they were security hav- 
ing been paid. Now, if any portion of the money which paid 
these loans was raised by the taxation provided for in sec- 
tion 2 of the assembly’s act of June 2, 1872, the express pur- 
pose of which was to create asinking-fand for the retirement 
of these bonds, to that extent they have been redeemed. 
But the money to pay the loans was not so obtained. The 
commissioners again borrowed it from fuuds devoted to other 
purposes. The bonds then, pro tanto, represent those funds. 
They constitute, as the commissioners state, an important 
part of the sinking-fund. The transaction was only a shifting 
of loans, and the bonds remain pledged as security for the 
new loan. They have not, therefore, been redeemed. They 
have not as yet paid or replaced the special indebtedness of 
the city of Washington for the retirement of which they were 
issued. In short, the purpose for which they were authorized 
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has not been accomplished. Again, as these bonds have not 
been sold they have produced no money ; the commissioners 
have received no value for them. 

Evidently it was not the design of Congress, in passing 
the act of March 3, 1875, to strip the commissioners of the 
sinking-fund of the means lawfully in their hands to meet 
the liabilities of the municipal bodies whose financial affairs 
they are called to administer; but the purpose of the act was 
to take away the possibility of the resuscitation or use for any 
purpose whatever of all those written evidences of the indebt- 
edness of the said municipal bodies, which have accomplished 
the end for which they were issued. Such is not the condi- 
tion of the bonds in question. 

To the inquiry of the commissioners of the sinking-fund of 
the District of Columbia, whether there has been “‘ such a re- 
demption of the said bonds as to require them to be destroyed,” 
I make a negative answer; and for the reasons above given 
I am of opinion that the bonds are in the hands of the com- 
missioners to be dealt with as required by the act of the Dis- 
trict assembly which authorized their issue, and the act of 
Congress of June 20, 1874. 

I am, sir, very respectfully, your obedient servant, 
: GEO. H. WILLIAMS. 
The PRESIDENT. 


JURISDICTION OVER NATIONAL CEMETERIES. 


The United States have over lands within a State held for national ceme- 
teries or other public purposes, which were acquired by the former with- 
out the consent of the State, or over which the latter has not ceded its 
jurisdiction, only such jurisdiction as they have over other parts of the 
State wherein they possess no proprietary interests. 

The mere ownership of the land does not put the United States in a differ- 
ent position, as regards the matter of jurisdiction over it, than they 
occupied previous to ita acquisition ; nor is the situation of the State, 
with reference to the same matter, in any degree altered thereby. 

Strictly speaking, therefore, where the United States own land situated 
within the limits of a State, but over which they have not acquired 
juriediction from the State, they cannot be said to have any local juris- 
diction over such land. 
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DEPARTMENT OF JUSTICE, 
April 2, 1875. 

Siz: In your communication to me of the 6th ultimo, after 
adverting to the recent failure of a bill before the legislatare 
of Missouri which provided for a cession to the United States 
of jurisdiction over certain lands in that State acquired and 
used by the former for the purpose of national cemeteries, 
you refer to an opinion given by Mr. Attorney-General Hoar, 
(13 Opin., 131,) in which he held that Congress cannot by its 
own act alone, and without the consent of the State, assert or 
exercise exclusive jurisdiction over lands acquired for the 
aforesaid purpose within the territorial limits of a State ; and 
you remark that exactly what jurisdiction the United States 
possesses in cases where such consent is withheld is not 
stated by him. You then submit for my consideration the 
following question: ‘‘ What jurisdiction over lands held for 
national cemeteries have the United States where the pur- 
chases have been made or the lands appropriated without 
the consent of the State legislatures ?” 

The answer I make to the above question is, that the 
United States have over lands thus held only such jaris- 
diction as they have over other parts of the State wherein 
they possess no proprietary interests ; and that jurisdiction 
may, in general terms, be described as limited to those sub- 
jects which the Constitution has withdrawn from the juris- 
diction of the State, or at least placed under the control of 
the National Government, and to which the legislative power 
of the latter extends. 

The mere ownership of the land, under the circumstances 
mentioned, does not put the United States in a different posi- 
tion, as regards the matter of jurisdiction over it, than they 
occupied previous to its acquisition; nor is the situation of 
the State, with respect to the same matter, in any degree 
altered thereby. Hence, so long as the State retains its juris. 
diction over the premises, Congress cannot pass laws for the 
punishinent of crimes committed thereon, such as murder, 
manslaughter, larceny, maiming, assault, &c., since in that 
case these subjects do not fall within the legislative power 
granted by the Constitution to the General Government, but 
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‘appertain exclusively to that reserved to the States. It is 
only after the State has parted with its jurisdiction, which 
may be either by a formal cession thereof to the United 
States, or simply by assenting to the acquisition of the land 
by the latter, that Congress becomes invested with authority 
thus to legislate. Accordingly, where that body has hereto- 
fore enacted laws punishing those crimes, their operation 
(excepting such as relate to crimes committed on the high 
seas) has been expressly limited to places or districts of coun- 
try under the jurisdiction of the United States, (see Revised 
Statutes, sections 5339, 5341, 5348, 5356, 5385;) the power to 
enact such laws, so far as they apply to places or districts 
within the territorial limits of a State, being derived from 
that provision of the Constitution which vests in Congress 
authority to exercise “ exclusive legislation, in all cases what- 
soever,” over “all places purchased by the consent of the legis- 
latures of the States in which the same shall be situated,” &c. 

Strictly speaking, where the United States own lands sit- 
uated within the limits of a State, but over which they have 
not acquired jurisdiction from the State, they cannot be said 
to have any local jurisdiction over the land whatever. 

I have the honor to be, very respectfully, your obedient 
servant, 


GEO. H. WILLIAMS. 
Hon. Wm. W. BELKNAP, 
Secretary of War. 


Eee 


REFUNDING CUSTOMS-DUTIES. 


The 1st section of the act of March 3, 1875, chap. 136, (save as to what is 
excepted under the prorisoes therein,) leaves no power in the Secretary of 
the Treasury to refund any moneys collected as duties on imports in ac- 
cordance with any decision, ruling, or direction made or given by that offi- 
cer prior to the passage of that act, anless such decision, ruling, or direc- 
tion ia modified or overruled as therein indicated. 

Nor can moneys collected as duties on imports in accordance with any 
decision, ruling, or direction of the Secretary of the Treasury, made on 
or after the date of that act, be refunded or repaid, except as provided 
for in said 1st section. 

Under the 2d section of the same act, a decision favorable to the United 
‘States, which was unreversed and in force at the date of the act, must 
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stand and be recognized by the Secretary of the Treasury as the rule to 
be followed upon the question involved therein, until it is reversed or 
modified as provided in said 2d section. But any decision, ruling, 
or direction which is not favorable to the United States, made by any 
Secretary of the Treasury prior to the date of the act, may be overruled 
by the present or any future Secretary of the Treasury, if in his judg- 
ment it is not a correct exposition of the law. 


DEPARTMENT OF JUSTICE, 
April 7, 1875. 

Siz: I have considered the communication of Hon. Charles 
F. Conant, Acting Secretary, bearing date March 19, 1873, 
and the memorandum accompanying the same, in which sug- 
gestions are made and questions propounded relative to the 
construction of the act of Congress, approved March 3, 18735, 
entitled “ An act restricting the refunding of customs-duties 
and prescribing certain regulations of the Treasury Depart. 
ment.” 

Section 1 of said act provides as follows: ‘“‘That no moneys 
collected as duties on imports in accordance with any decision, 
ruling, or direction previously made or given by the Sec- 
retary of the Treasury, shall, except as hereinafter provided, 
be refunded or repaid, unless in accordance with the judg- 
ment of a circuit or district court of the United States, giving 
construction to the law, and from which the Attorney-General 
shall certify that no appeal or writ of error will be taken by 
the United States; or unless in pursuance of a special appro- 
priation for the particular refund or repayment to be made: 
Provided, That whenever the Secretary shall be of opinion 
that such duties have been assessed and collected under an 
erroneous view of the facts in the case, he may authorize 
@ re-examination and reliquidation in such case, and make 
such refund in accordance with existing laws as the facts so 
ascertained shall, in his opinion, justify; but no sach reliqui- 
dation shall be allowed unless protest and appeal shall have 
been made as required by law: Provided further, That the 
restrictive provisions of this act shall not apply to such per 
sonal and household effects and other articles, nor merchan. 
dise, as are by law exempt from duty: And provided also, 
That this act shall not affect the refund of excess of depos- 
its based on estimated duties, nor prevent the correction of 
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errors in liquidation, whether for or against the Government, 
arising solely upon errors of fact discovered within one year 
from the date of payment, and, when in favor of the Gov- 
ernment, brought to the notice of the collector within ten 
days from the date of discovery.” 

Inquiry is made as to this provision of law as follows: 

1. “How, and to what extent, does said act affect the refund 
of duties collected prior to March 3, 18751? 

2. * How, and to what extent, does said act affect the refund 
of duties collected on or after March 3, 1875?” 

Independent of the exceptions contained in said section, 
my opinion is that since the passage of this act the Secretary 
of the Treasury has no power to refund any moneys collected 
as duties on imports in accordance with any decision, ruling, 
or direction made or given by the Secretary of the Treasury 
prior to the passage thereof, unless said decision, ruling, or 
direction is modified or overruled as therein specified. 

I am also of the opinion that any moneys collected as duties 
on imports in accordance with any decision, ruling, or direc- 
tion of the Secretary of the Treasury made on or since the 
date of said act cannot be refunded or repaid except as pro- 
vided for in said section. 

Section 2 of said act is as follows: “That no ruling or de- 
cision once made by the Secretary of the Treasury, giving | 
construction to any law imposing customs duties, shall be 
reversed or modified adversely to the United States, by the 
same or a succeeding Secretary, except in concurrence with 
an opinion of the Attorney-General recommending the same, 
or a judicial decision of a circuit or district court of the United 
States conflicting with such ruling or decision, and from which 
the Attorney-General shall certify that no appeal or writ of 
error will be taken by the United States: Provided, That the 
Secretary of the Treasury may, in his discretion, decline to 
acquiesce in the judgment, decision, or ruling of an inferior 
court upon any question affecting the interests of the United 
States, when, in his opinion, such interests require a final 
adjudication of such question by the court of last resort.” 

I am of the opinion that, under this section, whether there 
have been conflicting decisions or not prior to the passage of 
the act in question touching the construction of any Jaw im- 
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posing customs-duties, if there was a decision unreversed and 
in force at the time said act was passed favorable to the 
United States, such decision must stand and be recognized 
by the Secretary of the Treasury as the rale to be followed 
upon the question therein involved until it is reversed or mod- 
ified as provided in said section. Any decision, rulings, or 
directions made by any Secretary of the Treasury prior to the 
passage of said act adversely to the United States may be 
overruled by the present or any subsequent Secretary of the 
Treasury, if, in his judgment. they are not correct expositions 
of the law. 

Reterence is made by the Acting Secretary to sections 2984, 
30124, 3013, 3689, 2652, and 989 of the Revised Statutes, but 
I do not see that they particularly concern the construction 
of the act in question, and it is not necessary or desirable 
that I should give any abstract views as to any other mean- 
ing or effect which they may have. 

Very respectfully, your obedient servant, 
GEO. H. WILLIAMS. 


Hon. B. H. Bristow, 
Secretary of the Treasury. 


TEMPORARY APPOINTMENTS IN THE ARMY. 


Where, under the operation of the act of March 2, 1875, chap. 118, and the 
joint resolution of March 3, 1875, [No. 7,] two vacancies existed in the 
oftice of pay master in the Army, with the rank of major, and nominations 
therefor were sent to the Senate by the President, but which that body 
failed to confirm before adjourning: Held that itis competent to the 
President to fill the two vacancies, during the recess of the Senate, by 
temporary appointments, and that he is not subject to any restrictions 
as to the persons whom be may thus appoint. 

The construction put upon the clause in the Constitution giving the 
President power “to fill up all vacancies that may happen during the 
recess of the Senate by granting commissions which shall expire at the 
end of their next session,” by former Attorneys-General, namely, that it 
confers upon him full power to fill vacancies in the recess of the Seuvate 
irrespective of the time when such racancics first occurred, considered now to 
be the settled interpretation of that clause with the Department of 
Justice. 
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DEPARTMENT OF JUSTICE, 
April 24, 1875. 

Siz: [have the honor to acknowledge the receipt of your 
letter of the 6th instant, touching certain vacancies that now 
exist in the Pay Department ot the Army, in which you state 
that— 

‘By the act of July 28, 1866, the number of paymasters 
was limited to sixty, and the act of March 3, 1869, prohibited 
new appointments and promotions in the Pay Department. 
The act of March 2, 1875, established the number of paymas- 
ters at fifty, and the act of March 3, 1875, authorized the 
appointment of such additional number of paymasters, with 
the rank of major, as will make the total number of paymas- 
ters, with the rank of major, fifty, and no more. 

“Upon the passage of the acts of March 2 and 3, the 
President submitted to the last special session of the Senate 
the names of certain persons for confirmation as paymasters, 
with the rank of major. The Senate failed to confirm two of 
the nominations, and there are now two vacancies in the Pay 
Department.” 

And in connection with the foregoing statement of facts, 
you submit for my consideration the following questions: 

“Can the two vacancies now existing in the Pay Depart- 
ment, in the grade of paymaster, with the rank of major, be 
now filled by the President by temporary appointments; 
and, if you should decide affirmatively, whether the Presi- 
dent is restricted as to the persons who may be appointed % 
Can he appoint the persons already nominated to the Senate, 
and not confirmed by that body, or must those names be now 
excluded from consideration ?” 

The case presented, relating as it does to the filling of 
offices in the military service, is not within the operation of 
what are known as the tenure-of-oftfice laws of 1867 and 1869, 
the provisions whereof are in substance re-enacted in sections 
1767 and 1768, et seq., of the Revised Statutes, those laws ap- 
plying exclusively to officers in the civil service; and there 
are no other statutes which in any way affect it. So that the 
question whether the two vacancies referred to may now be 
filled by the President, by temporary appointments, arises 
immediately and directly under the clause of the Constitution 
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which gives him power “ to fill up all vacancies that may hap- 
pen during the recess of the Senate by granting commissions 
which shall expire at the end of their next session.’ 

That clause has been frequently considered by my learned 
predecessors in oflice, When passing upon similar questions 
submitted to them, and the results of their deliberations may 
be sumined up thus: that it confers upon the President full 
power to fill vacancies in the recess of the Senate, trrespectire 
of the time when such vacancies first occurred. (See the opinions 
of Mr. Evarts of August 17, 1868, 12 Opin., 449, 455; and 
the opinion of Mr. Stanbery of August 30, 1866, 12 Opin., 32, 
wherein the earlier opinions on the subject arecited.) I shall 
not undertake to review here the grounds on which that con 
struction of the clause is placed, but shall hold that, so far 
as this Department is concerned, the question is settled. 

I accordingly answer, that the two vacancies existing in 
the grade of paymaster, with the rank of major, can now be 
filled by the President by temporary appointments. 

Touching the other questions submitted, namely, as_ to 
whether there are any restrictions on the President in regard 
to the persons who may be thus appointed, and whether he 
is at liberty to appoint those whom the Senate failed to con- 
firm: to the former I answer, that I kuow of no such restric- 
tions upon his power of appointment. 

I am, sir, Very respectfully, your obedient servant, 
GEO. H. WILLIAMS. 


Hon. Wu. W. BELKNAP, 
Secretary of War. 


POSTAL CONVENTION WITH FRANCE. 


The words “ United States mail-packets,” as used in the postal convention 
between tho United States and France of March 2, Ls5o7, mean such 
steamships or vessels, sailing on regularly-appointed days, as are engaged 
by the United States to carry the mail; they Cenote the employment of 
the steamship or vessel, not ifs nationality. | 

Hence the steamships of the Hambary and American Packet Compans , 
which were employed by the Post-Ovice Department to carry the mail 
between the United States and France, either directly or by way of 
Great Britain, were * Uuited States mail-packets” within the meaning 
of those words as used in the said postal convention, and their employ- 
ment for that purpose was consistent with tbe terms of that convention. 
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DEPARTMENT OF JUSTICE, 
April 29, 1875. 

Sir: I have the honor to acknowledge the receipt of your 
communication of March 26, 1875, in which you state that a 
controversy has arisen between the Post-Office Department of 
the United States and the administration of posts of France 
as to the meaning of the term “United States mail-packets” as 
used in the postal convention between the United States and 
France of March 2,1857. Together with your communication 
I received also copies of the correspondence and of other doc- 
uments relating to the subject. The text of the convention 
is to be found in 16 Stat., 871. 

It is claimed by the French director-general of posts that 
the words above quoted from the convention mean steam- 
ships or vessels owned, in whole or in part, by citizens of the 
United States and sailing under the United States flag; while 
the Post-Office Department of the United States contends 
that those words indicate vessels employed by that Depart- 
ment to carry the mails of the United States between this 
country and France, without regard to the nationality of such 
vessels. 

The precise question upon which you desire an expression 
of opinion from me is this: Were the steamships of the Ham- 
burg and American Packet Company, which in the year 1869 
were employed by the United States Post-Oflice Department 
to transport postal matter intended for France, either via 
England or directly to a port of France, * United States mail- 
packets” within the meaning of those words as used in the 
convention? 

The words “United States mail” have long been used as a 
prefix to distinguish the conveyance, of whatever kind, which 
the United States employs to carry the mails, whether such 
conveyance be steamship, boat, coach, or railway-car. These 
are seldom, if ever, the property of the United States. They 
take the designation simply and only because of their relation 
by contract to the postal department of the Government. 
The words “United States mail” do not indicate that the 
United States, or the citizens of the United States, have any 
property-interest in these means of conveyance, but only in 
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the mails which they carry. They do not show the nationality 
of the ships, but of the mails. This common use of the phrase 
was doubtless in the minds of the negotiators of the conven- 
tion, and it is reasonable to conclude that in this sense they 
intended it. The term ‘United States mail-packets,” then, 
as used in the convention, signifies steamships or vessels, 
sailing on regularly-appointed days, which the United States 
employ to carry the mails. 

The Post-Office Department of the United States was, 
however, restricted as to the nationality of the vessels it 
might contract with, by provisions in the first and second 
articles of the convention. In the first article, which pre- 
scribes what vessels shall be used to carry on the postal inter- 
course between France and the United States, British packets 
and steam-vessels only are designated by their nationality. 
The reason is apparent, for by the second article France was 
to pay all the expenses of transportation by means of British 
ships, thus precluding the use by the United States of English 
vessels, but, as to all other nationalities, leaving the field 
open for the United States to select vessels, and make of 
them “ United States mail-packets.”. The purpose of the con- 
vention in this regard was to provide that France should 
bear the expense and enjoy the profit of all ocean-transporta- 
tion of the mails between that country and the United States 
by means of British vessels, and all other vessels except such 
as were employed and paid by the United States, and these 
might be of any nationality except that of Great Britain. 

If this be not the real meaning of the first aud second 
articles, but, on the contrary, the construction insisted on by 
the French director-general of posts is correct, viz, that only 
vessels having a United States nationality can be “United 
States mail-packets,” there was no need to set apart and 
distinguish by their nationality those belonging to Great 
Britain. It would have been necessary only to provide that 
the United States Post-Office should pay the expenses of the 
transportation of the mails by means of United States packets, 
(not United States mail-packets,) and the expense of trans- 
portation by all other vessels should be borne by France. The 
result of such an agreement would have been that Trance, 
under article seventh of the convention, would reap the profit 
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of all ocean-postage except that earned by means of United 
States vessels employed by the United States, and this nation, 
in order to participate at all in these profits, must see to it 
that regular lines of steamships, owned in the United States, 
were established and kept plying between this conntry and 
the ports of England or France, while the latter country was 
hampered by no such restrictions. The United States must 
employ United States ships or none, but France had all the 
world betore her where to choose. Or if the Post-Office De- 
partment of the United States should, as in the case made 
by these papers, employ ships of the Hamburg line, the ad- 
mninistration of posts of France would permit the former to pay 
the expense, but take to its own credit the ocean-postage. It 
is quite clear that in such a contract there is no reciprocity. 
It cannot be that the high contracting parties intended to 
make an arrangement so one-sided and inequitable. 

But, finally, the conduct of the postal administration of 
France for eleven years subsequent to the date of the conven- 
tion shows that the French understanding of the phrase in 
question did not differ from that which prevailed at the Post- 
Office Department of the United States. The correspondence 
before me shows that during this period the Bremen and Ham- 
burg ships were, without objection on the part of France, em- 
ployed by the United States in carrying from this country 
the mails for France, and that the Post-Office Department of 
the United States received the credit provided for in the con- 
vention, as for service done at the expense of the United 
States. The schedule of the United States mail-steamship 
service was furnished to the French director-general at his 
request, and in this schedule these foreign ships were called 
“United States mail-packets,” as those of the New York and 
Havre line were. (Correspondence, pp. 135, 156, 137.) 

True, the Bremen and Hamburg ships, during this period, 
deposited the mails for France at English ports; but where, 
according to the second article of the couvention, the trans- 
portation was to be at the expense of the United States, 
whether by way of Great Britain or direct to France, it was 
to be effected by United States mail-packets. An admission, 
therefore, that the United States might employ the Bremen 
and Hamburg ships in the transportation terminating at 
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British ports, was an admission that the same lines might be 
so employed in the transportation terminating in France. 
The French director-general of posts, in his letter of June 24, 
1869, (p. 70 of the correspondence,) endeavors to break the 
force of this admission by bringing into the case the postal 
arrangements of the United States with England and the 
North German Confederation. I fail to see the pertinency 
of these references. The rights and obligations of the par- 
ties to the convention of March 2, 1857, could not be abridged, 
enlarged, or altered by any agreements of either with other 
powers. 

By the considerations above set forth, I am led to the con- 
clusion that the steamships of the Hamburg and American 
Packet Company were rightfully employed by the Post-Oftice 
Department of the United States to transport the mails be- 
tween this country and I’rance, either directly or by way of 
Great Britain, and that by reason of such employment they 
were United States mail-packets within the meaning of those 
words as used in the convention of March 2, 1857. 

] am, very respectiully, your obedient servant, 
GEO. H. WILLIAMS. 
IJon. MARSHALL JEWELL, 
Postmaster-General. 
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NEZ PERCE RESERVATION—CLAIM OF W. G. LANGFORD. 


The title of the American Board of Commissioners for Foreign Missions 
to the missionary station within the Jimits of the Nez Percé Indian res- 
ervation, derived under the acts of August 14, 1848, chap. 177, and 
March 2, 1853, chap. 90, (assuining that a title passed to said board by 
virtue of those acts,) was then, and has ever since continued to be, sub- 
ject to the Indian right of ocenpancy in the Nez Pereé tribe of Indians; 
and until this Indian right is extinguished, the present holder of that 

title has no right, merely by virtue of such title, to enter upon and 
take possession of the premises. 

L., who claimed title to the tract. of land included by said station, as 
assignee of said board, recovered judgment by default in the territor- 
jal court in an action to recover possession of the premises brought 
against an Indian agent occupying the same, and obtained actual pos- 
session thereof under a writ issued upon said judgment: Held that the 
Judgment determined nothing adverse to the Indian right; that the 
writ founded on such judgment was ineffectual to give L. legal posses- 
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sion of land to which the Indian right still adheres; and that in en- 
tering upon the reservation thereunder he was simply an intruder, and 
may be summarily removed therefrom in the mode provided by section 
2118 of the Revised Statutes. 


DEPARTMENT OF JUSTICE, 
May 3, 1875. 

Sir: Your communication of the 4th of January last, touch- 
ing the claim of Willian G. Langford to 640 acres of land 
within the Nez Pereé Indian reservation, in Idaho Territory, 
refers me, for a history of the claim and the proceedings 
in connection therewith, to the annual report of the Commis- 
sioner of Indian A ffairs for the year 1874, from which I extract 
the following statement: 

“Langford makes this claim as assignee of the American 
Board of Commissioners for Foreign Missions, a religious 
corporation established under the laws of the State of Massa- 
chusetts, and having its principal office in Boston. 

“The Nez Percé reservation is a tract of land set apart 
for the Nez Perce Indians by the provisions of the treaty of 
June 9, 1863, (14 Stat., 647,) from the large tract previously 
claimed by them, and which, by treaty of June 11, 1800, (12 
Stat., 957,) was reserved for them from a still larger tract, 
the remainder of which they ceded at that time to the United 
States. This reservation, as estabhshed by the treaty of 
1863, is recognized as belonging to these Indians, and is 
guaranteed to them both by the treaties of 1855 and 1863, 
and the existence of ‘Indian title’ thereto, running back to 
the first knowledge of the country, is as clear in this case as 
itcan be in any. The missionary board above mentioned 
sent missionaries to this reserve in 1836, who settled upon 
the land in question. There is evidence of a continued resi- 
dence and cultivation of the soil, erection of a mill, school- 
house, and other buildings, down to 1547, when, on account 
of an Indian outbreak, the place was abandoned. 

“Over six months after this station had been abandoned, 
namely, August 14, 1848, Congress passed an act providing 
for a territorial government in Oregon, (9 Stat., 323,) in the 
Ist section of which is the following language: ‘And pro- 
vided also, That the title to the land, not exceeding 640 acres, 
now occupied as missionary stations among the Indian tribes 
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in said Territory, together with the improvements thereon, 
be confirmed and established in the several religious societies 
to which said missionary stations respectively belong.’ 

“The tract of land in question was within the limits of 
Washington Territory when established. The 1st section of 
the act of Congress of March 2, 1853, establishing the terri- 
torial government of Washington, (10 Stat., 172,) contains 
the following provision: ‘Provided further, That the title to 
the land, not exceeding 640 acres, now occupied as mission- 
ary stations among the Indian tribes in said Territory, or 
that may have been so occupied as missionary stations prior 
to the passage of the act establishing the territorial govern- 
ment of Oregon, together with the improvements thereon, be, 
and is hereby, confirmed and established to the several relig- 
ious societies to which said missionary stations respectively 
belong.’ 

“The reservation is now within the limits of Idaho Terri- 
tory, the organic act of which, dated March 3, 1863, (12 Stat., 
809,) contains no provisions on the subject of the mission 
claims. 

“The first evidence that can be found on the files of this 
Office of the claim of the said missionary board being as- 
serted to said land after the abandonment, is contained 
in their notice to Agent Hutchins, at Nez Percé agency, 
under date of May 2, 1862. The following month Agent 
Hutchins reported to this Oflice the fact of said claim having 
been made by the board, and that it covered the ground on 
which the agency was situated. It does not appear from the 
records of this Office that any definite action was taken in ref- 
erence to the claim of the American board until 1867.” 

It is stated in a report from the Committee on Indian 
Affairs of the House of Representatives, made to that body 
during the last session of Congress, a copy of which accom- 
panied your communication, that on the 17th day of Febru- 
ary, 1868, the American Board of Commissioners for Foreign 
Missions brought their action for possession of the land now 
in question against James O'Neil, the United States Indian 
agent, then holding possession of the same as such public offi- 
cer, Which action was returnable into, and duly entered in, the 
district court of the first judicial district of the Territory of 
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Idaho, in which district said land lies. In defense of that 
action, Mr. W. A. George, United States district attorney for 
that district, appeared and filed a demurrer to the jurisdiction 
of the court. That demurrer was duly and fully argued and 
heard before the court at the April term, 1868, Mr. George 
appearing for the defendant of record. The demurrer was 
overruled, and the defendant was given until October 7, 1869, 
within which to file an answer to the bill of complaint. No 
answer was ever filed, and on the 20th day of December, 1871, 
W. G. Langford, the party who had succeeded by purchase to 
said land, and who had been substituted as plaintiff in said — 
proceedings, took judgment by default. 

It seems that Langford has since obtained possession of 
the premises under a writ of possession issued by said dis- 
trict court. 

Upon the foregoing state of facts you request my opinion 
as to the validity of the said judgment, and what steps, if, 
any, can be taken to enable the United States to recover pos- 
session of the tract of land in controversy for Indian pur- 
poses. 

' From the above statement, it appears that Langford’s title 
to the land in question rests upon the provisions of the acts 
of 1848 and 1853, confirming lands occupied as missionary 
stations among the Indians to the several religious societies to 
which such stations belong; and I assume, for present pur- 
poses, that a title passed by virtue of those acts. Yet it also 
appears that the district of country within which the land 
is located was then occupied and claimed by the Nez Perce 
tribe of Indians, and their right thereto is distinctly rec- 
ognized and acknowledged by the Government by the treaty 
of 1855, in which a cession 1s made to the United States, for 
valuable considerations, of the whole of the country so occu- 
pied and claimed, the tribe reserving thereout, for their future 
use and occupation, a large tract, the boyndaries whereof 
(which include the said land) are designated in the same 
instrument. 

By the provisions of the treaty all of that tract was to be 
“set apart, and, so far as necessary, surveyed and marked 
out for the exclusive use and benefit of said tribe as an Indian 
reservation ;” and no white man, except be be in the employ- 
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ment of the Indian Department, was to be permitted to reside 
upon the reservation without permission of the tribe and the 
superintendent and the agent. 

The reservation, though subsequently reduced in area by 
the treaty of 1863 with the same tribe, still included within 
its limits the land claimed by Langford; and this treaty 
contains provisions of like import with those adverted to 
above in connection with the former treaty. 

It may be here observed that the tribe hold the reserva- 
tion, not under tbe treaty, but under their original title, 
which is confirmed by the Government in agreeing to the 
reservation. (See Gaines vs. Nicholson, 9 How., 365.) 

Thus it would seem that the title imparted by the acts of 
1848 and 1853 was at that period, and has ever since contin- 
ued to be, subject to the Indian right of occupancy in said 
tribe, the enjoyment of which right, moreover, is assured 
thereto by the Government by solemn treaty stipulations. 
Such being the case, it cannot be doubted that, until this 
Indian right is extinguished, the holder of said title has no 
right, merely by virtue of that title, to enter upon and take 
possession of the premisés. He may lawfully enter on the 
land in the mean time, with the permission of the tribe and of 
the Government, but not otherwise. By entering without such 
permission he would be an intruder on the reservation, and 
night be proceeded against summarily under section 2118 of 
the Revised Statutes, which, besides making him liable to a 
pecumary penalty, authorizes the President to “take such 
measures and employ such military force as he may judge 
necessary to remove him” from the land. 

Now, in regard to the judgment hereinbefore referred to: 
I think that, without questioning its validity, it really deter- 
nines nothing adverse to the Indian right. This could not 
have been made the subject of adjudication in a proceeding 
to which the tribe was not a party, if, indeed, it was within 
the competency of the court to subject the tribe to its juris- 
diction. Ience the writ of execution founded on that judg- 
ment must be regarded as of no effect to give the plaintiff 
legal possession of land to which the Indian right siill ad- 
heres; and if he has entered upon the reservation thereunder 
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he is simply an intruder, and may be summarily removed 
therefrom in the manner already indicated. 
I have the honor to be, very respectfully, your obedient 
servant, 
GEO. H. WILLIAMS. 
Hon. OC. DELANO, 
Secretary of the Interior. 


INDIAN AGENT IN ALASKA. 


Tho President may, subject to the restrictions imposed by section 1224 
of the Revised Statutes, direct the military commandant in Alaska to 
execnto the duties of an Indian agent there. 

In construing sections 1222 and 2062 of the Revised Statutes together, the 
latter must be understood as constituting an exception to the former; 
the rule of interpretation applicable thereto being, that where a general 
intention is expressed in a statute, and the statute also expresses a par- 
ticular intention incompatible with the general intention, the particular 
intention is to be considered in the nature of an exception. 


DEPARTMENT OF JUSTICE, 
May 5, 1875. 

Sir: Your letter of the 28th ultimo directs my attention to 
sections 1222 and 2062 of the Revised Statutes, and suggests 
the question whether the present military commandant in 
Alaska may be authorized to perform the duties of an Indian 
agent there. 

By section 1222 it is declared that “ no officer of the Army 
on the active-list shall hold any civil office, whether by 
election or appointment, and every such officer who accepts 
or exercises the functions of a civil office shall thereby cease 
to be an officer of the Army, and his commission shall be 
thereby vacated.” 

But by section 2062 it is provided that “the President may 
require any military officer of the United States to exe. 
cute the duties of an Indian agent; and when such duties are 
required of any military oflicer he shall perform the same 
without any other compensation than his actual traveling 
expenses.” 

In construing these two provisions, the latter is to be 
understood as constituting an exception to the former, accord- 
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ing to the well-established rule of interpretation that where a 
general intention is expressed in a statute, and the statute 
also expresses @ particular intention incompatible with the 
general intention, the particular intention is to be considered 
in the nature of anexception. Regarding the matter from this 
point of view, it is clear that the President has the power to 
devolve upon an Army officer on the active-list the duties of 
an Indian agent. 

Yet there is another provision in the Revised Statutes 
which seems to qualify that power slightly. Section 1224 
declares that Army officers shall not be employed as disburs- 
ing-agents of the Indian Department, where such employ- 
ment requires them to be separated from their regiments or 
companies, or otherwise interferes with the performance of 
their military duties proper. 


Subject to this qualification, I am of the opinion that it is 
competent to the President to direct the military commandant 
in Alaska to execute the duties of an Indian agent in that 
Territory. 

I have the honor to be, very respectfully, 


GEO. H. WILLIAMS. 
Hon. Wm. W. BELKNAP, 


Secretary of War. 


WITHDRAWAL OF GOODS FOR EXPORTATION. 


Under section 2971 of the Revised Statutes, the owner of merchandise in 
public store or bonded warehouse has the right to withdraw it for ex- 
portation to a foreign country, whatever may be his object in doing 80, 
or whatever may be the disposition he designs to make of the mer- 
chandise after it reaches its foreign destination. 

So, by section 2979 of the Revised Statutes, the duty of the collector 
to permit such merchandise to be withdrawn and shipped without 
payment of duties becomes imperative when tho requirements of the 
statute as to giving security and paying appropriate expenses are 
complied with by the owner, whatever may be his purpose in with- 
drawing the merchandise, or whatever he may intend to do with it 
after its arrival abroad. 

After merchandise thus withdrawn and shipped has been landed ont of 
the jurisdiction of the United States, the bond of the owner is dis- 
charged, and the merchandise itself acquires a new character relatively 
to our revenue-laws; and if subsequently re-imported, it stands on the 
footing of an original importation. 
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Hence, should goods of the same class oc description happen then to be 
exempt from duty, such re-imported merchandise would be equally en- 
titled to exemption therefrom. 


DEPARTMENT OF JUSTICE, 
May 5, 1875. 

Sir: Your communication of the 22d ultimo presents for 
my consideration the question: “ Whether goods remaining 
in warehouse subject to duty, after the passage of a tariff 
act making goods of like description free, can be exported 
in bond, and thereafter brought back to tbis country as an 
original importation for the purpose of avoiding the duty to 
which they would otherwise be liable ?” 

The answer to this question, it appears to me, is governed 
entirely by the provisions of sections 2971 and 2979 of the 
Revised Statutes. The first of these sections provides, gen- 
erally, that all merchandise in public store or bonded ware- 
house may be withdrawn by the owner for exportation to for- 
eigu countries at any time before the expiration of three 
years from the date of original importation, and that when 
withdrawn for that purpose it shall be subject only to 
the payment of such storage and charges as may be due 
thereon. The other section declares that “if the owner, im- 
porter, consignee, or agent of any merchandise on which the 
duties have not been paid shall give to the collector satis- 
factory security that the merchandise shall be landed out of 
the jurisdiction of the United States, in the manner required 
by the laws relating to exportations for the benefit of draw- 
back, the collector and naval officer, if any, on an entry to 
re-export the same, shall, upon payment of the appropriate 
expenses, permit the merchandise, under the inspection of 
the proper officers, to be shipped without the payment of 
any duties thereon.” 

It is to be observed, in reference to these enactinents, that 
section 2971 gives the owner of the merchandise the right to 
withdraw it for exportation to a foreign country, without re- 
gard to his object in doing so or to the disposition of the mer- 
chandise after it reaches its foreign destination. Whether he 
intends to dispose of it in the foreign market, or whether his 
desigo is to re-import it again after it is landed there, is 
entirely immaterial, for aught that appears in the law, and, I 
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think, in no way affects the right of withdrawal conferred 
thereby. So, on the other hand, section 2979 makes it the 
duty of the collector “to permit the merchandise, under the in- 
spection of the proper officers, to be shipped without the pay- 
ment of any duties thereon,” upon the owner or his agent 
giving bim security as required and paying the appropriate 
expenses; and this section is equally free from anything touch- 
ing the purpose of the owner in withdrawing the goods, or 
their ulterior disposition by him. Whatever that purpose 
may be, or whatever the owner may intend to do with the 
merchandise after its arrival abroad, the duty of the officer to 
permit the latter to be withdrawn and shipped without pay- 
ment of duties becomes imperative when the requirements of 
the statute as to giving security and paying appropriate ex- 
penses are complied with by the owner. 

After the merchandise thus withdrawn and shipped has been 
landed out of the jurisdiction of the United States the bond 
of the owner is discharged, and the merchandise itself ac- 
quires a new character relatively to our revenue-laws. If 
re-imported, it stands on the footing of an original importa- 
tion; and should goods of the same class or description then 
happen to be exempt from duty, it would be equally entitled 
to exemption therefrom. By the withdrawal of the goods for 
exportation, and their subsequent re-importation, the owner 
may have avoided the payment of a duty to which they 
would otherwise have been liable; but this is an advantage 
of which he cannot be deprived, as it would seem, under the 
existing law. 

I therefore answer your question in the affirmative. 

I have the honor to be, very respectfully, 
GEO. UW. WILLIAMS. 

Hon. B. H. BRIsTow, 

Secretary of the Treasury. 
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The proviso in the act of March 3, 1875, chap. 128, making appropriations 
for the service of the Post-Office Department, was intended to relieve 
the heads of all the Executive Departments from the requirements of 
section 3226 of the Revised Statutes respecting the publication of adver- 
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tisements, notices, and proposals for Virginia, Maryland, and the District 
of Columbia, as well as to provide specifically respecting the publication 
of mail-lettings by the Postmaster-General for the States and District 
above mentioned. | 

It is, accordingly, left discretionary with each head of Department whether 
be will make the publication referred to in that section in one or more 
papers of the District of Columbia. 


DEPARTMENT OF JUSTICE, 
May 6, 1875. 

Sir: [ have the honor to acknowledge the receipt of your 
letter of April 28, 1875, calling my attention to a provision 
tor “advertising” contained in the act of March 3, 1875, 
making appropriations fur the service of the Post-Office 
Department. 

To the item of $100,000 for advertising a proviso is attached 
which ends with a clause of repeal. This clause especially 
your letter brings to my notice, and asks from me an expres- 
sion of opinion as to the extent of its operation. 

The proviso is in the following words: “Provided, That 
hereafter the mail-lettings for the States of Maryland and 
Virginia and the District of Columbia shall be advertised in 
not more than one newspaper published in the District of 
Columbia, and at prices satisfactory to the Postmaster-.Gen- 
eral, not exceeding the customary rates paid in the city of 
Washington for ordinary commercial advertisements; and so 
much of section three thousand eight hundred and twenty- 
six of the Revised Statutes of the United States as refers to 
the publication of advertisements in newspapers be, and the 
same is hereby, repealed.” 

Said section 3826 of the Revised Statutes made it obliga- 
tory on the heads of the Executive Departments to publish 
all advertisements, notices, and proposals for Virginia, Mary- 
land, and the District of Columbia in three daily papers 
published in the District, equally in each as to frequency. 

My opinion is that the above-cited proviso was not only 
intended to provide specifically as to the publication of mail- 
lettings by the Postmaster-General, but was also intended to 
relieve the heads of the other Executive Departments from 
the obligation imposed by said section, and leave the question 
to them respectively as to whether they will make the publi- 
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cations therein referred to in one or more papers of the 
District. 
Very respectfully, your obedient servant, 
GEO. H. WILLIAMS. 
Hon. HAMILTON FIsII, 
Secretary of State. 


DRAWBACK ON REFINED SUGARS. 


The second proviso in section 3 of the act of March 3, 1875, chap. 127, is 
amendatory of section 3019 of the Revised Statutes, and must be con- 
strued in connection with the latter section, not in connection with the 
enactment in which it is found; the two, (i. e., the proviso and section 
3019,) in effect, declaring that ten per centum on the amount of all draw- 
backs allowed by the statute shall be retained for the use of the United 
States, provided that of the drawback on refined sugars only one per 
centum of the amount so allowed shall be retained. 

Thus construed, that proviso unquestionably applies to all refined sugars 
manufactured from imported sugars, irrespective of the other provisions 
contained in said act of March 3, 1875. 


DEPARTMENT OF JUSTICE, 
May 8, 1875. 

Sir: I have duly considered the question submitted to me 
by your letter of the 29th of March in regard to the drawback 
to be allowed on refined sugars, which is as follows: 

‘ Does the decrease in the amount to be retained from the 
drawback-allowance on refined sugars, enacted by section 3 of 
the act of March 3, 1875, apply to all exportations of refined su- 
gars manufactured from imported sugars, when such exporta- 
tions are made subsequently to the passage of the act, or only to 
exportations of refined sugars manufactured from crude su- 
gars paying the increased rate of duty prescribed by the act 
itself ?” 

Section 3019 of the Revised Statutes, under which the 
drawback on refined sugars has been heretofore allowed, is as 
follows: 

‘¢ There shall be allowed on all articles wholly manufactured 
of materials imported on which duties have been paid, when 
exported, a drawback equal in amount to the duty paid on 
such materials, and no more, to be ascertained under such 
regulations as shall be prescribed by the Secretary of the 


¢ 


TO THE SECRETARY OF THE TREASURY. 579 


Drawback on Befined Sugars. 


Treasury. Ten per centum on the amount of all drawbacks 
so aliowed shall, however, be retained for the use of the 
United States by thecollectors paying such drawbacks re- 
spectively.” 

Section 3 of the act of March 3, 1875, entitled “ An act to 
further protect the sinking-fund and provide for the exigen- 
cies of the Government,” is as follows: 

“Sec. 3. That on all molasses, concentrated molasses, tank- 
bottoms, sirup of sugar-cane juice, melada, and on sugars 
according to the Dutch standard in color, imported from for- 
eign countries, there shall be levied, collected, and paid, in 
addition to the duties now imposed in Schedule G, section 
2504 of the Revised Statutes, an amount equal to twenty-five 
per centum of said duties as levied upon the several articles 
and grades therein designated: Provided, That concentrated 
melada, or concrete, shall hereafter be classed as sugar duti- 
able, according to color, by the Dutch standard; and melada 
shall be known and defined as an article made in the process 
of sugar-making, being the cane-juice boiled down to the 
sugar-point, and containing all the sugar and molasses result- 
ing from the boiling process and without any process of purg- 
ing or clarification; and anyand all products of the sugar-cane 
imported in bags, mats, baskets, or other than tight packages, 
shall be considered sugar, and dutiable as such. And pro- 
vided further, That of the drawback on refined sugars ex- 
ported, allowed by section 3019 of the Revised Statutes of 
the United States, only one per centum of the amount so 
allowed shall be retained by the United States.” 

The whole question turns upon the construction to be 
placed on this second proviso, namely: ‘“ That of the draw- 
back on refined sugars exported, allowed by section 3019 of 
the Revised Statutes of the United States, only one per centum 
of the amount so allowed shall be retained by the United 
States.” Does this apply to all refined sugars, or only to 
those upon which the duties are increased by the body of the 
section ? 

I have given this subject much consideration, because the 
opinion I have entertained and still entertain differs from 
that placed upon the statute by the Treasury Department. 

The office of a proviso is, undoubtedly, to take a subject out 
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of the body of the statute, or to restrain or qualify the enact- 
ing clause, and for this reason it is generally to be strictly 
construed. (Minnis vs. United States, 15 Peters, 423; United 
States vs. Dickson, ibid., 141.) And any construction of a pro- 
viso is inadmissible that makes it manifestly repugnant to the 
body of the statute. (Dollar Savings-Bank vs. United States, 
19 Wall., 227.) But it is every-day practice to insert in ap- 
propriation and revenue bills, under the words “ provided, 
however,” independent statutes, having little or no connection 
with the subject-matter of the statute itself. The first ques- 
tion in reference to a provision of a statute following those 
words, therefore, must always be, Is this really a proviso, in 
the technical sense of that word? If not, the before-men- 
tioned rules have no application. 

Now, in the present case, the body of section 3 has no refer- 
ence to drawbacks at all, but only increases the duties on cer- 
tain classes of sugars. And, besides this, refined sugars are 
not mentioned by name in the former part of the statute. The 
provision in respect to drawbacks is likewise made, in express 
terms, anact amendatory of the 3019th section of the Revised 
Statutes. Under these circumstances I cannot doubt that, so 
far as the rest of section 3 is concerned, this is an independ. . 
ent and distinct enactment—as independent and distinct as 
if it had been a statute by itself; and, this being so, its con- 
struction is a matter of no difficulty. It is an amend. 
ment of section 3019 of the Revised Statutes, and must be 
construed in counection with that section, and not in connec- 
tion with the act of March 3, 1875; and, so construed, it oper- 
ates as an exception or proviso in the former statute, and the 
two, in effect, enact that ten per centum on the amount of all 
drawbacks allowed by the statute shall be retained for the use 
of the United States, provided that of the drawback on refined 
sugars only one per centum of the amount so allowed shall be 
retained. So contrued, there can be no question that the 
immprovision applies to all refined sugars manufactured from 
ported sugars, without reference to the rest of the act of 1875. 

I have honor to be, &c., 
GEO. H. WILLIAMS. 

Hon. B. H. Bristow, 

Secretary of the Treasury. 
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CASE OF JOHN R. HENNESSEY—BOUNTY. 


Enrollment before the proclamation and orders mentioned in the act of 
April 22, 1872, chap. 114, were issued, does not preclude a claim for 
bounty under that act, where the company or regiment was mustered 
into the military service of the United States prior to July 22, 1861, 
under the said proclamation and orders. 

Where the discharge-certificate of a soldier who belonged to a company 
or regiment thus mustered is in the usual form of one given upon an 
honorable discharge from the military service, the character of his dis- 
charge from service must be deemed to be (what his discharge-certifi- 
cate represents it to be) honorable, and to entitle him to bounty under 
said act, whatever may have been the circumstances under which his 
company or regiment was disbanded. 


DEPARTMENT OF JUSTICE, 
May 11, 1875. 

Siz: I have considered the questions submitted to me in 
your letter of the 23d of March last, touching the claim of John 
R. Wennessey tor bounty under the provisions of the act of 
April 22, 1872, (17 Stat., 55.) 

The facts of the case are stated by you to be as follows: 
“Claimant was enrolled in the Fire Zouaves, or Eleventh 
New York Volunteers, April 20, 1861. The regiment was 
mustered into the service of the United States May 7, 1861, 
and mustered out June 2,1862. Claimant’s discharge was in 
the usual form. The regiment was disbanded, because, after 
the murder of Colonel Ellsworth, and the desertion, at Bul] 
Run, of a large number of the men, it became demoralized 
and unserviceable, and also because, having been raised as a 
special corps, they were unwilling to be merged in any other 
regiment.” 

And upon the above statement of facts you propound the 
following questions: ‘'Tirst, whether enrollment before the 
proclamation and orders mentioned in the act of April 22, 
1872, precludes a claim for bounty; secondly, whether a dis- 
honorable discharge can be imposed by the Executive with- 
out the sentence of a court-martial; and, thirdly, whether a 
discharge under the foregoing circumstances is such an hon- 
orable discharge as would entitle to bounty.” 

The act of April 22, 1872, referred to, provides as follows : 
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“That every volunteer, non-commissioned officer, private 
musician, and artificer, who enlisted into the military service 
of the United States prior to July 22, 1861, under the procla- 
mation of the President of the United States of May 3, 1861, 
and the orders of the War Department issued in pursuance 
thereof, and was actually mustered before August 6, 1861, 
into any regiment, company, or battery, which was accepted 
by the War Department under such proclamation and orders, 
shall be paid the full bounty of one hundred dollars, under 
and by virtue of the said proclamation and orders of the War 
Department, in force at the time of such enlistment and prior 
to July 22, 1861: Provided, That the same has not already 
been paid.” 

This act applies to those who “enlisted into the military servr- 
ice of the United States prior to July 22, 1861,” under the 
proclamation of May 3, 1861, and the orders mentioned, and 
who were “ actually mustered before August 6, 1861, into any 
regiment,” &c., which was accepted by the War Department 
under such proclamation and orders. The case presented is 
that of a regiment which was mustered into the military serv- 
ice of the United States on the 7th of May, 1861, under the 
proclamation and orders referred to, but whose members 
were enrolled prior to the date of the proclamation. I donot 
think the circumstance that the men of this regiment were 
enrolled before the call is at all material. They did not 
thereby become enlisted into the United States military serv- 
ice, as it does not appear that their enrollment took place 
under the authority of the United States. But when, after- 
ward, they were mustered into that service, they then be- 
caine, to all intents and purposes, enlisted therein; so that 
the claimant is to be regarded as having been enlisted and 
mustered into the military service of the United States at 
the same time, viz, on the 7th of May. 

To your first question, then, I answer, that enrollment be- 
fore the proclamation and orders mentioned in the act of 
April 22, 1872, does not preclude a claim for bounty, where 
the company or regiment was mustered into the military serv 
ice of the United States prior to July 22, 1861, under the 
said proclamation and orders. 

The soldier’s discharge-certiticate, in this case, is in the 
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usual form of that given upon an honorable discharge from 
the military service; and whatever may have been the cir- 
cumstances under which his regiment was disbanded, the 
character of his discharge from service must be deemed to be, 
what his discharge-certificate represents it to be, honorable, 
I therefore answer your third question in the affirmative. 

The conclusion just stated seems to render the considera- 
tion of your second question unnecessary, and I accordingly 
express no opinion thereon. 

The papers which accompanied your letter are returned 
herewith. 

I have the honor to be, very respectfully, 
GEO. H. WILLIAMS. 
Hon. Wu. W. BELKNAP, 
Secretary of War. 
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MAIL-SERVICE. 


The 4th section of the act of June 14, 1858, chap. 164, applies to mail- 
service by sea between the United States and foreign countries, and 
not to that between ports or places within the limits of the United 
States; hence it is inapplicable to the route from San Francisco, Cal., 
by sea, to San Diego, Cal. 

Nor does section 14 of the act of March 3, 1845, chap. 43, apply to contracts 
for carrying the mail over that route. 

It is the duty of the Postmaster-General, before contracting for regular 
mail-service upon said routes, to advertise as required by the 10th sec- 
tion of the act of March 3, 1825, chap. 64, and its supplements. 


DEPARTMENT OF JUSTICE, 
January 17, 1872. 


Sir: I have considered the questions presented in the 
letter of the Postmaster-General of the 13th instant, relating 
to the letting of United States mail service from San Fran- 
cisco to San Diego, and have the honor to submit my opin- 
ion thereon. 

The act of August 3, 1854, entitled “An act to establish 
certain post-roads,” establishes one “from San Francisco, 
(by sea,) by Monterey, San Luis Obispo, Santa Barbara, 
and San Pedro, to San Diego.” (10 Stat., 543.) 


* NoTE.—Section 358 of the Revised Statutes provides as follows: “Any 
question of law submitted to the Attorney-General for his opinion, except 
questions involving a construction of the Constitution of the United 
States, may be by him referred to such of his subordinates as he may 
deem appropriate, and he may require the written opinion thereon of the 
ofticer to whom the same may be referred. If the opivion given by such 
officer is approved by the Attorney-General, snch approval, indorsed 
thereon, shall give the opinion the same force and effect as helung to the 
Opinions of the Attorney-General.” 
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The Postmaster-General asks whether this service is to be 
treated like ordinary land-routes, and contracted for under 
the provisions of the various acts of Congress regulating the 
manner of letting the contracts for mail-servive, by adver- 
tisement and bidding; or, secondly, whether the service on 
this route may be contracted for without previous advertise- 
ment, under the provisions of section 14 of the act of March 
3, 1845, (5 Stat., 737;) or, thirdly, whether in respect of this 
route he is to be governed by section 4 of the act of June 14, 
1858, (11 Stat., 36-4.) 

In considering these questions [ will reverse the order in 
which they are propounded. 

The section last referred to is as follows: “That it shall 
not be lawtul for the Postmaster-General to make any steam- 
ship or other new contract for carrying the mails on the sea 
for a longer period than two years, nor for any other com- 
pensation than the sea and inland postages on the inails so 
transported.” 

Although a literal reading of the first clause of this sec- 
tion embraces the service now under consideration, the last 
clause makes the section clearly inapplicable to service on the 
route. Thecompensation fixed in that clause is “‘ the sea and 
inland postages on the mails so transported.”. This was 
manifestly intended to apply to the foreign service, where 
there are two postages, one for the sea and one for the land. 
The route from San Francisco to San Diego, having its ter- 
minal points and all intermediate points within the United 
States, is manifestly domestic service, upon which the post- 
ageis single as fixed by section 22 of the act of March 3, 1863, 
(12 Stat., 700.) 

It, therefore, seems clear that the 4th section of the act of 
June 14, 1858, was not intended to apply to, or regulate, mail 
service on this route. 

Section 14 of the act of March 3, 1845, is in these words: 
“That the Postmaster-General shall have power, and he 1s 
hereby authorized, to contract with the owners or command- 
ers of any steamboat plying upon the western or other waters 
of the United States, for the transportation of the mail for any 
length of time or number of trips less than the time for which 
contracts for transporting the mail of the United States are 
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now usually made under existing laws, and without the pre- 
vious advertisement now required before entering into such 
contracts, whenever, in his opinion, the public interest and 
convenience will be promoted thereby: Provided, That the 
price to be paid for such service shall in no case be greater 
than the average rate paid for such service under the last 
preceding or then existing regular contract for transporting 
the mail upon the route he may so, for a less time, con- 
tract for the transportation of the mail upon.” 

It would seem to require no elaborate argument to prove that 
the sea is not embraced within the term “western or other 
waters of the United States.” The act of Congress which es- 
tablishes the route in question in terms declares it to be * by 
sea,” and it is apparent that vessels passing, by sea, from San 
Francisco to San Diego must pass without the limits of the 
United States. It may be difficult to determine why Congress 
should have given to the Postmaster-General power to contract 
for carrying the mails on the “ western or other waters of the 
United States,” without previous advertisement, and at the 
same time withheld the power upon routes by sea between two 
points or places in the United States. But whatever may 
have been the reason upon which Congress acted, the Execu- 
tive Departments of the Government must accept the law as 
Congress has made it. 

I am of opinion that the section of the act of 1845 has 
nothing whatever to do with contracts for carrying the mail 
by sea from San Francisco to San Diego. 

The 10th section of the act of March 3, 1825, (4 Stat., 104.) 
requires “the Postmaster-General to give public notice in 
one newspaper published at the seat of Government of the 
United States, and in one or more of the newspapers pub 
lished in the State or States or Territory where the contract 
is to be performed, for at least twelve weeks before entering’ 
into any contract for carrying the mails, that such contract 
is intended to be made, aud the day on which it is to be con- 
cluded, describing the places from and to which such mail is 
to be conveyed, the time at which it is to be made up, and the 
day and hour at which it is to be delivered.” The language 
of this section is very broad and comprehensive, and embraces 
all contracts for carrying the mail. 
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The 14th section of the act of March 3, 1865, (13 Stat., 507,) 
reduces the period of the advertisement from twelve to six 
weeks, and changes the number of newspapers in which the 
advertisements are to be made, but does not otherwise affect 
the 10th section of the act of 1825. 

From time to time, since the passage of the act of 1823, 
Congress has passed exceptional statates, taking out of the 
operation of that act certain classes of mail-service; but I 
have not found any statute which brings the service on the 
route from San Francisco to San Diego within any of the 
exceptions, or takes it out of the requirement of the 10th 
section of said act, unless such be thie effect of the 5th section 
of the act of March 25, 1864, (13 Stat., 371,) which provides: 
“That the Postmaster-General may, if he shall deem it for 
the public interest, enter into contracts for any period not 
exceeding one year for the transportation of the mails in 
steamships by sea between any of the ports in the United 
States.” The obvious purpose of that section is to authorize 
the Postmaster-General to enter into contracts, “for any 
period not exceeding one year,” for the transportation of 
mails in ships by sea upon routes not before established by 
law, and does not appear to have been designed to make any 
other change in the law. 

I am, therefore, of opinion that it is the duty of the Post- 
master-General, before entering into a contract for regular 
mail-service upon the route in question, ‘from San Francisco, 
(by sea,) by Monterey, San Luis Obispo, Santa Barbara, and 
San Pedro, to San Diego,” to advertise the same as required 
by the 10th section of the act of 1825, and amendments 
thereto. 

I may add that the power of the Postmaster-General to 
make temporary contracts in cases of failure to comply with 
‘bids is a matter not presented in his letter, and which I have 
not considered. 

Very respectfully, your obedient servant, 
B. H. BRISTOW, 
Solicitor-General. 
Hon. GEo. H. WILLIAMS, 
Attorney-General. 

Approved : 

GEO. H. WILLIAMS. 
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CASE OF THE EDGAR STEWART. 


Where a portion of the crew of the steamer Edgar Stewart forcibly 
displaced the master thereof from command, and took possession of the 
vessel: Held that this did not constitute the offense of piracy, but of 
mutiny; that for the latter offense the parties charged are liable to be 
tried and punished under the laws of the United States; and that they 
may be tried therefor in any district in which they are first brought. 


DEPARTMENT OF JUSTICE, 
May 2, 1872. 

Siz: I have duly considered the case of the American 
steamer Edgar Stewart, upon which your opinion is asked 
by the Secretary of State in his letter of the 1st instant. 

I do not think that tbe offense, as detailed in the letter 
of the United States consul to the Assistant Secretary of 
State of the 15th ultimo,* and which the Secretary of State 
inclosed to you, amounts to piracy; and if it was technical 
piracy it would be unnecessary to send the seamen home for 
trial, as they coald be tried just as well at Kingston. 

But it is very clear that the Cubans who shipped at New 
London as seamen, and afterward forcibly took possession of 
the vessel and displaced the captain from his command, were 
guilty of mutiny, and therefore are punishable by the laws of 
the United States, (see act of April 3, 1790, section 8, 1 Stat., 
113, as amended by the act of March 3, 1835, section 1, 4 
Stat.,475.) They should be sent home by the consul, and can 
be tried in any district into which they are first brought. The 
case in its facts bears very strong resemblance to that of the 
whaling-ship Junior, the mutineers of which were tried and 

*Noret.—Tbe facts presented in the consul’s letter are, in substance, 
these: The steamer cleared from New London, Connecticut, with a cargo 
of arms and ammunition; its crew, including ofticers, consisting of thirty- 
six men, of whom sixteen were Cubans who had shipped asseamen. When 
midway between Jamaica and Cuba the command of the steamer was 
forcibly taken from the master by the Cubans on board, and it was then 
run by the latter to the coast of Cuba, where eight armed Cubans and two 
Americans were sent ashore in a small boat. Being now pursued by a 
Spanish gunboat, the steamer set out to sea and escaped. The command 
thereof was then restored to the master, who, by direction of the leader 


of the Cubans, brought the vessel to Kingston, Jamaica, where, on the 
complaint of the master, the offenders were placed in custody. 
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convicted of murder and mutiny in the circait court of 
Massachusetts about fifteen years since. 

I have tle honor to be, sir, very respectfully, your obedient 
servant, 

CLEMENT HUGH HILO, 
Assistant Attorney-General. 
Hon. B. H. Bristow, 
Solicitor-General and Acting Attorney-General. 


Approved: 
B. H. BRISTOW, 


Solicitor-General and Acting Attorney-General. 


MILEAGE. 


Where a naval officer traveled under orders from New York to San Fran- 
cisco via the Isthmus of Panama in the years 1859 and 1860, (before the 
opening of the overland route:) Held that, under the 2d section of the 
act of March 3, 1835, chap. 27, he was entitled to an allowance of ten 
cents per mile for traveling-expenses. 


DEPARTMENT OF JUSTICE, 
May 3, 1872. 

Str: I have considered the question submitted to the At- 
torney-General by the Secretary of the Navy in his letter of 
April 27, in regard to the mileage of Commodore 38. P. Bis- 
sell, of the Navy. 

The case is submitted by the honorable Secretary without 
any statement of facts by him, but upon papers inclosed—a 
form of submission which is not to be recommended, as it 
sometimes renders it very difficult to determine exactly the 
point or points upon which an opinion is desired. 

As I understand the question, however, in the present case, 
the opinion of this Department is asked as to whether Com- 
modore Bissell is entitled to his actual traveling-expenses, or 
to mileage at the rate of ten cents a wile, when traveling un- 
der orders from New York to San Francisco via the Isthmus 
of Panama in the years 1859 and 1560, (before the opening of 
the overland route.) 
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The only law to which I have been referred or which I find 
upon the subject is the 2d section of the act of March 3, 1835, 
(4 Stat., 757,) which is as follows: ‘ That no allowance shall 
hereafter be made to any officer in the naval service of the 
United States for drawing bills, for receiving or disbursing 
money, or transacting any business for the Government of 
the United States, nor shall he be allowed servants or pay 
for servants, or clothing or rations for them, or pay for the 
same, nor shall any allowance be made to him for rent of 
quarters or to pay rent for furniture, or for lights or fuel or 
transporting baggage. It is hereby expressly declared that 
the yearly allowance provided in this act is all the pay, com- 
pensation, and allowance that shall be received, under any 
circumstances whatever, by any such officer or person, except 
for traveling-expenses when ander orders, for which ten cents 
per mile shall be allowed.” 

This seems to me to place the matter beyond a doubt. A 
naval officer is allowed by its express terms, for traveling- 
expenses when under orders, the sum of ten cents a mile. 
What the actual traveling-expenses of such officer may be 
has nothing to do with the allowance made to him. 

I have the honor to be, sir, very respectfully, your obe- 
dient servant, 

CLEMENT HUGH HILL, 
Assistant Attorney-General. 

Hon. B. H. BRiIstow, 

Solicitor-General and Acting Attorney-General. 


Approved: 
B. H. BRISTOW, 
Solicitor-General and Acting Attorney-General. 


MOBILE AND OHIO RAILROAD COMPANY. 


In June, 1265, the Mobile and Ohio Railroad, being then in the possession of 
the military authorities of the United States, was, under a general order 
issued thereby, turned over to the company owning the road, to be worked 
by such company on its own account, subject to the condition that the 
company should “carry all Government freight at such tariff as may 
be established by the Quartermaster-General.” Troops and Army stores 
were subsequently transported over the road, for which service, up to 
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November 1, 1865, payments were made to the company at rates estab- 
lished by the Quartermaster-General, and receipts in full were given by 
the company therefor without protest: Held that no claim is admis- 
sible for additional compensation in respect of such service on the ground 
that the company was entitled to more than what was paid; the accept- 
ance of the amount allowed by the military authorities, and the receipt 
given therefor, constituting a final settlement as between the Govern- 


ment and the company. 
The reference to the “fares and tolls allowed to northern railroads,” in 


the bond given by that company to the United States, dated November, 
1, 1865, for rolling-stock, &c., purchased from the Government, is to be 
understood as meaning the fares and tolls allowed by the general regn- 
lations of the Quartermaster’s Department to railroads in what were 
known as the “ Northern States” in contradistiuction to the Southern 
or former slave-States; it does not include railroads in what were called 


the “border States.” 
Where a contract is entered into with a land-grant railroad company for 


the transportation of troops or military supplies over its road at certain 
rates, the Quartermaster-General cannot, without such company’s con- 
sent, make any deduction from those rates as a composition for tho 
relinquishment of any right which the Government may have, under the 
conditions of the land-grant, to use the road itself for the purpose of 
transporting the troops and supplies “free from toll or other charge.” 


JEPARTMENT OF JUSTICE, 
May 3, 1872. 

Sirk: You have requested me to prepare an opinion in the 
case of the Mobile and Ohio Railroad Company, now pending 
before the Second Comptroller, upon a claim for additional 
compensation for transporting troops and property of the 
United States, which was referred to this Department for an 
opinion, by the Secretary of the Treasury, in his letter of March 
16, and in which an argument by the counsel for that com- 
pany was heard by the Attorney-General, yourself, and me 
before the Attorney-General’s departure from the city. 

The facts in the case are in many respects complicated, and 
also somewhatconflicting; but, in the view whichI have taken 
of the case, many questions of fact which seem to be in dis- 
pute between the Government authorities and the railroad 
company are immaterial. 

The Mobile and Ohio Railroad was in the military occu- 
pation of the United States at the close of the war, and on 
the 5th of May, 1865, Major-General Canby ordered that the 
railroad, with its offices, stations, locomotive-engines, rolling- 
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stock, and all other material and property belonging to it, 
so far as it was under the control of the United States 
military authorities and within the limits of his command, 
should be turned over to the president and directors, to be 
managed and run by them under regulations established by 
them and on such conditions as might be imposed by military 
authority, “ but this order will not be considered as barring 
any questions of private interests that may be involved in 
this property, or as barring or restraining any legal proceed- 
tugs that may hereafter be iustituted against” such company. 

On the dth of June tollowing, and before the whole railroad 
had been delivered over to the railroad company, General 
Canby issued a general order that “all railroads within the 
limits of this department, except such as may be absolutely 
necessary for the Government to run, will be tarned over to 
the companies owning them, to be worked on their own 
account, subject to the condition that they shall first comply 
with the requirements of the 13th section of the Treasury reg- 
ulations of May 9, 1865, and that they shall carry all Govern- 
ment freight at such tariff as may be established by the Quar- 
termaster-General.” 

The rest of the road was thereupon delivered over to the 
railroad company, and the public stores and troops of the 
United States transported over theroad, and in the letter of the 
Second Comptroller it is stated that rates as established by 
the Quartermaster-General were paid up to November 1, 1863, 
for such transportation, and receipts given by the proper offi- 
cers of the railroad corporation without protest. If this was 
so, it is very clear, under recent decisions of the Supreme 
Court, that no claim can now be made for additional compen- 
sation for these services. The acceptance of such an amount 
as the Government authorities allow on any account, and the 
receipt in full therefor such as is required in the Treasury 
Department, is a final settlement of such account, and no 
claim can be subsequently made in respect thereof on the 
ground that the amount paid was accepted as payment on ac- 
count, or was not all that the claimant was entitled to. ‘his 
doctrine, established by the Supreme Coart in the case of 
the United States against Adams (7 Wall., 163, and 9 Wall., 
554,) has been re-affirmed during the past winter in the most 

38 O 
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explicit terms in the cases of the United States against Child, 
(12 Wall., 232,) and United States against Clyde, (13 Wall, 
35.) The last case, particularly, is decisive of the present 
question. 

This disposes of the first question in the case as stated by 
the Second Comptroller, and it would not be right for this De- 
partment to volunteer an opinion upon so important a ques- 
tion as the right of the Government to fix the rates of trans 
portion under General Canby’s order, in a case in which its 
decision is not necessary. 

The second question involves the construction of the condi- 
tion of the bond given by the Mobile and Ohio Railroad Com- 
pany to the Government, dated November 1, 1865, a bond in 
the penal sum of eight hundred and forty-four thousand dollars, 
which recited that the said company had received, or wereabout 
to receive, from the War Department rolling-stock, iron rails, 
and other material for repairing and operating its railroad, 
upon a credit of two years, payable in equal monthly install- 
ments, with interest at the rate of seven and three-tenths 
per cent. per annum, within the said two years, either in cash 
or in transportation of troops and military supplies of the 
United States, under the orders of the proper military aa- 
thorities, at the rates of ‘‘ fare and tolls allowed for such ser- 
vices to northern railroads.” 

The question is, what is meant by the reference to the rates 
allowed to northern railroads? It appears that on the Ist of 
May, 1862, regulations were established by the Quartermaster. 
General, in accordance with the recommendation of the conven- 
tion of railroad managers which had been held in Washington 
by invitation of the Secretary of War, establishing rates to be 
paid to railroad companies for the transportation of troops 
and supplies belonging to the Government. Certain excep- 
tions were made to the general application of these regula- 
tions, and certain railroad companies in the States of Mary- 
land, Virginia, Kentucky, Tennessee, and Missouri, seven in 
all, I believe, were allowed their ordinary rates on account of 
their proximity to the seat of war, and for other reasons which 
seemed to make their position different from those railroads 
farther north. 

The claim of the Mobile and Ohio Railroad Company is, 
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that they, being situated in States which had been the seat 
of war, fall within the principles which had been applied to 
the excepted railroads above referred to, and not those 
which had been applied to the railroads in the Northern 
States generally, and that they are therefore entitled under 
this contract to the rates paid to these excepted roads, or 
at least to the average rate paid to the northern roads, in- 
cluding not only those covered by the regulations, but like- 
wise those excepted from them. But it seems to me very 
clear that both positions are untenable. When northern 
railroads are mentioned, I cannot have any doubt that refer- 
ence is made to the railroads in the Northern States; and 
none of the late slave-States have ever been included in 
such a designation. After the war began, those of the for- 
mer slave-States which continued more or less loyal to the Gov- 
ernment were sometimes designated as “the border States,” 
‘the loyal slavehoiding States,” &c.,and would probably come 
within the designation in the bond if that had been “the 
loyal States ;” but they had not been then, nor are they now, 
in ordinary parlance, included within the term “the Northern 
States,” and I cannot believe that they are referred to in this 
contract. But there is another view of the case, which is 
equally decisive: these are exceptions to the regulations 
generally in force throughout the country; and when refer- 
ence is made to any contract or regulation, the general rule 
of the contract or regulation, and not any exception in it, is 
meant. This would seem almost too clear for argument, and 
it necessarily follows that the rate to be allowed under the 
bond of November 1, 1865, is the rate allowed by the Gov- 
ernment to the northern railroads, and not to the excepted 
railroads lying in the border States; nor are these to be con- 
sidered at all in fixing the compensation. 

The third and, perlaps, the most important question in the 
case remains to be considered. By the act of Congress of Sep- 
tember 20, 1850, (9 Stat., 466,) the Mobile Railroad Company 
received a grant of land in aid of the construction of a railroad 
from Chicago to Mobile, and which was likewise made to the 
lilnois Central Railroad. The 7th section of that act pro- 
vides “that the said railroad and branches shall be and 
remain a public highway for the use of the Government of 
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the United States, free from toll or other charge upon the 
transportation of any property or troops of the United States.” 
(9 Stat., 467.) Attorney-General Akerman, in an opinion 
given to the Secretary of War, dated November 20, 1571, 
decided that under this statute the Mobile and Ohio Rail- 
road Company bevamea public highway, within the meaning 
of this section, for its entire length. (See 13 Opin., 536.) 
When railroads were first established, the first idea was 
that of an iron turnpike over which the public would have a 
_ right to draw, by steam, their own vehicles upon paying a 
reasonable toll therefor, as was allowed on turnpikes and 
canals; and all the earlier roads in their acts of incorporation 
had provisions looking to this purpose. Experience has demon- 
strated that any such use of a railroad-line would be imprac- 
ticable, and, even if it were practicable, in the highest degree 
dangerous, and the consequence is that the whole design has 
now been abandoned. But the Government still seems to 
have reserved a right in roads to which it had granted lands, 
to put its own engines and trains upon the line and to carry 
them free of toll. Instead of so doing, however, the Quarter- 
master-General seems to have established the rale of deduct- 
ing one-third from the rates fixed for the transportation of 
Government troops and stores as an equitable composition 
for this right possessed by the Government, and which it 
could at any time enforce, no matter how detrimental it 
might be to the general business of the line. That such a 
composition would be as beneficial to the railroad company 
as to the Government is very apparent, but no right is reserv- 
ed by the Government in the grant made to the road to 
enforce any such composition upon a railroad without its con- 
sent. And if the Government makes a contract for the trans- 
portation of troops and other materials with a railroad com- 
pany, and agrees to pay at acertain rate for so doing, and 
makes no reference to the original right reserved, or to any 
composition therefor, as it may do, the railroad company be- 
comes entitled to receive the full amount fixed by the con- 
tract without any reference to the rights of the Government 
under the act granting the land. If Congress had reserved 
in such act not only the right to use the road free of toll, but 
likewise the alternative right to have men and property 
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transported at a lower rate than the public generally, there 
is jast the same ground for arguing that a deduction was to 
be made from the amount fixed by any subsequent contract 
as provided by the act of Congress, although even then this 
would admit of question, and is @ point upon which I express 
no opinion. 

But where the Government, without enforcing its rights, 
makes a special contract and fixes a special rate, which 
it agrees to pay to the railroad company for transporting 
troops or property belonging to the Government, the fact 
that it has a right, if it likes, to use the road for nothing, 
and that such right might equitably be compounded by a 
deduction of a certain amount from ordinary rates, has no 
bearing upon the contract after it has been made, however 
proper to be considered by the parties at the time of making 
it. On the contrary, the fact that the Government, with this 
right existing, has made a contract with a railroad and agreed 
to pay it acertain rate for the transportation of men and 
property, would seem strongly to indicate that the right had 
been considered by the parties at the time the contract was 
made, and the rates therein fixed were a sufficient deduction 
from ordinary rates to include a composition for the relin- 
quishment of the right to use the road within the extent of 
the contract. I am aware that the Quartermaster-General 
has made these deductions, and that “land-grant railroad ” 
companies have assented very frequently, perhaps generally, 
to the deduction he has made; but the deduction has no force 
exceptas a matter of contract between the parties; and because 
one or ten or twenty railroads have assented to the deduction, 
that gives no right to make a similar deduction from the rates 
allowed by special contract to a twenty-first railroad ; the only 
force which such a composition can have being merely what 
belongs to a contract between the Government and each of 
the railroads which agrees that itshould be substituted forthe 
right possessed by the Government of using the railroad with 
its own engines and cars. 

It has been suggested, in support of the right to make this 
deduction, that the Quartermaster-General has established 
a general rule, fixing a deduction of thirty-three per cent. as 
composition for the right which the Government enjoys to use 
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land-grant railroads, and that this rule has become a general 
and notorious usage of the Government, which establishes a 
custom that all railroads must take notice of, and that rail- 
road companies must be presumed to contract in reference to 
it. But, passing by all other objections to such a proposition, 
the decisive answer to it is, that the Quartermaster-General 
has no power to fix a certain deduction as a composition for 
this right which is binding even upon the Government. The 
right to use a railway is a right reserved to every Department 
of the Government, and the fact that the Quartermaster-Gen- 
eral makes one composition in respect thereof for military 
purposes does not prevent any other Department from making 
@ separate and distinct composition, or from asserting their 
right to use the road itself in case they have occasion so to do; 
and consequently no composition established by the Quarter- 
master-General, no matter how generally it might be accepted, 
can have any force as a general composition for the rights of 
the Government. And, indeed, it is difficult to see how power 
is vested in any body except Congress to fix a deduction of 
thirty-three per cent., or forty per cent., or fifty per cent., or 
even a larger deduction still, as a general composition, so as 
to bar or affect the rights of the Government, and a fortion 
such compositions cannot aftect the rights of railroads. The 
joint resolution of March 6, 1862, (12 Stat., 614,) which 
authorized the Secretary of War and Quartermaster-General 
to compound for the use of the railroads without waiving any 
right which the United States possessed under the act granting 
lands to those roads, does not, in my opinion, at all change or 
affect the question in respect of whether the Quartermaster- 
General can compel a railroad to accept a composition which he 
has established, or whether such a composition is anything 
more than a special contract between the Government and apy 
railroad accepting it. 

It follows that the Government is not entitled to deduct 
thirty-three and one-third per cent. from the rates fixed by 
the contract of November I, 1865, with the Mobile and Ohio 
Railroad. 

It may be proper, considering the importance of this case, 
to say that the Attorney-General considered it alone, and in 
consultation with us, before he left the city, and that upon 
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the second and third points he expressed views similar to 
those which I have above stated. 

I have not answered categorically the questions pitt in the 
letter of the Second Comptroller, because, on studying the 
case, I came to the conclusion that the questions presented by 
it were the three that I have above answered, and I think that 
my answers to these dispose of all the points of law presented. 
The questions, if there be any at issue between the Quartermas - 
ter-General’s Office and the accounting-officers of the Treasury, 
in respect of the power of the latter to change the amount 
fixed or allowed by the Quartermaster-General’s Department in 
any given case, ought to be presented in a much more explicit 
form than they are by any papers transmitted in this case, 
if the opinion of this Department is desired upon them. 

I have the honor to be, sir, very respectfally, your obe- 
dient servant, 

CLEMENT HUGH HILL, 
Assistant Attorney-General. 

Hon. B. H. BRIstow, 

Solicitor-General and Acting Attorney-General. 


Approved: 
B. H. BRISTOW, 
Solicitor-General and Acting Attorney-General. 


EFFECT OF PARDON—REMISSION OF FINE. 


Where a person convicted of a crime against the United States was sen- 
tenced to fine and imprisonment, and subsequently received an uncon- 
ditional pardon from the President, but previous thereto had paid the 
amount of the fine to the marshal, by whom it was deposited in court, 
where it still remains: Held that the fine was remitted by the pardon, 
and that the money should now be restored to the person pardoned. 

A pardon by the President works a remission of a pecuniary penalty 
already paid, unless the money has actually passed into the Treasury, 
(overruling the decision in 10 Opin., 1.) 


DEPARTMENT OF JUSTICE, 
June 28, 1872. 
Siz: District-Attorney Harrington, of the eastern dis- 
trict of Arkansas, asks for instructions as to his course in the 
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matter of Charles Leoni’s fine, and makes the following state- 
ment of facts: 

Leoni was convicted of passing counterfeit money, and was 
sentenced to both fine and imprisonment. Onthe 24th of May 
last, he received an unconditional pardon from the President. 
In the mean time the marshal had received the full amount of 
the fine and costs, and, on the 17th instant, he paid the money 
into court, where it now remains. The district-attorney has 
moved that this money be deposited to the credit of the 
Treasurer of the United States, and Leoni’s counsel that it 
be refunded to him, on the ground that the pardon remitted 
the fine, and that it is not now too late for such remission to 
take effect. The action of the court is suspended. 

There is an opinion of Attorney-General Stanton (10 Opin., 
1) exactly covering this case. Mr. Stanton says, iu regard to 
@ similar state of facts, ‘‘the money thus paid to the marshal 
- * ought to be accounted for, and paid over, by the 
marshal, as money belonging to the United States. The 
President’s remission of a penalty after it has been paid is 
of no effect.” But this view of the question does not seem to 
be sustained by the authorities. 

The effect of a pardon is to restore the person pardoned, as 
far as is possible, to the condition in which he would have 
been if he had never been convicted. (See United States vs. 

Wilson, 7 Pet., 150; 1 Bishop Crim. L., §713; The King vs. 
Greenvelt, 12 Mod., 119; In re Deming, alias Daniels, 10 
Johns., 232; 12 Opin., 81.) Such complete restoration must 
include a restitution of the fine, unless some insurmountable 
obstacle intervenes. Is there any such obstacle in a case like 
this? In the opinion of Attorney-General Cushing, there is 
not. He says, in his opinion of January 1, 1857, (8 Opin., 
281,) speaking of a similar case, that, although the forfeiture 
be consummated, so far as the guilty party is concerned, and 
the money has passed into the hands of some Government 
officer, it may still be refunded by executive warrant, in exe- 
cution of a pardon, as long as the payment was not in such 
form as to constitute “complete severance from intermediate 
official custody and absolute entry into the Treasury.” He 
also says: “If this money had actually passed into the Treas- 
ury, by @ covering warrant or otherwise, it could not, in my 
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opinion, be refunded without authority of Congress.” This 
only on account of the constitutional provision “ that no 
money shall be drawn from the Treasury but in consequence 
of appropriations made by law.” 

In the case of Browen vs. The United States, (1 Woolw. 
C. C., 198,) it was held that where the proceeds of the sale of 
confiscated property were still in the hands of the marshal 
they were restored by a pardon. The court, Miller, J., said : 
“It is my opinion that, until an orderof distribution * * * 
is made, or until the proceeds are actually paid into the hands 
of the party entitled, as informer, to receive them, or into the 
Treasury, * " * they are within the control of the 
court; that no vested right to those proceeds has accrued 
so as to prevent the pardon from restoring them to the peti- 
tioner.” 

On the whole, the law seems to be that a pardon by-the 
President restores pecuniary penalties already paid to an 
officer of the Government, unless the money has actually 
passed into the Treasury. 

It is my opinion, therefore, that the amount of Charles 
Leoni’s fine and costs mast be returned to him as having heen 
remitted by pardon. 

Respectfally submitted. 

EDWARD ROGERS FRENCH, 
Pardon Clerk. 
Hon. GEo. H. WILLIAMS, : 3 
Attorney-General. 


Approved July 2, 1872: ‘ 
GEO. H. WILLIAMS. 


RANCHO “GUADALUPE.” 


In this case, (whichinvolves the validity of two patents issued upon a 
California private land-claim, one in 1866 and the other in 1870—both, 
however, having been afterward recalled by the Land Department, ) upon 
the facts submitted, held that there was no legal authority for issuing 
the second patent, and tbat the first patent should be delivered to the 


confirmees of the claim. 
‘ 
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The provisiun iu the act of June 14, 1860, chap. 128, that notice of the sur- 
vey and plat made by the surveyor-geueral of California be given by 
advertisement, requires a period of four weeks to elapse between the 
first insertion and the act to be done (i. e., the removal of the plat, &c., 
from the surveyor-general’s oftice) which such notice is to precede, the 
insertions being repeated once a week in each week during the same 
period. 

Advertisement of said notice was made at Santa Barbara, in a newspaper 
called the “ Santa Barbara Gazette,” which was printed in San Fran- 
cisco and thence immediately sent to Santa Barbara for distribution, 
where it was distributed: Held that Santa Barbara may be regarded 
as the “place of publication” of the paper, and (as far as that is ma- 
terial) the requirement of the statute complied with. 


DEPARTMENT OF JUSTICE, 
March 10, 1873. 


Sig: I have considered the questions submitted by you in 
your communication of the 23d of December last, in relation 
to the California private land-claim, Guadalupe, &c., and 
have the honor to submit the following reply: 

Before beginning that, however, I may say that I have not 
opened the record, which, at a subsequent period, was trans- 
mitted here in order that, if I should “‘ see proper so to do,” I 
might “find the facts for myself.” Partly because I did not 
understand that it was your wish that I should so find the 
facts, and partly because I understand that some important 
facts at issue are not contained in the record, but depend 
upon the weight to be attributed to certain affidavits there- 
with transmitted, I had no desire to complicate myself with 
questions of fact belonging to another Department, and am 
entirely willing to take these at your hands. 

I will add that the delay which has occurred in making 
this reply has arisen from a desire to hear all that might be 
said in behalf of the claimants—a desire which I understand 
to be fully shared by yourself. 

The questions concern the comparative validity of two pat- 
ents under the same land-claim, one issued in 1866 and the 
other in 1870. 

The former patent was issued, as was supposed, under the 
provisions of the act of June 14, 1860. 

Those provisions, so far as they are material here, required 
that the surveyor-general of California should cause to be 
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made a survey, and a plat thereof, and thereupon give notice 
of the same, &c., by publication, “ once a week for four weeks, 
in two newspapers, one published at Los Angeles, and one 
of which the place of publication is nearest theland, * * 
and until the expiration of such time the survey and plat 
shall be retained in his office, subject to inspection.” 

Advertisement was made in a paper at Los Angeles, and 
also in the “Santa Barbara Gazette.” The first insertion in 
the former paper was on the 23d of February, 1861, and the 
last on the 16th of March, 1861; in the latter, the like inser- 
tions were of February 14 and of March 7,1861. Besides this, 
the latter paper “ was printed in the city of San Francisco, 
and, as soon as printed, sent to Santa Barbara for distribution, 
and distributed there;” and no other paper was published 
there. 

The patentee refused to receive the patent of 1866, and 
upon his remonstrances and suggestions that patent was re- 
called, and another survey ordered, the proceedings under 
which ended in issuing the patent of 1870; which, after it 
had been signed and sealed, and had been sent to the sur- 
veyor for delivery, was, without the consent of the patentee, 
recalled by the Commissioner of the General Land-Office. 

The proceedings ending in the patent of 1866 were ex parte. 
No one objected to their progress. The means of resistance 
or of correction, provided in the act of 1860, were not resorted 
to. : 
The first notice which the United States had of objection 
by the claimant was his refusal to receive the patent; and 
it is probable that (as is alleged) the first actual notice which 
such claimant had of these proceedings was the tender 
of that patent. His reason for refusing it was, that it did 
not cover a large part of the tract claimed. 

It seems to me that, if the proceedings terminating in the 
patent of 1866 were regular, there is no way short of an act 
of Congress of relieving the claimant from the injury which 
these proceedings may have caused. 

The steps in those proceedings are, (1) a survey and plat 
made and returned to the office of the surveyor-general ; (2) 
an advertisement for a certain time in certain papers; (3) 
the retention of the survey and plat in the above office dur- 
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ing that time; (4) liberty, for such period, to persons inter- 
ested, to have the survey and plat returned into the district 
court of the United States for the purpose of being litigated. 
corrected, or set aside; (5) after such period, thé transmis- 
sion of the plat or the survey to the General Land-Office at 
Washington, for a patent. 

After the lapse of the period for retaining the plat and 
survey in the office of the surveyor-general, without inter- 
vention by any party interested, if the other preliminaries 
have been duly performed, there is no provision for making 
complaint or for correcting the result, and in such case, it 
seems to me, if any injury has been done, the only appeal 
left is to Congress. 

That there was no power in the district court before the 
act of July 1, 1864, or, since then, in the Commissioner of the 
General Land-Office, to grant a resurvey, &c., after such lapse, 
appears the more clearly by the provision in the 5th section 
of the act of June 14, 1860, to the effect that, in such case, the 
plat and survey should, of themselves, have the force and the 
validity of a patent issued, 7. e., that in such event the case 
should be considered as ended. 

A view opposite to this has been called to my attention, on 
behalf of the claimant. In accordance with that, it is said 
that the action by Mr. Commissioner Wilson in setting aside 
the patent of 1866 and granting a resurvey is analogous to the 
granting of a new trial by a court, in this, that after such 
resurvey had it is not competent for any tribunal to set it aside 
because of any insufficiency in the grounds upon which it was 
granted. 

Prima facie, should have been disposed, as above, to doubt 
the power of the Commissioner to grant a new trial (as it were) 
in any case where the proceedings are regular. But I am 
told that the course of proceeding in these cases, while pend: 
ing in the Department of the Interior, renders it unnecessary 
to consider this point; such course being, that appeals to the 
Secretary of the Interior from the Commissioner bring up for 
review all orders in the cause, interlocutory or other, made 
by the latter from the beginning. 

It is also said that the act of 1860, which gave to the dis- 
trict: court jurisdiction over issues raised in such cases of 
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survey, has been repealed by the act of July 1, 1864, and that 
such jurisdiction, at the time that Commissioner Wilson 
granted a resurvey, was vested in the General Land-Office. 

The reply to this is, that at the time of the passage of the 
repealing act the district court had lost jurisdiction over this 
particular case through the imputed laches of the claimant, 
and, that so, there was then no jurisdiction in the present case 
to be transferred. 

It is also urged in behalf of the claimant that the proceed- 
ings upon which the patent of 1866 was based were irregular, 
because the constructive notice given by the advertisements 
was defective in the following important particulars: 

1, The period of four weeks did not, as required by the stat- 
ute of 1860, (?) elapse between the first and last insertions of 
ah advertisements. 

. The “Santa Barbara Gazette” was not a paper published 
at aie Barbara, within the meaning of the act. 

On the first point my attention has been called to many 
authorities ; some in the courts of the United States, and 
others in those of States. There is some discrepancy among 
them. In my opinion, what is required by the statute be- 
fore me is, that the period of four weeks shall elapse between 
the first insertion and the act to be done (that is, the removal 
of the plat, &c., from the surveyor-general’s office) which 
such notice is to precede. Four weeks’ notice of that is given 
by the first insertion in the paper, but the statute also re- 
quires that such notice shall be repeated once a week in 
each week. This conclusion is according to the current of 
authorities, as I understand them. I have consulted in this 
connection 4 Pet., 349; 16 How., 610; 6 T. B. Monroe, 70; 
4 Littell, 78; 13 Sm. & Mar., 318; 55 Me., 190; 7 Ind., 
169; 37 Miss., 567; and 5 Nev., 415, with the numerous 
authorities cited in the last case. 

Upon the second point above, I have not been able to find 
any authority. There is weight in what has been forcibly 
and eloquently urged for the claimant to sustain his view of 
the question. Upon the facts found, however, I have not 
been able to satisfy myself that the statute has not been com- 
plied with. I think that, under the circumstances, the Santa 
Barbara Gazette sustains the character of a paper published 
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at Santa Barbara. Although printed at San Francisco, it 
was forthwith transmitted to Santa Barbara for distribution 
and distributed there. 

My answer to the four questions propounded at the close 
of your communication, therefore, are, respectively : 

1. The Terrill survey is, under the circumstances, final and 
conclusive. 

2. There was no legal authority for issuing the second pat- 
ent. 

3. If there were no such authority, the Commissioner had 
the power to recall a paper which was only in semblance a 
patent. 

4, The patent of 1866 is the patent to be delivered to the 
confirmees. 

In discussing this matter I have had the benefit of well- 
considered and very impressive arguments by counsel for the 
claimant, and I have thought of the case as one in which in- 
jury may have been done to the claimant under the doctrine 
of constructive notice. 

Very respectfully and truly, your obedient servant, 
S. F. PHILLIPS, 
Solicitor- General. 
Hon. C. DELANO, 
Secretary of the Interior. 


NoTE.—The Attorney-General, having been consulted in regard to the 
above case before his appointment to oflice, referred the communication 
of the Secretary of the Interior to the Solicitor-General on the 4th of 
January, 1873, to answer the questions propounded therein, and took no 
further action in the matter. 


CENTRAL BRANCH UNION PACIFIC RAILROAD. 


It is competent to the President, on the presentation for his approval 
(under section 9 of the act of July 1, 1862, chap. 120) of a map ofthe route 
of the contemplated extension of the Central Branch Union Pacific Rail- 
road west of the meridian of Fort Riley, to make a provisional upproval 
of the routesolely for the purpose of withdrawing the lands from private 
entry along the same, without prejudice to his right of ultimately dis- 
approving it; such a course would not at ajl commit him in regard to 
his final action upon the matter. 
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DEPARTMENT OF JUSTICE, 
March 17, 1873. 

Sir: I have the honor of submitting the following reply to 
yours of the 15th instant, as to the Central Branch Union 
Pacific Railroad Company, addressed to the Attorney-Gen- 
eral, and by him referred to me. 

It seems to me that after a map has been presented to the 
President for approval, (under section 9 of Pacific Railroad 
act of July 1, 1862,) there is no way of preserving intact the 
question so presented during whatever time may be required 
for its solution, except by withdrawing, for such time, from 
private entry, &c., the lands as to which question is made. 
Similar action, as you know, is familiar to courts under the 
maxim, Pendente lite, nihil innovretur. 

In order to preserve the claim of the Central Branch Com- 
pany to a withdrawal of the lands on the route laid down in 
its map until the President shall have decided the question, 
I am of opinion that a provisional approval of such map, 
made expressly for such purpose alone, and without prejudice to 
his right of disapproving it in the end, would be proper, and 
would not at all commit him in regard to his final action 
thereupon. 

I therefore answer in the affimative the inquiry submitted 
In your communication above mentioned. 

I am, very respectfully, your obedient servant, 
S. F. PHILLIPS, 


Solicitor-General. 
Hon. C. DELANO, 


Secretary of the Interior. 


NoTr.—The Attorney-General, previous to his appointment to office, 
had been employed as counsel in the above case by the railroad company, 
and for that reason took no official action thereon further than to refer the 
matter to the Solicitor-General with request to answer the question sub- 
mitted by the Secretary of the Interior. 
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GUANO ISLANDS IN THE PACIFIC. 


Claim of the widow of William H. Parker, under the acts of August 18, 
1856, chap. 164, and April 2, 1872, chap. 81, to certain guano islands in 
the Pacific Ocean, examined, and the following conclusion reached: 
that claimant has no derirative title to the islands under her late husband, 
and that she is not now in a@ situation to set up an original title thereto 
in herself. 

DEPARTMENT OF JUSTICE, 
May 8, 1873. 

Sig: In 1852 Mr. William H. Parker discovered several islands 
in the Pacific, which seemed to be barren rocks, and were, 
therefore, taken no account of by him until 1857, when, 
having heard of the guano-act of 1856, he bethought himself 
of them, and, hoping that they might be islands included in 
that legislation, began proceedings for securing its benefits. 
Not having possessed and occupied them, as required by that 
act, he was at that time in no situation to give the prescribed 
notice to the office of the Secretary of State. However, he 
professed to do so. 

In January, 1858, he made an arrangement by which his 
supposed rights as to those islands were to be shared among 
the owners and charterers of the Palestine, a schooner, which 
thereupon sailed to those islands, haviug Mr. Parker, one of 
its charterers,on board, and “took possession” of them in 
the name of the United States, on behalf of such charterers 
and owners. 

The Palestine made a second voyage thither in June, 1858, 
and, upon returning, left on the islands two men and other 
evidences of occupancy. This was the first time that any 
occupancy was provided for beyond the term of the stay of 
the vessel at the islands. 

In the fall of 1858 the Pacific Guano Company was char- 
tered by the State of California. It consisted of persons 
who were concerned in the voyage of the Palestine. Mr. 
Parker is not named in the act as a corporator, but it appears 
by papers on file in the office of the Secretary of State that 
he was an early, if not an original, stockholder. In those 
papers he appears as selling stock in that company, the sales 
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taking place at various times, and amounting, by November, 
1858, when the last sale is recorded, to eighty shares. 

About this time, apparently, some difference arose between 
him and the other parties as to the occupation, &c.; the 
grounds or nature of itdo not appear. Mr. Parker was in 
Washington City upon business connected with this matter 
in the winter of 1858, and died here in February, 1859. After 
his death the Pacific Guano Company prosecuted the claim 
in the office of the Secretary of State, and in the fall of that 
year obtained a proclamation and filed a bond, as required by 
the act. 

Among the papers on file in the office of the Secretary of 
State is one which is a declaration, dated December, 1858, 
that Mr. Parker had sold out all of his interest in the Pacific 
Guano Company, which declaration seems to be ex parte, and 
by the company itself or some of its members. 

The act of 1856, as is admitted, gave no rights to the heirs 
or other representatives of a discoverer who should die while 
his rights were inchoate. So that Mr. Parker’s interest, as 
before the Secretary of State, died with him. In April, 1872, 
an act was passed giving to the widows, heirs, &c., of dis- 
coverers whatever rights the deceased had at his death, saving 
such rights in other people as might have vested before its 
passage. 

This whole question had been before the late Attorney-Gen- 
eral Black in 1859, after Mr. Parker’s death. (9 Opin., 364.) 
He considered Mr. Parker’s rights as if devolved upon rep- 
resentatives or assignees, (and without appearing to know 
that he was dead,) and advised the Secretary of State that 
he never possessed any such rights in severalty, and that the 
Pacific Guano Company were entitled to claim the benefits of 
the act of 1856 as regards the islands under consideration. 
As is stated above, this advice was followed. Mr. Black’s 
opinion is elaborate and commands respect by its reasoning. 
Besides, it is @ precedent, and, according to well-established 
principles in this office, should be followed if not clearly 
wrong. I concur in its conclusions upon matters as they stood 
in August, 1859. The compound character required by the act 
of 1859, of one at once discoverer, possessor, and occupant, 
never was sustained by Mr. Parker in severalty. By his 

39 O 
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own showing, the owners and charterers of the Pales- 
tine were the only persons qualified to avail themselves of 
the provisions of the guano-act. It is not to be doubted 
that the Pacific Guano Company was formed at their united 
instance, and especially that Mr. Parker was a member 
thereof, and exchanged his interests as an outsider for those 
of a corporator. 

It is a separate and entirely satisfactory position that, when 
Mr. Parker died, his rights as an outsider perished, and, 
therefore, any other citizen was entitled to carry out the 
policy of the act of 1856 in regard to these islands. The 
members of the Pacific Guano Company had at least as 
much right to do so as anybody else. They did intervene, 
were recognized, and their rights vested. As vested, they are 
saved by the act of 1872. 

It is said now, as new matter arisen since the case was 
before Mr. Black, that in the interval the Pacific Guano Com. 
pany has forfeited its rights by abandonment and by other 
breaches of the conditions of the bond, &c. Upon applica- 
tion at the office of the Secretary of State I am told that it 
has been the course of that Department to recognize such 
islands only while occupied for the purposes of procuring 
guano, and, therefore, upon a cessation of such occupancy, 
they became open again to discovery, possession, &c. If 
this allegation of forfeiture be true, I suppose that the islands 
are again subject to original proceedings before the Sec- 
retary of State. Insuch event, Mrs. Parker will be obliged to 
take possession and occupy before she can be heard; and when 
that hearing comes on, the question of forfeiture may be con- 
tested by those who pretend to adversary interests. 

I therefore conclude: 

1. No person can now claim these islands through Mr. 
Parker. 

2. There is not before me information upon which to pro- 
nounce that the rights acquired by the Pacific Guano Com- 
pany have been forfeited. 

3. Whoever, whether Mrs. Parker or any other citizen, 
wishes to test this theory of forfeiture must first act there- 
upon so far as to take possession and occupy for themselves. 
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4, Mrs. Parker is not now in a condition to claim the inter- 
vention of the President. 
Very respectfully, your obedient servant, 
S. F. PHILLIPS, 
Solicitor-General. 
The PRESIDENT. 
Approved May 9, 1873: 
GEO. H. WILLIAMS. 


ARKANSAS BONDS. 


The act of December 13, 1872, chap. 2, does not require interest on overdue 
coupons of the bonds of the State of Arkansas, then held by the United 
States as Indian trust-funds, to be exacted by the Secretary of the In- 
terior in the “arrangement” to be made by the State mentioned in the 
proviso of the 1st section of that act. 


DEPARTMENT OF JUSTICE, 
May 26, 1873. 


Siz: You ask whether, in making “ arrangement” under 
the act of December 13, 1872, which authorizes the * issuance 
of college-scrip to the State of Arkansas,” &c., you are to ex- 
act interest upon the coupons attached to the bonds, (in num- 
ber ninety, each for a thousand dollars, having coupons at- 
tached since July 1, 1842,) the State authorities insisting that 
the act will be complied with by including the face only of 
such bonds and coupons. 

The words of the act which raise the question are, ‘“‘ some 
satisfactory arrangement by which the bonds of the State, 
principal and interest, now held, &c., shall be funded in new 
bonds authorized to be paid by said State for this purpose.” 

The decisions of the Supreme Court, that interest is due 
upon coupons when their “ payment is unjustly neglected or 
refused,” (7 Wallace, 82, &c.,) are based upon the view that 
such coupons are, of themselves, notes. 

The act before us does not say, “ bonds, coupons, and in- 
terest,” as would be proper if interest upon the latter were 
required. The expression is, ‘bonds, principal and interest.” 
It speaks of interest as an incident only to the principal of 
the bonds. It is only by treating overdue coupons as con- 
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verted into principal, that interest is demandable upon them. 
If Congress had intended to make such demand here, it 
seem that in the above specification, which follows the word 
‘‘ bonds,” it would have included coupons ; that is, would not 
have omitted mention of that peculiar feature of these bonds 
that authorize interest upon interest. This seems the more 
probable, because the difference between the two modes of 
calculation for a period running back to 1842 is consider- 
able. | 

Upon the whole, although the point is not clear, I conclude 
that Congress did not intend to demand interest upon the 
overdue coupons. 

I have the honor to be, with great respect, your obedient 
servant, 

S. F. PHILLIPS, 
Solicitor- General. 
Hon. C. DELANO, 
Secretary of the Interior. 


Approved May 26, 1873: 
GEO. H. WILLIAMS. 


CONGRESSIONAL EMPLOYES. 


The provision of the act of March 3, 1873, chap. 226, increasing the pay of 
certain employés of the Senate and House of Representatives 15 per 
centum, does not apply to persons employed after the passage of that 
act; the increase of pay referred to is pro hac vice only, and not con- 
tinuing. 

DEPARTMENT OF JUSTICE, 
July 9, 1873. 
Siz: In reply to yours of the 3d instant, covering a note 

_ from the First Comptroller making inquiry whether the act 
of March 3, 1873, chap. 226, so far as it increases the pay of 
certain employés of the Senate and House of Represent- 
atives by 15 per centum (17 Stat., 487,) applies to persons 
employed after the passage of that act, I submit that it does 
not. 
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I need not remark upon the obvious informality with which 
the language employed to increase compensation has been 
inserted, as if by amendment, in the act. Although the act 
preserves, in general, the usual form of collecting the appro- 
priations for the several departments under the respective 
heads, “legislative,” ‘‘executive,” “judicial,” &c., yet all the 
changes increasing pay in all the departments are crowded 
together in one paragraph under “legislative,” while at the 
same time provisions for such pay at previous rates remain 
in the parts of the act assigned to such departments re- 
spectively. 

Perhaps the present question owes its existence to the 
urgency which prevented attention to the forms usual in pre- 
vious acts of this kind. Upon consideration, however, its 
meaning upon the point in question is not doubtful. 

The paragraph which contains the sentence referring to 
these employés, in previous parts had, among other things, 
provided for a prospective increase of pay for certain officers © 
of the Senate and House of Representatives specifically. 
Thereupon follows such sentence, which commences with a 
provision that the increase previously given should be also 
retrospective, 80 as “to begin with the present Congress ;” and 
then, after a semicolon, treats of the ‘‘pay of the present 
employés of the Senate and House of Representatives, 
ns * * actually employed at the passage of this act, 
+ * * whose pay has not been specifically increased 
by this act ;” to these it gives an increase of pay “of fifteen 
per cent. of their present compensation on the amount actually 
received, and payable to them respectively from the begin- 
ning of the present Congress, or from the date of their 
appointment during the present Congress.” 

If, from the words of the second and final clause of a sen- 
tence, it be doubtful to what subject it refers, it is to be 
taken to refer to the subject of the former clause. Here, the 
former clause refers expressly, and exclusively, to the subject 
of bonus or back pay for certain officers in the acts specifi- 
cally mentioned ; it proceeds then to treat of officers, &c., not 
thus specifically mentioned, and makes provision for their 
increase of pay. Unless there be something to the contrary 
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in the context, it will be presumed that this “‘ pay” means back 
pay. 

So far from there being anything “to the contrary” that is 
substantial, it seems to me that the context bears out the 
presumption. The persons spoken of are the “ present em- 
ployés,” “and who shall actually be employed at the passage 
of this act.”. This language excludes persons subsequently 
employed. The pay given is a percentage upon the amount 
“actually received and payable” to the party applying, ‘from 
the beginning of the present Congress, or from the date of 
their appointment during the present Congress.” That the 
amount so given should be graduated (within certain limits) 
to the length of time the employé had been in the service, 
shows that it is a bounty, personal to the applicant, and given 
once for all. 

If the applicant were employed after the 3d of March, 1873, 
the amount actually received and payable to him from the 
beginning of the Forty-second Congress during such Con- 
gress is naught; and 15 per cent. upon that is no more. As 
appears above, in my view, the increase of pay mentioned in 
this clause is only pro hac vice, and not continuing. 

It seems that, by its provisions, the occupant of a two-thou- 
sand-dollar office, who had held it from the beginuing of the 
Forty-second Congress, receives an increase of 3600, while 
another occupant of an office of the same grade, who had held 
it for only one month, receives an increase of only 825. It 
is hardly to be supposed that Congress designed that a 
change of this sort, arising out of a mere accident, should 
be continuing. Such legislation might be whimsical; while 
if confined to a single occasion, and to the then occupant, it 
would be reasonable. 

Very respectfully, your obedient servant, 
S. F. PHILLIPS, 
Solicitor-General. 
Hon. WM. A. RICHARDSON, 
Secretary of the Treasury. 

Approved July 11, 1873: 

GEO. H. WILLIAMS. 
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CLAIMS FOR REFUNDING INTERNAL-REVENUE TAXES. 


An application filed with the Commissioner of Internal Revenue for the 
refunding of taxes alleged to have been erroneously or illegally assessed 
and collected, though informal or defective, may nevertheless be regard- 
ed asa “claim” within the meaning of section 44 of the act of June 
6, 1872, chap. 315, so far, at least, as to be the foundation for an amendment 

Where the application is delivered to a collector or other local internal- 
revenue ofticer, it is not a presentation of the claim to the Commissioner 
such as is:‘contemplated in the first proviso of that section. 


DEPARTMENT OF JUSTICF, 
July 15, 1873. 

Sir: In reply to yours of the 7th instant, inclosing a com- 
munication of the 2d instant to yourself from the Commis. 
sioner of Internal Revenue, I submit the following opinion: 

Whenever a bona-fide litigant or claimant brings his cause 
before a tribunal having jurisdiction, I apprehend that such 
proceeding, even when “ fatally” informal, is usually teld to be 
an action or claim, so far at least as to be a foundation for an 
amendment, and thus to be capable of becoming perfect by 
relation to its original institution, and so of defeating a plea 
of “limitation” (say) which, otherwise, might avail the de- 
fendant. 

I think that this principle applies here to the first question 
put by the Commissioner; and, therefore, that such applica- 
tions are “claims;” it remaining, nevertheless, matter of dis- 
cretion with the Commissioner whether he will dismiss such 
claims because of gross informality ; or will notify the claim- 
ant of the defect, and require amendment, within a reasonable 
time, upon pain of its dismission; or will take any other 
course authorized by the practice of his Department. 

I answer the second question by saying that such delivery 
to “a collector or other local officer” is not a presentation 
to the Commissioner. These local officers are not invested 
by law with the power of representing therein the Commis- 
sioner. 

If the claimant transmit his claim through them he does so 
at his own option, and they therein become his agents. Of 


616 HON. SAMUEL F. PILILLIPS 
Printing. 


course any delay or neglect thereabouts by them is his delay 
or neglect. 
I am, with great respect, your obedient servant, 
S. F. PHILLIPS, 


Solicitor-General. 
Hon. WM. A. RICHARDSON, 


Secretary of the Treasury. 


Approved July 16, 1873: 
GEO. H. WILLIAMS. 


PRINTING. 


Section 10 (third proviso) of the act of March 2, 1857, chap. 167, does not 
require “ printing” ordered by Executive Departments to be performed 
at such newspaper-offices only as are designated by the Clerk of the 
House of Representatives under section 7 of the same act. 


DEPARTMENT OF JUSTICE, 
July 24, 1873. 

Sir: In yours of the 19th instant you ask whether the 
10th section of the act of March 2, 1867, (14 Stat., 467,) qual. 
ifies the 7th section of the same act, so that “ job-printing 
executed at the instance of officers of the Army, and by 
authority of the War Department, in the Southern States, 
must be performed only at such newspaper-offices as the 
Clerk of the House designated under section 7.” 

I think not. Section 7 includes only “ advertisements” 
ordered for publication in said districts, 7.e., ordered to be pub- 
lished within said districts, It intends no more than to specify, 
in cases where advertising has been or may be ordered to be 
made in some newspaper within a State, which that news- 
paper shall be. 

Section 10 (3d proriso) applies to all “printing.” It means 
that no printing “ordered,” &c., shall be done otherwise than 
by the Government Printer, unless it be impracticable to have 
it done by him. No printing ‘“‘ordered by the Executive 
Departments” can, under this proviso, read in connection 
with the 7th section, legally be executed by any one except- 
ing the Government Printer, unless it be shown to have been 
impracticable for the latter to do it; provided that the adver- 
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tisements specified in section 7, when ordered to be published 
in some newspaper within one of the States named, shall be 
made in the newspaper selected by the Clerk of the House of 
Representatives. 
Very respectfully, your obedient servant, 
S. F. PHILLIPS, 
Solicitor- General. 
Hon. Wu. W. BELKNAP, 
Secretary of War. 


Approved July 24, 1873: 
GEO. H. WILLIAMS. 


SOUTH AND NORTH ALABAMA RAILROAD COMPANY. 


The rights derived by the South and North Alabama Railroad Company 
under the act of March 3, 1871, chap. 123, reviving the land-grant act 
of June 3, 1856, chap. 41, in favor of that company, are subject to all 
vested interests which had already intervened in favor of the Alabama 
and Chattanooga Railroad Company under the act of April 10, 1869, 
chap. 24, reviving the same land-grant act in favor of the latter com- 
pany. 

Such a vested interest, at the date of the act of March 3, 1871, had already 
intervened in favor of the Alabama and Chattanooga Railroad Company 
as to the public lands lying at the point of intersection of the two roads, 
within the overlapping limits of the same; and hence these lands should 
(following the practice of the Interior Department in similar cases) be 
certitied to the State in favor of the last-named company solely. 

Semble, however, that under neither of the acts mentioned, including also 
the act of August 3, 1854, chap. 201, is a certificate required. 

Review of the various land-grant acts with reference to the point just ad- 
verted to. 


DEPARTMENT OF JUSTICE, 
February 7, 1874. 


Sir: Circumstances beyond my control delayed a reply to 
yours of the 13th of November last, (in relation to a petition 
by the South and North Alabama Railroad Company,) ad- 
dressed to the Attorney-General, and by sais at that time, 
referred to me. 

The statement of facts in your communication is, briefly, 
that by an act passed in 1856 (11 Stat., 16) certain lands 
were given by the United States to the State of Alabama for 
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the purpose of aiding in the construction of several railroads 
therein named, among them the petitioner and another 
company which, for brevity, I will call the Chattanooga Com- 
pany. By its terms, in a certain event the grant was to fail, 
and the lands were to revert to the United States. It is con- 
ceded that such event happened and that thereupon the lands 


’ reverted. 


Afterward the act of 1869 (16 Stat., 45) revived so much 
of the grant of 1856 as concerned the Chattanooga Company, 
which thereupon performed all the conditions necessary to 
render its rights indefeasible; and subsequently to this action 
an act of 1871 (16 Stat., 580) revived so much of the grant of 
1856 as concerned the petitioner. 

As the lines of the above road intersect, and this event 
must have been contemplated by Congress, questions have 
arisen as to their respective interests in the grant as to lands 
lying about the point of interference. 

Upon this matter, you submit two questions as to the re- 
spective rights of the companies named above: 1. Whether 
either, and which of them, is to be preferred ; 2. Supposing 
they are both entitled, how the distribution is to be made. 

The view which I take of the case renders it unnecessary 
to consider the second question. 

However it may have been at one time, the respective 
claims of these companies have not at any time sinee their 
revival depended upon cotemporaneous legislation. When the 
act of 1869 conferred a new and inchoate right upon the 
Chattanooga Company, and also until that company by its 
subsequent action had converted that inchoate right into one 
that was indefeasible, there were in existence no rights, in- 
choate or other, in the petitioner. 

It is true that the act of 1869 referred to the previous act 
of 1856 for the details of what it gave, and revived for the 
Chattanooga Company only so much as had been given pre- 
viously. ‘*Somuch” as the act of 1856 had given was such 
and such sections of land, qualified further by the fact that 
the petitioner had a contingent interest in the same grant, 
that upon certain action by it would collide with that of the 
Chattanooga Company, and so would modify it. 

In 1869 the petitioner’s interest had ceased, and 80 this qual- 
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ification, this subjection to a springing interest in another, had 
also ceased. I cannot conceive that the act of 1869 revived 
apy right of any sort in the petitioner; and it seems to me 
necessary to establish this in order to lay a basis for a concla- 
sion that the respective titles of the two companies run back 
toacommon origin. From 1866 to 1871 the rights of the peti- 

tioner were not in esse, and any subsequent revival of those — 
rights was granted subject, of course, to all vested interests 
tbat had intervened since their cesser. Such a vested inter- 
est had intervened in behalf of the Chattanooga Company. 

I therefore entirely concur in your opinion upon this ques- 
tion. | 

You ask whether the certificate for the lands which is to be 
sent from the Department of the Interior to the State of 
Alabama should be, in form, to the State simply, or to the State 
for the benefit of a particular railroad, to aid achich they are 
given. 

In the opinion given by yourself upon these questions, 
which accompanies the communication to this Department, 
itis said (Ms., p. 9) that it has been the uniform practice in 
railroad-grants, from the time such grants awere first made until 
the present, to certify them to the State for the use of the particu- 
lar company found to have the best claim. 

Questions as to forms of business intercourse between the 
Departments and States, as it seems to me, are best decided 
by uniform practice in numerous cases, extending, as here, 
over more than twenty years. I therefore am of opinion 
that, of the two forms proposed, the latter is to be preferred. 

The question submitted upon this point is special, and per- 
haps requires no other reply than theabove. It is pertinent, 
however, to prevent misapprehension, for me to say, here, that 
in my view, under the act of 1854, (10 Stat., 346,) and those of 
1856, 1869, and 1871, above, no certificate in any form 18 re- 
quired. | 

My attention has been called to this point by arguments 
on the part of counsel who represent the petitioner. 

Upon consideration, it seems that the act of 1806 did of 
itself convey a fee-simple to the State of Alabama. Its 
words, material here, are: ‘ Be it enacted, &c., That there be, 
and is hereby, granted to the State of Alabama, for the pur- 
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pose of aiding in the construction of railroads, [specifying 
them,|] every alternate section of land designated by odd 
numbers for six sections‘in width on each side of each of 
said roads. * = * The lands hereby granted to said 
State shall be disposed of by said State only in manner fol- 
lowing, that is to say, that a quantity of land not exceeding 
one hundred and twenty sections for each of said roads, and 
included within a continuous length of twenty miles of each 
of said roads, may be sold, and when the governor of said State 
shall certify to the Secretary of the Interior that any twenty 
continuous miles of any of said roads are completed, then 
another quantity of land hereby granted, &c., may be sold, and 
so from time to time,” &c. ; 

No other provisions in the statute bear upon the point 
before us; those which require an erclusive application of the 
proceeds of such lands to the particular road to aid which 
they are given, bearing not upon the time at which the 
estate vests in the State, or upon the quantity of interest 
that so vests, but only upon the question whether the State 
takes a beneficial interest or merely one as trustee, which is of 
no importance in @ discussion as to whether it takes a fee by 
mere virtue of the statute or not. There is here no attempted 
repeal of the statute, as in the case of Rice vs. Railroad Com- 
pany, (1 Black, 368,) where the Supreme Court decided that 
the repeal there suggested was effective, because the statate 
repealed conferred no beneficial interest upon Minnesota. 

I have, in this connection, looked over some forty statutes 
giving lands to States for railroads, canals, &c., or giving 
them to companies directly, passed in and since 1846, and 
found in the 9th, 10th, 11th, 13th, 14th, 15th, and 16th vol- 
umes of the Statutes at Large. Those statutes, as regards 
the point under discussion, fall into two distinct classes: 1, 
such as impose no duty upon any officer of the United States 
in connection with the reports required from the States as to 
the progress of the work aided; and, 2, those which do. In 
general, the earlier statutes are of the former class, and the 
later in date are of the second ; marking, perhaps, an improve- 
ment in the details of such grants. 

The earliest acts which I have cited are two in behalf of 
the Territories of Iowa and Wisconsin, (9 Stat., 77, 82,) whose 
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adinission as States was then progressing. The grants were 
to take effect upon their admission, the lands to be selected 
by the governor, and sales thereof to be made according to 
the progress of the work, as certified by the governor to the 
President. In this case, I apprehend that the fee-simple 
vested in the States, by the force of the act itself, upon the 
admission, and that no action was required of the President | 
except that of receiving, and, perhaps, of transmitting to the 
proper oflice, the information given by the governor as to 
the progress. He was not to sanction or to verify such cer- 
tificate, or to make independent inquiry as to the progress. 
Congress made the governor its agent to examine into such 
progress, and his report would not be questioned as an 
authority for further sales. If he has made a false report, 
it should have been a matter to be passed upon by Congress 
alone. 

In 1850 an act was passed (9 Stat., 466) granting lands, for 
railroad purposes, to Hlinois, Alabama, and Mississippi. They 
were to be disposed of as the work progressed; but no re- 
port or certificate or other communication was required to or 
from the States, or any officer of the United States. 

In 1852 an act was passed (10 Stat., 9) granting lands, for 
railroad purposes, to Missouri. It is the first of a series hav- 
ing features nearly identical with that under consideration. 
It required a certificate of progress by the governor to the 
Secretary of the Interior, as authority for further sales. It 
required no action by the latter in connection with such cer- 
tificate. Of course, it was implied that he would avail him- 
self of the information, and file the paper which contained 
it; but he was not responsible for its truthfulness, or in any 
other way for what the State did with the lands, or with 
their proceeds. 

In 10 Stat., 155, 11 Stat., 16, 17, 18, 20, 21, and 195, are to 
be found acts (that in 11 Stat., 17, being the one under con- 
sideration) which are substantially copies of the one last men- 
tioned; andin 10 Stat., 35, 13 Stat., 519, 14 Stat., 30, 86, and 
409, and 15 Stat., 169, 540, are seven others which, upon the 
point before us, come under the same principle. 

In all of the above eighteen statutes, it seems that the only 
action in relation to the title to the lands (except what in 
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some cases was required to fix a float, which of course is not 
relevant here) upon the part of the United States, was the 
passage of the act. I find myself unable to perceive in them 
any authority for any certificate, patent, or other writing, to 
proceed from any other agent of the United States in con- 
nection with that title. The act, and that alone, is the con- 
veyance, and that conveys the fee. 

There is, however, a class of statates granting lands, most 
of which have been passed in and since 1865, which are in 
general only instructions to officers of the United States to 
execute title upon some future event specified therein. 

One such act is that of 1854, (10 Stat., 302,) giving lands to 
Minnesota Territory for a railroad, in which, after words of 
absolute grant, it is said (in another section) “no title shall 
vest in said Territory, nor shall any patent issue until twenty 
miles of the road is completed,” &c. This is the act that was 
before the Supreme Court in the case in Black’s Keports cited 
above. It is unnecessary to draw attention to its striking 
difference from the act before us. 

Then comes an act of 1865, (13 Stat., 520,) giving lands, for 
railroads, to Michigan. This provides that the lands granted 
shall be disposed of only as follows: ** When the governor of 
the State of Michigan shall certify to the Secretary of the 
Interior that any ten consecutive miles upon the route of either 
of said roads is completed in a good and substantial manner as 
a first-class railroad, then the Secretary of the Interior shall 
cause a certificate or certificates to issue to said State for one 
hundred scctious of land for the benefit and use of said com- 
pany,” &c., and so from time to time. Here we find what is 
not to be found in one of the statutes cited above, a direction to 
the Secretary of the Interior to take action upon receiving the 
governor’s certificate, that is, to issue a counter-certificate, &c. 

It is observable that this statute is an amendment to one 
of the statutes (11 Stat., 21) in the first class above. The 
manner in which it varies the provisions of the former act 
upon the point before us is striking. It is the first act in 
reference to railroad-grants containing such a direction to 
the Secretary that has met my eye, and it has given the rule 
thereupon as to almost all of such acts passed since. 

The next act containing such grants (13 Stat., 256) is also 
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a similar amendment to the one in the first class above, (11 
Stat., 195,) requiring, however, the Secretary to issue patents 
instead of certificates. 

Then follow, with like provisions, 14 Stat., 80, 83, 87, 95, 338, 
and 549, and 16 Stat., 94, besides the following statutes which 
grant lands directly to railroad companies: 14 Stat., 236, 239, 
289, 294, and 16 Stat., 576 and 579. 

It comports with the high respect I entertain for those 
whose opinions hereupon may differ from mine, for me to say 
that a perusal of the above legislation has made a very strong 
impression upon me, to the effect that it contains two distinct 
classes of statutes, in the former of which, for the purpose of 
vesting the fee in the lands granted, no act upon the part of 
any agent of the United States is contemplated other than 
the passing of the statute itself. In its later legislation 
(among which, as above, are two cases in which it has found 
within its power, and so has reformed upon this point, acts 
which belonged to the former class) Congress has changed, 
and probably improved upon, its earlier forms of giving. 
Very probably if its attention had been drawn in 1869 and 
1871 to the details of the act of 1856 before us, it would also 
have reformed them to the same purpose. However, it has 
not. 

I therefore agree with the conclusions expressed by Attor- 
ney-General Black in his opinion of June 7, 1857, addressed 
to your predecessor, Mr. Thompson, (9 Opin., 41,) and hold 
that the act of 1854 (10 Stat., 346) does not apply to the case 
under consideration. 

The expression “that there be, and is hereby, granted to 
the State of Alabama” conveys, prima facie, a fee-simple, 
and there is no subsequent language in the statute to qualify 
this effect, at all events to qualify it beyond the successive 
conditions of certificates by the governor of the completion 
of sections of twenty continuous miles (after the first twenty) 
of such road; whereupon the power of disposition vests for 
such successive portions, by virtue of the statute alone, and 
without any acknowledgment by the Secretary of his receipt 
of such certificates, or of any other action of his whatever; 
just as in the case of acts giving lands to Territories upon 
their admission as States, and the numerous cases in the books 
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where conveyances by deed or will becomeoperative upon some 
event subsequent to the execution of the deed or the death 
of the testator. In this case, as to the lands for the first 
twenty miles, there is no suggestion of even such a postpone- 
ment of the operation of the act. 

I am not called upon in this connection to decide whether 
the statute conveys a fee-simple immediately, or upon condi- 
tion, and successively as to successive parts of the land. 
All that is necessary is to say that the statute shows that in 
either case Congress has chosen to be the sole representative 
of the United States in making this transfer, and that all 
necessary limitations and clauses of such transfer are to be 
found in the statute alone. 

With great respect, your obedient servant, 
S. F. PHILLIPS, 
Solicitor-General. 
Hon. C. DELANO, 
_ Secretary of the Interior. 

Approved February 18, 1874: 

GEO. H. WILLIAMS. 


RANCHO “LOS TRIGOS.” 


Private land-claim for the rancho “Los Trigos,” in New Mexico, was 
confirmed (as No. 8) by the act of June 21, 1860, chap. 167, but which act 
made no provision for the issuing of a patent to the confirmees. The 
latter, however, contend that they are entitled to have a patent issued 
to them therefor, first, by virtue of the provisions of art. 8 of the treaty of 
Guadalupe Hidalgo, (9 Stat., 929;) and, second, by virtue of the provis- 
ions of section 2 of the act of March 3, 1869, chap. 152. Held that the 
treaty provisions referred to do not make it obligatory upon the Govern- 
ment to issue patents in such cases; but that, under the provisions of 
the act of March 3, 1869, the confirmees are entitled to a patent for the 


claim mentioned. 


DEPARTMENT OF JUSTICE, 
February 21, 1874. 


Sir: I have examined the question presented to you for 
decision by the appeal of the legal representatives of Fran- 
cisco Frajillo, Diego Radillo, and Bartolomo Marquez from 
the decision of the Commissioner of the General Land-Office 
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of April 1, 1873, refusing to issue to them a patent for the 
rancho known as “Los Trigos,” in the Territory of New Mex- 
ico, confirmed as No.8 by the act of Congress approved 
Jane 21, 1860, (12 Stat., 71.) 

The act of confirmation does not provide for the issuing of 
& patent, and no claim for one is set up under it. It is insist- 
ed, however, that the preparation and delivery of such evi- 
dence of title is made obligatory upon the Government, first, 
by the provisions of article 8 of the treaty of Guadalupe 
Hidalgo, (9 Stat., 929;) and, second, by the provisions of the 
2d section of the act of Congress approved March 3, 1869, 
(15 Stat., 342.) 

That portion of the eighth article of the treaty material to 
the present investigation is as follows, viz: 

“In the said territories property of every kind. now be- 
longing to Mexicans not established there, shall be inviola- 
bly respected. The present owners, the heirs of these, and 
all Mexicans who may hereafter acquire said property by con- 
tract, shall enjoy with respect to it guarantees equally ample 
as if the same belonged to citizens of the United States.” 

In my opinion, the plain meaning of this article is that all 
these non-resident Mexicans, their heirs and Mexican assigns, 
shall be forever protected in their property of all kinds in 
said territories, and shall enjoy, with respect to it, the same 
guarantees as shall be enjoyed by American citizens owning 
the same class of property. No discrimination shall be made 
in favor of Americans and against Mexicans, with respect to 
any kind of property. The same ample guarantees shall be 
extended to each. Neither shall be better protected than 
the other. But the appellants herein go further and insist 
that a Mexican owner of one class of property is entitled to 
guarantees equal, not to what an American would bave in the 
same class, but to what an American is entitled in another 
and a different class; and that because an American, under 
the pre-emption or donation laws of the United States, is 
entitled to a patent for his claim, a Mexican is also entitled 
toa patent fora Mexican grant. This position is, in my opin- 
ion, utterly untenable, and is not justified either by the letter 
or the spirit of the treaty. Its effect might be to defeat the 
manifest object of the national compact, by rendering guar- 

40 0 
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this very class of property. 

The peculiar phraseology of the treaty is such that the 
property-rights of an American are uot to be measured by 
those of a Mexican, but vice versa. 

Under the construction contended for, therefore, Mexicans 
could claim, by reason of American rights in certain other prop- 
erty, the right to patents for Mexican grants, while Ameri- 
ean purchasers of the same grants would be left without 
similar guarantees, being protected by neither treaty nor stat- 
ute. Can it be seriously contended that this is the legal 
effect of the eighth article of the treaty? 

. The true criterion by which to determine the guarantee 
to be given a Mexican property-owner under the treaty is 
the guarantee which by the laws of the land is given to an 
American owner of the same class of property under the 
same circumstances. In my opinion, this and nothing more 
is required or justified by the language used. If American 
assigns of Mexican grantees are not by the laws of the 
United States entitled to patents for Mexican grants, then 
the Mexican grantees and their heirs and Mexican assigns 
are not so entitled under the treaty. 

The 1st section of the act of March 3, 1869, confirms by 
number five private Mexican grants in the Territory of New 
Mexico. “Los Trigos” is not one of the number, having 
been previously confirmed by the act of June 21, 1860. 

The 2d section of the act of 1869 is in the following words, 
VIZ: 

“ And be it further enacted, That the Commissioner of the 
General Land-Office shall, without unreasonable delay, cause 
_the lands embraced in said several claims to be surveyed 
and platted at the proper expense of the claimants thereof ; 
and, upon the filing of the said surveys and plats in his 
office, he shall issue patents for said lands in said Territory, 
which have heretofore been confirmed by ac‘s of Congress 
and surveyed, and plats of such survey filed in his office as 
aforesaid, but for which no patents have heretofore been 
issued.” 

On the 6th day of September, 1870, your immediate prede- 
cessor, construing this section, in the case of the “‘Ortez Mine 
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grant,” then pending before him on appeal, and involving iden- 
tically the same question presented by the appellants in the 
case under consideration, said: ‘I may without offense use the 
language of Attorney-General Bates in speaking of another 
act of Congress, and say that ‘it bears the marks of haste 
and inconsideration.’ Upon a careful examination I cannot 
believe that it was really intended to embrace all preceding 
claims that bad been confirmed and surveyed.” 

On the 2d day of December, 1870, in the case of the *‘ Baca 
Locations,” then on appeal before you, the object of the 
appellants therein being to secure a reversal of your prede- 
cessor’s decision in the “Ortez Mine grant” case, you say: ‘I 
am of opinion that said decision is not so manifestly improper 
as to justify mein overruling it. I feel less reluctance in com- 
ing to this conclusion from the fact that Congress will soon 
assemble. Their attention to the subject of surveys is invited | 
by my predecessor in his annual report; and if his construc- 
tion of the act does not give full effect to the intent and pur- 
pose of that body, the difficulty can and no doubt will be 
obviated by further legislation.” 

The case under consideration again presents the question 
as to the proper construction to be given to this section, and 
itis said, in arguendo, that this is the first occasion in which 
counsel have been heard in support of the position that pat- 
ents should be issued on claims confirmed before the passage 
of the act. 

If we are permitted to look at the report of the Committee 
on Private Land-Claims, who draughted and reported said act, 
and ascertain therefrom its meaning, the case will be free 
from difficulty; for that committee, (Mr. Orth, chairman,) 
among other things, said, (see Report No. 71, 40th Congress, 2d 
session, House of Representatives :) 

“Accompanying this report is a bill, the passage of which 
we recouunend, which provides for such confirmation, not 
by granting to the claimant a fee-simple estate in those 
lands, but simply by way of quit-claiming on the part 
of the United States to the heirs of the original grantees. 

* * * The bill herewith reported also provides 
for the issuing of a patent in each case. It is not as- 
sumed that a patent is at all necessary in order to confer 
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or confirm title in these cases, for we are aware that our 
Supreme Court has decided that confirmation by act of Con- 
gress and approved survey under it are sufficient evidence 
of title without any patent; but we believe it due to these 
claimants, whose original title-papers have heretofore been 
surrendered to the Government, that they should not be 
put to the trouble of providing each for himself or herself 
a copy of the treaty of Guadalupe Hidalgo, of the act of 
Congress of July, 1854, of the act confirming such title and 
the survey made under it, in order to feel assured that the 
land, which in some of these cases has been in possession 
of these claimants or their ancestors for one hundred sears, 
is really their property. 

“As American citizens, they are entitled to a simple evi- 
dence of title, and such as is given to our citizens who acquire 
real estate from the Government by the various modes pro- 
vided by our laws. * * * In some of the acts heretofore 
passed, in reference to lands under said treaty with Mexico, 
patents Lave been required to be issued, while in others this 
has been overlooked ; hence we provide furthermore in this bill 
that in all cases in which confirmation has been had without the 
issuing of patents, such patents shall be issued, thus placing all 
claims under said treaty upon an equal basis.” 

The weight that should be given to the report of a com- 
mittee draughting the act is scarcely in doubt, upon the author- 
ities. A8 early as 1823, Attorney-General Wirt, in speaking 
of an act authorizing the settlement of the accounts and claims 
of the Vice-President, said *‘that the accounting-officers, in set- 
tling the accountsand claims of the Vice-President, havea right 
to adopt the report of the committee as establishing the principles 
which are to govern them in the examination thereof ; for I con- 
sider the bill which accompanied the report as part of that 
report, aud the passage of the bill into a law as a virtual adop- 
tion of the report, of which it was a mere consequence. * * * 
I do not think it would be proper on the part of the President, 
in the exercise of his revisiug power, to reject the principles 
established by the report of the committee, and to adopt oth- 
ers in conflict with them. Considering the report as I do, tx 
the light of a preamble to the law,I think that its principles 
ought te be respected so far as they go.” © (1 Opin., 596.) 
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In Aldridge vs. Williams, (3 How., 24,) Chief-Justice Taney, 
in speaking of an act of Congress, said: “In expounding this 
law, the judgment of the court cannot in any degree be in- 
fluenced by the construction placed upon it by individual 
members of Congress in the debate which took place on its 
passage, nor by the motives or reasons assigned by them for 
supporting or opposing amendments that were offered. The 
law as it passed is the will of the majority of both Houses, 
and the only mode in which that will is spoken is in the act 
itself, and we must gather their intention from the language 
then used, comparing it, where any ambiguity exists, with 
the law upon the same subject, and looking, if necessary, 
to the public history of the times in which it was passed.” 
It will be observed that the learned Chief Justice was speak- 
ing of the opinions of individual members of Congress, and 
not of the committee having the matter in charge. 

TheSupreme Court, in the case of The United States vs. Lynde, 
(11 Wall., 632,) examined the report of the Committee on 
Private Land-Claims in the Senate upon the bill then under 
consideration, and were evidently influenced by it. Mr. 
Justice Bradley, in delivering the opinion of the court, said: . 
‘After the unsuccessful attempts made in the courts, as 
last referred to under the Missouri act of 1824, the subject was 
again brought to the attention of Congress in May,1858. Mr. 
Benjamin, who had been counsel for the claimants in the last 
cases, made a report to the Senate, as chairman of the Com- 
mittee on Private Land-Claims, and submitted a bill for the 
relief of the claimants. This report contained a very full his- 
tory of the treaties and litigation, giving a favorable view of 
the Spanish side of the question. Saffice it to say, in conse. 
quence of this report Congress passed the act of June 22, 
1860.” 

There is no intimation in this opinion that there was any 
impropriety in looking into the report of the committee with 
& view of ascertaining the meaning of the law in question; 
but, on the contrary, there is an implied recognition of its pro- 
priety. And why not? It is well known that the important 
.egisiation of Congress is mainly decided upon in the commit- 
tee-room, and the unanimous report of the proper committee 
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upon any measure is almost invariably a sure indication of 
its passage. 

In the case now under consideration, I am of opinion that 
it is proper to look into the report of the committee accom- 
panying the bill, for the purpose of aidiug in giving con- 
struction to the somewhat ambiguous language used ; and by 
so doing I find that the doubt is removed, and that it was 
intended to authorize the issuing of patents in all cases which 
bad been confirmed by Congressand surveyed and plats filed in 
the office of the Commissioner of the General Land-Office, 
and for which no patents had issued before the passage of 
the act. 

I think the same conclusion must be arrived at from the 
language of the act, viewed in the light of the then existing 
facts. The five private claims confirmed by the 1st section 
had not been surveyed or platted, and therefore the latter 
part of the 2d section, which speaks of claims “ which have 
heretofore been confirmed by acts of Congress and sur- 
veyed, and plats of such survey filed in his office as aforesaid, 
but for which no patents have heretofore been issued,” could 
not apply to them. There was no need of this clause if it 
was intended to issue patents for them only. Patents were 
provided by the first clause of the section, and it might have 
stopped at the words “he shall issue patents for said lands,” 
and patents for the five claims would have been clearly and 
explicitly authorized. But the section does not stop here. 
It contains in addition thereto the following words: ‘in said 
Territory which have heretofore been confirmed by acts of Con- 
gress and surveyed, and plats of such survey filed in his office 
as aforesaid, but for which no patents have heretofore been 
issued.” These words mean something. They were not used 
without some purpose. They are found in the act, and can- 
not be overlooked or thrust aside as mere surplusage. They 
must be given some intent. What shallit be? Manifestly, 
to my mind, that patents shall also issue for all other claims 
which had been theretofore confirmed by Congress and sur- 
veyed and platted, and for which patents had not issued. 

This construction harmonizes with previous legislation on 
like subjects. (10 Stat.,599; 11 Stat., 374.) It gives force 
and effect to all the words used, and is in accordance with 
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the clearly-expressed understanding of the committee who 
reported the bill. I advise its adoption, and that a patent 
issne for the “Los Trigos” claim. 

Very respectfully, 

W. H. SMITH, 
Assistant Attorney-General. 
Hon. C. DELANO, 
Secretary of the Interior. 


I approve of the construction given in the foregoing opin- 
‘ion to the eighth article of the treaty of Guadalupe Hidalgo, 
(9 Stat., 929,) and also of the act of March 3, 1869, (15 Stat., 
342.) . 
GEO. H. WILLIAMS. 
February 25, 1874. 


BIDS FOR TRANSPORTING THE MAIL. 


A certified check drawn by a bidder, payable to the order of the person 
who at the time is Postmaster-General, but omitting any reference to 
his ofticial position, does not meet the requirements of sectiun 253 of the 
act of June 8, 1872, chap. 335; the ofticial designation should accompany 
the name. 

Where such check is drawn payable to the bidder or a third party, and 
by him indorsed payable to the order of the Postinaster-General, this is 
a sufficient compliance with said section. 

A single check will not suftico for several persons bidding for distinct 
routes. 

The substitution of bank-notes or other currency for a certified check, to 
accompany the bid, is inadmissible. 

Quere, where a single certifiod check, less in amount than is required by 
the statute, accompanies the bids of one person for two or more routes, 
whether it may authorize a contract for any one of such routes if it be 
sufficient in amount for the same taken singly. Tho Attorney-General 
inclines to the opinion (differing herein from tho view of the Solicitor- 
General) that the Postmaster-General may accept the check and award 
@ contract in such case. 

A check iv the following form: “ Pay to John A. J. Creswell, Postuaster- 
General, or order, nine bundred dollars, provided the bid of A. B. is 
accepted on route No. —, and he fails to enter into contract for the same; 
and in case bid is not accepted nor contract is made, check to be returned 
to drawer:” Held inadmissible, the proviso thereto invalidating it. 
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DEPARTMENT OF JUSTICE, 
February 24, 1874. 


Sir: The Attorney-General has referred to me your commu- 
nication to him of the 17th instant, inclosing a note addressed 
to yourself by the Second Assistant Postmaster-General ask- 
ing for an opinion upon certain questions of law therein con- 
tained. 

I have considered the questions, and herewith submit a 
reply. 

The case, in brief, is as follows: The Postal Code of June 8, 
1872, section 253, provides “that hereafter all bidders upon 
every mail-route for the transportation of mails upon the same, 
when the annual compensation for the service on such route 
at the time exceeds the sum of five thousand dollars, shall 
accompany their bids with a certified check or draft, payable 
to the order of the Postmaster-General, upon some solvent 
national bank, which check or draft shall not be less than 
five per centum on the amount of the annual pay on said 
route at the time such bid is made, and in case of new service 
not less than five per centum of the amount of one year’s pay 
proposed in such bid, if the bid exceed five thousand dollars 
per annum. In case any bidder, on being awarded any such 
contract, shall fail to execute the same with good and suffi- 
cient sureties, according to the terms on which such bid was 
made and accepted, and enter upon the performance of the 
service to the satisfaction of the Postmaster-General, such 
bidder shall forfeit the amount so deposited to the United 
States, and the same shall forthwith be paid into the Treasury : 
for the use of the Post-Office Department; but if such con- 
tract shall be duly executed, and the service entered upon as 
aforesaid, such draft or check so deposited shall be returned 
to the bidder.” 

In the course of recent biddings for postal routes, the fol- 
lowing variations from the letter of the above statute, as re- 
gards certified checks, have occurred, and have given rise to 
questions whether such variations are material : 

1. The certified check is drawn payable to the order of 
John A. J. Creswell, omitting any reference to his official 
position. 
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2. Such check is drawn payable to the bidder or some tbird 
person, and by him is indorsed payable to the order of the 
Postmaster.General. 

3. A single one of such checks accompanies the bids of 
several persons bidding for distinct routes. 

4, The bid is accompanied with Treasury notes or other 
currency instead of a check. 

5. A single certified check, less in amount than is required 
by the statute, accompanies the bids of one person for two or 
more routes; and a question is made, whether, if such check be 
sufficient in amount for one or more of such routes taken sin- 
gly, it may authorize a contract for any one of such routes, 
and, if so, for which. 

6. Such check is in form: *“* Pay to John A. J. Creswell, 
Postmaster-General, or order, nine hundred (900) dollars, pro- 
vided the bid of A. B. is accepted on route No.—, and he 
fails to enter into contract for the same; and in case bid is 
not accepted nor contract is made, check to be returned to 
drawer.” 

7. The check is without an internal-revenue stamp. 

In requiring a certified check as above, Congress intended 
to secure to the United States some reparation for the injury 
done to the public by the fuilure specified in the above sec- 
tion. 

The method by which it pursues this object is in accord- 
ance with the general principles by which accountability for 
public money is enforced against such officers as are required 
by their official duty to receive it. The transaction is to 
show upon its face that the fund is in the custody of, and in 
one event is to belong to, the United States; that it is the 
official, and not the private, property of the officer in whose 
personal keeping it may be found. This will give notice to 
any indorsee of the draft that it is a trust-fund, and it will 
require of him to see that it has been transferred to him in 
accordance with the official duties of the indorser, and so 
will require the bank upon which it is drawn to see that its 
proceeds go to the use of the United States. 

These guarantees do not exist in the case of a draft made 
payable to an officer by his proper name alone without allu- 
sion to his official character. Such draft may be passed to a 
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bona-fide purchaser without value, and so lost to the United 
States. In case of its indorsement and payment, the United 
States would be under the necessity of proving by extrinsic 
evidence its interest and that the indorsee had taken, or that 
the bank had paid, it with notice of such interest. 

The difference in effect between the forms of the draft in 
the one case and in the other is, to use a quaint term com- 
mon in this connection in the courts, that in the former the 
fund is ear-marked, in the latter it is not. 

Although the distinction between what is mandatory and 
what is merely directory in statutes is one of frequent appli- 
cation among provisions that are matters of detail, it cannot 
well be said that a feature in an act of Congress requiring a 
draft to be made capable, upon its face, of identification as 
belonging to the public, is of the latter class. 

With these preliminary remarks, I proceed to reply to each 
of the above questions in their order: 

1. In my opinion the certitied check drawn as in the first 
case above does not comply with the statute in an important 
particular; and this, not because the gentleman who holds 
the office of Postmaster-General might not himself indorse 
such check to the “ Postmaster-General,” or because he could 
not otherwise enforce it for the benefit of the United States, 
but because it gives him a control over the check and its pro- 
ceeds not intended by the statute. 

2. A certified check drawn payable to the bidder, or some 
third person, and by him indorsed payable to the order of 
the Postmaster-General, complies substantially with the re- 
quirements of the statute. It can make no difference to the 
holder of a certified check whether he takes it as payee or 
as indorsce; no equities can arise between the bank and any 
former holder so as to embarrass his claim. (See Merchants’ 
Bank vs. State Bank, 10 Wall., 647, &c.) 

3. A single check cannot be relied upon, by several persons 
bidding for distinct routes, as a compliance by each and all 
of them with the provisions of the above section. This is so 
plain as to need no discussion. 

4, The case stated here is open to all the objections con- 
sidered in the outset of this discussion. I therefore think 
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that the substitution of bank-notes or other currency for a 
certified check is inadmissible. 

5. It seems to me that the transaction stated under this 
head is plainly invalid, and that even where such check is suffi- 
cient in amount it might lead to troublesome and injurious 
complications that are avoided by the form authorized in the 
statute. For instance, in this case as well as in the third 
above, there could frequently be only an approximate com- 
pliance with the provisions of the statute for a furfeiture of 
the amount or a return of the check. 

6. It is enough to say that the proviso attached to this 
check does not pursue the forms of the parallel provisions in 
the statute. It, therefore, invalidates the check. 

7 The stamp-act renders invalid checks that have been 
issued unstamped, only in case they be so issued * with intent” 
to evade the provisions of that act. (Campbell vs. Wilcox, 14 
Wall., 431.) It also renders unstamped paper “ inadmissible 
in evidence,” without reference to intent. 

The certified checks in qnestion in the case in 10 Wallace, 
647, cited above, bore the ordinary two-cent stamp, and there- 
fore the court, while calling attention to the provision tax- 
ing these instruments specitically as part of the currency of 
banks, as a reason for exempting them from certain stamps 
that had not been affixed, did not discuss the question here 
presented. It may be doubtful whether the specific tax upon 
them as currency be not all for which they are liable. 

It seems questionable, also, whether the fraudulent intent 
required above may well be imputed in a case where a check 
has never been negotiated previously to its application to 
the purposes required (as above) by the Postal Code; espe- 
cially as the act probably requires for such invalidity that 
the intent should be participated in by both parties to the 
transaction. Still, if this were all that could be said, it might 
be well to apply the ordinary rule that public officers could 
not approve of contracts with the United States that are 
not, iu point of form, beyond all reasonable question. 

In case, however, the check be, as above supposed, one 
sought to be negotiated first at the time of its tender to 
the Postmaster-General, that is the time at which it is first 
required to be stamped; (act of 1864, § 151, 13 Stat., 292; 
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Comp., &c., 112;) and any delay occasioned by the delibera- 
tion of the Postmaster-General over its reception will not 
affect the question. 

Even where the check had been in circulation before being 
offered to the Postmaster-General, by the second proviso to 
§ 155 of the act of 1864, as amended by the act of July 14, 
1870, (16 Stat. 257; Comp., &c., 115,) any party having an in- 
terest therein may, pursuing certain forms there prescribed, 
affix a stamp on paying to the eollector a penalty of five dol- 
lars. The collector there mentioned is probably the collector 
of the district in which the paper was first negotiated. 

Very respectfully, your obedient servant, 
S. F. PHILLIPS, 
Solicitor-General. 
The POSTMASTER-GENERAL. 
| DEPARTMENT OF JUSTICE, 
February 25, 1874. 


I disapprove of that part of the Solicitor-General’s answer 
to the fifth question which suggests the invalidity of a check 
presented by one who bids upon two or more routes where 
the amount of the check is sufficient to meet the require- 
ments of the statute: first, because no question of that kind 
was submitted to me by the Postmaster-General; and, in the 
second place, if it was I should be inclined to hold that the 
Postmaster-General ought not to decline to accept the check, 
as the risk of loss would be wholly upon the bidder, and no 
prejudice that I can see would be worked to the United 
States ; otherwise I approve the foregoing opinion. 

GEO. H. WILLIAMS. 


PORTAGE LAND-GRANT. 


Under the Michigan land-grant act of July 3, 1866, chap. 161, in aid of 
the construction of a ship-canal at Portage Lake, &c., the lands to be 
selected by the State are not required to be those “ nearest” the contem- 
plated line of that improvement, as in the prior land-grant made to 
the same State by the act of March 3, 1865, chap. 102. 

The right of selection under the former act. being only a “ float,” it could 
not be adverse to the right of any one who, while it remained in that 
condition, had acquired a legal or equitable right to any specific tract 
subject, in @ general way, to such float. 
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Where certain lands were withdrawn to supply said Jand-grants, as to a 
part of which lands the Commissioner of the General Land-Office after- 
ward ordered notice to be given, by advertisement, restoring the same 
to private entry, and, pending the advertisement, erroneously instructed 
the register and receiver that certain other lands were included in such 
notice, in accordance with which instruction the latter were offered at 
private sale by the register and receiver, and were thereupon entered 
and paid for by S. and W.: Held that these facts are sufficient to give 
the board of adjudication of suspended entries jurisdiction of the claim 
of 8S. and W. to a patent for the land entered by them, and that if, upon 
investigation, the board should find that due pnblicity had been given 
to the fact of restoration, it might disregard the forms (thongh adopted 
inadvertently) by which that publicity was attained. 


DEPARTMENT OF JUSTICE, 
. March 11, 1874. 


Siz: Your communication of the 27th ultimo, addressed 
to the Attorney-General, and by him referred to me, submits 
for consideration the following statement and questions: 

‘Congress, by act of March 3, 1865, (13 Stat., 519,) granted 
to the State of Michigan two hundred thousand acres of land 
for the purpose of ajdiug in constructing a break water, harbor, 
and ship-canal upon the neck of land on Lake Superior known 
as‘The Portage.’ Said lands were to be selected by the agent 
of the State, subject to the approval of the Secretary of the 
Interior, from any lands in the upper peninsula of said State 
subject to private entry, aud from alternate and odd-num- 
bered sections nearest said canal, and to which no right of 
pre-emption or homestead had attached. 

“By the act of July 3, 1866, (14 Stat., 81,) Congress, in 
addition to the above-recited grant, gave to the State of Michi- 
gan, for the purpose of constructing said canal, two hundred 
thousand acres of land in the upper peninsula of said State, 
to which no homestead or pre-emption right had attached, 
one hundred and fifty thousand of. which were to be selected 
from alternate odd-numbered sections, and fifty thousand from 
even-numbered sections. 

“No provision was made in this act that the lands thus 
granted should be selected from lands nearest the canal, or 
from those sulbjcct to private entry. 

‘To satisfy these grants, all the vacant odd-numbered sec- 
tions in said peninsula west of the line dividing ranges 15 
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and 16 west were properly withdrawn by the Commissioner 
of the General Land-Office. 

“On the 12th of April, 1871, the Commissioner ordered that 
all of said lands lying north of the live between townships 40 
and 41 north, and west of the line dividing ranges 15 and 16 
west, should be restored to market by public notice, to be 
published thirty days in certain newspapers. Such notice 
was duly given, and the time expired on the 5th day of June, 
1871. After the notice had been published in part, and on 
the 12th day of May, 1871, the register and receiver of the 
district in which the lands were located addressed a letter to 
the Commissioner of the General Land-Office making some 
inquiry as to the limits of the lands to be restored. To this 
the Commissioner replied, on the 26th of May, 1871, that the 
lands colored yellow in the diagram inclosed in his letter 
were the lands to be restored by said notice. 

“This diagram, through the mistake of the clerk who pre- 
pared the same, included certain lands in said peninsula 
which had been withdrawn, and which were south of the 
line between townships 40 and 41 north, and west of the line 
dividing ranges 15 and 16 west, and which lands were not 
included in the published notice of restoration. 

“After the notice had been published the thirty days 
required, and during the months of June and July, 1871, 
Henry Whitbeck and Jesse Spaulding made private entry, 
at $1.25 per acre, of something over nine thousand acres of 
the lands colored yellow in the diagram, and lying south of 
the line between townships 40 and 41 north. 

‘In making these entries they acted in good faith, and 
were advised by the register and receiver that they could 
properly: be made. The lands so entered are valuable pine- 
timbered lands. There are vacant public lands sufficient to 
satisfy the grants made by the acts of March 3, 1865, and 
July 3, 1866, nearer the said canal than the lands entered by 
said Whitbeck and Spaulding. 

“The Commissioner of the General Land-Office canceled 
the entries, and pending an appeal from his decision to this 
Department the State of Michigan made application to se- 
lect the lands covered by the entries, in part satisfaction of 
the grant of July 3, 1866. 
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‘Upon the foregoing facts, I desire to present for your 
consideration and answer the following questions: 

“1. Is the State of Michigan required to select lands to 
satisfy the additional grant of July 3, 1866, from those near- 
est the said canal ? 

“2. If it is not, is the right of the State to the Jands 
entered by Whitbeck and Spaulding such an adverse claim 
as should prevent the confirmation of said entries by the 
board referred to in the next question, assuming that the 
case is otherwise such as could be confirmed ? 

‘3. Are the facts hereinbefore stated sufficient to justify 
the board created by the acts of August 3, 1846, (9 Stat., 51,) 
and June 26, 1856, (11 Stat., 22,) in confirming the said en- 
tries of Whitbeck and Spaulding?” 

To the questions above proposed I reply seriatim as fol- 
lows: ’ 

I. It is very. doubtful whether a court can see its way to 
snch a construction of the act of 1866, above cited, as will 
render the land-grant therein contained subject to the condi- 
tion expressed in that of 1865, also above cited, by which 
the lands to be selected are to be those ‘‘nearest” the contem- 
plated line of the canal. The question, what was the inten- 
tion of Congress in any particular legislation, can be solved 
in general only by reference to the words which Congress 
has used therein. The act of 1866 is brief and plain, as is also 
that of 1865. The former employs some of the terms used 
in the act of 1865, to characterize the lauds given. Some 
of them it omits. Nothing occurs to me sufficient to show 
that the omission was not deliberate. It is true that this 
act is herein a departure from the system of legislation in 
regard to land-grants, which is based upon what has been 
called the principle of prudent proprietorship, and, therefore, 
includes alternate sections only and those of lands nearest 
the improvement in aid of which they are given. This act 
varies from this system in both particulars. It allows of a 
selection of every section for one hundred of those given, and 
omits a clause usual in such legislation confining the selection 
to the neighborhood of the line of the canal. 

Although there may be enoughin the case to excite a scruple, 
IT know of no rule which, where the language is as plain as 


640 HON. SAMUEL F. PHILLIPS 


a 


Portage Land-Grant. 


that of the act of 1866, would justify a tribunal in refusing 
to give effect to the particular intentions of Congress as ev- 
pressed in the words that have been used. 

I submit, however, that it is unnecessary to give a categor- 
ival answer to the first question ; because, even supposing the 
Portage Company unlimited in its selection of lands, still, 
under the other circumstances of this case, the claim of Messrs. 
Spaulding and Whitbeck is older and superior. 

I wish to say here that I do not understand the second and 
third questions as asking of this Department a determination 
of any matter which will properly arise before the board when 
thisclaim comes before them, excepting that of jurisdiction. I 
understand those questions to go no further than to inquire 
whether the jurisdiction of the board can be maintained over a 
case having the general features of this one, either because of 
its nature, or because of the adverse claim of the Portage Com- 
pany, leaving all matter as to the merits to be decided by the 
board. 

II. Supposing the act of 1866 to give to the Portage Com- 
pany a right to select the lands in controversy as being within 
the grant to the State of Michigan for their benefit, that right 
was only a float, and could not be adverse to the right of any 
one who, while it remained in that condition, had acquired a 
legal or equitable right to any specific tract subject, in a gen- 
eral way, to such float. This principle has been established 
in many cases decided by the Supreme Court of the United 
States. (Fremont vs. United States, 17 How., 558, and ail- 
road vs. Fremont County, 9 Wall., 89, &c.) 

These decisions make it plain that so long as a land-grant 
remains a were float it is liable to be defeated in part or all 
by entries of tracts within its general boundaries. 

III. The facts bearing upon the third question are, that 
this is land which, before its withdrawal, was liable to pri- 
vate entry; that it was withdrawn to supply certain land- 
grants; and that in 1871 the Commissioner of the General 
Land-Office ordered notice to be given by advertisement for 
thirty days (in accordance with the standing: regulations of 
such office) restoring to private entry the larger part of such 
lands, but by such metes and bounds as excepted the land in 
controversy ; however, pending such advertisement, in the 
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course of an official correspondence upon the subject with the 
register and receiver, he instructed the latter that this land 
was included in such notice. In accordance with such in- 
structions, it was offered at private sile by the register and 
receiver, and thereupon the claimants entered it and paid its 
price. 

I observe what is said as to the mistake of tie clerk in mak- 
ing the map referred to in the above instructions to the reg- 
ister and receiver. What is material in this respect is that 
the mistake was as to a matter within the discretion of the 
Commissioner, and that these claimants, who are admitted to 
have acted in good faith, had no knowledge or any means of 
knowing that the action was by mistake. To them, and to 
all the world outside of the Land-Office, the letter and map 
were the act of the Commissioner alone. 

If the mistake had been discovered and announced before 
any stranger had acted upon it, it might have been corrected; 
but there is no place for correction after a stranger has 
been told of the instruction, and, acting upon it, makes an invest- 
ment accordingly. In such cases, so far as is necessary to for- 
tify the title of the purchaser, courts will allow of no sng- 
gestion of mistake, but will assume that the action of the 
seller was deliberate. 

This is elementary law as between man and man. If the 
land so entered were the private property of the Commis. 
sioner, he would be bound to make his instructions good, no 
matter how the mistake originated. But the question here 
is, how far such erroneous instruction by a public officer can 
affect property belonging to the United States. In general, 
no mistake of public officials can have an effect other than 
personal to themselves. But if the mistake were one as to 
a matter over which they had entire discretion, I apprebend 
that it would be otherwise. If, for instance, the Commissioner 
had entire control over the form of the notice of instruction, 
and inadvertently gave it in one form rather than in another, 
whereupon parties acted upon what he said, and in good 
faith made entries and paid money, it Seems to me that very 
high equities, if not legal interests, as against the public might 
in this way be originated. 

The form of notice is one provided for by regulations 
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made heretofore by the Commissioner. As he made them, be 
can alter them or dispense with them. (Lytle vs. Arkansas, 
9 How., 314.) 

I bear in mind and quite agree to what has been said in this 
Department heretofore by Messrs. Crittenden, Butler, and Le- 
gare, as to the propriety of publicity of notice of withdrawal 
as affording a fair opportunity to all citizens of participat- 
ing in the purchase. (3 Opin., 274, 650; 4 Opin., 167.) This 
is one of those circumstances which will be brought betore 
the board in making out a case on merits. They will judge 
whether this bona-fide purchase was made under circumstances 
where the requisition of publicity of notice of the restoration 
was substantially complied with. What I say here is only 
that whether due publicity is obtained by this or that form 
of notice is a matter within the discretion of the Commissioner; 
and the end being substantially attained, a mistake as to the 
means of obtaining it cannot be set up as a ground for dis- 
appointing one who had no reason for suspecting the exist- 
ence of the mistake. A disregard of such formalities in trans. 
actions as are unessential is what gives rise to a large class 
of equities; and the present being a case in which the claim- 
ants are met by a regulation which herein has been dis- 
regarded by the officer who made it, 1 am of opinion that 
the board have jurisdiction of the claim, and that if, upon 
investigation, they shall consider that due publicity had been 
given to the fact of restoration, it would be their duty to dis- 
regard the forms by which that publicity was attained and 
the fact that such forms were adopted inadvertently, and 
give judgment for the claimant. 

Very respectfully, your obedient servant, 
S. Fr. PHILLIPS, 
Solicitor-General. 
The SECRETARY CF THE INTERIOR. 


A)jproved March 12, 1874: 
GEO. H. WILLIAMS. 
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TAX UPON “SURPLUS OR CONTINGENT FUNDS.’ 


Under the internal-revenue act of June 30, 1864, chapter 173, section 120, 
money earned and received by a bank during any one of the four years 
beginning with April 1, 1864, and added toits surplus or contingent funds, 
either actually (i. e., at periods Laving intervals of less than six months) 
or by construction of law, (i. e., once in six months,) remained liable to 
the five-per-centum tax imposed by said section, notwithstanding that 
subsequently an equivalent amount of money was stolen from the bank 
by one of its officers. 

But where the money earned and received was stolen and lost, either be- 
fore having beon actually added to the surplus, or before the expiration 
of the six months, the case is one entitled to relief. 


DEPARTMENT OF JUSTICE, 
March 13, 1874. 


Siz: Herewith I submit a reply to yours of the 19th ultimo, 
inclosing an application of the Hide and Leather Bank of 
Boston for the return of certain taxes, addressed to the 
Attorney-General, and by him referred to me. 

In that pote you ask the following question: “Wasa sum 
of money earned and received by a bank during any one of 
the years above mentioned, [1864-1868 inclusive,] and subse- 
quently stolen therefrom by one of its officers, liable to the tax 
imposed by section 120 of the internal-revenue law of June 30, 
1864, on all undistributed sums made or added during the year to 
the surplus or contingent funds, either as the law was origi- 
nally enacted, (13 Stat., 283,) or as it was modified in 1866, 
(14 Stat., 188) ?” 

I have read the papers transmitted by you for the “ bet- 
ter understanding of the point at issue,” but as they do not 
substantially vary from the short statement of facts in the 
question, I shall not make further use of them, except to say 
that they present a claim for repayment of taxes paid upon 
‘an amount carried to a surplus or contingent fund.” 

Taxation of ‘surplus or contingent funds” during the time 
of this transaction was regulated by the act of 1864, chap. 
173, (13 Stat., 283, § 120,) which levied a tax of jive per centum 
upon all sums made or added by banks, d&c., during the year to 
their surplus or contingent funds ; and (§ 121) required such ad- 
dition to be made as often as once in each six months. Sub- 
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sequent legislation, (14 Stat., 138,) made no change herein 
that is of importance to the matter before us. 

The words of the statute evidently contemplate periodical 
action by the authorities of the bank, in the course of which, 
after a cousideration of its affairs, it is determined to add a 
part of the earnings to the surplus or contingent fund; and 
Where earnings exist they require such action to be taken at 
least once in six months. Whenever such additions are, or 
should be, made, 7. ¢., at least once in six months, they become 
the subject of taxation. That like amounts are afterward 
necessarily subtracted from such funds because of subsequent 
losses, cannot annul a tax due because of the prior incident, 
viz, the addition. Immediately after such addition, actual or 
imputed, the liability to taxation becomes fixed. Fluctua- 
tions in the business of the bank short of six months’ dura- 
tion, when unaccompanied by actual addition as above, are 
not taken notice of for the purposes of taxation. 

The question of liability does not depend upon the cause for 
making subtractions. Anaddition is fixed, with liability, even 
although neutralized by a subsequent subtraction, no less 
when the latter is occasioned by embezzlement than when by, 
say, the failure of aninvestment. If, however, the addition 
and subtraction were both merely entries, (there not having 
been in fact at the time any ground of earnings to justify the 
addition, and the subsequent subtraction being intended merely 
as the correction of an error,) I think it clear that no tax was 
ever due. 

The above question follows the papers in this case in speak- 
ing of the time of the theft, instead of that of the loss. It may 
be important to observe that these terms are not necessarily 
convertible. If the party embezzling, or his bond, were at 
the time of misplacement good for the amount misplaced, the 
United States would not return a tax paid in ignorance of 
such misplacement, merely because the deficit in the accounts 
of the officer had not then been adjusted. The time when 
such officer became insolvent is the time, and the extent to 
which he so became is the measure, of the loss; and, therefore, 
of the subtraction. An embezzling cashier is none the less a 
debtor of the bank whose money he has taken, and in a mere 
matter of account it seems that he is to be treated entirely as 
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a debtor; and, therefore, in that connection it is more im- 
portant to know whether he or his bond be solvent than 
whether he be dishonest. I suppose that the question implies 
@ loss, upon the principle stated above, as contemporancous 
with the embezzlement. 

My reply to the question stated above is, therefore, as fol- 
lows: Money earned and received by a bank during any one 
of the four years beginning with April 1, 1864, and added to 
its surplus or contingent fund, either actually (i. ¢., at periods 
haviug intervals of less than six months) or by construction 
of law, (% e., once in six months,) remained liable to tax- 
ation under the act of 1864, notwithstanding that subse- 
quently money to the same amount was stolen from it by one 
of its officers. If the case be one in which the money earned 
and received was stolen, and contemporaneously lost, either 
before having been actually added to the surplus or before the 
expiration of the period of six months, it is one entitled to 
relief. 

Very respectfully, your obedient servant, 
S. F. PHILLIPS, 
Solicitor-General. 
The SECRETARY OF THE TREASURY. 


Approved March 16, 1874: - 
GkoO. H. WILLIAMS. 


PORTAGE LAND-GRANT. 


v 


Reconsideration of the subject of the Portage land-grant, heretofore ex- 
amined in opinion of March 11, 1874, (see anfe p. 637,) upon an amended 
statement of facts, and questions thereon, subsequently submitted to 
the Attorney-General. 

View expressed in that opinion that the lands to be selected by the State 
of Michigan under the act of July 3, 1266, chap. 161, are not required to 
be those “nearest” the contemplated line of improveimeut, re-aftirmed. 

Selections of lands by the State under that act are subject to the approval 
of the Secretary of the Iuterior. | 

Authority of the Secretary to reject certain selections of the State, and 
re-instate certain entries of the same lands previously made by private 
parties, considered. 
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Semble that notice of restoration of land to private entry, after having 
been once withdrawn therefrom, is not necessary (as assumed in the 
former opinion) to enable the board of adjudication of suspended land- 
entries to take jurisdiction of a private entry on such land and con- 
firm it. 

DEPARTMENT OF JUSTICE, 
April 4, 1874. 

Sir: Yours of the 24th ultimo, in reference to the Portage 
Canal Company land-grant, addressed to the Attorney-Gen- 
eral, amends the statement contained in your communica- 
tion of the 27th of February fast in the following points: 

1. When Spaulding and Whitbeck made their entries, they 
knew that the printed notice did not include these lands. 

2. The action of the Commissioner of the General Land- 
Office, in canceling the entries of Spaulding and Whitbeck, 
is not now pending upon appeal to the Secretary of the In 
terior. That action was confirmed by the Secretary in Sep- 
tember, 1872, and the entries have been canceled on the books 
of the general and local land-offices, and have not been re- 
Instated. After such cancellation was completed, the canal 
company, still asserting its claim, had its selection, (inclad- 
ing the lands previously covered by the Whitbeck and Spauld- 
ing entries,) certified by the local land-officers, noted upon 
the books of the local land-office, and reported to the Gen- 
eral Land-Oftice, where they are now of record, uncanceled, 
and before the Office for consideration and action on the claim 
of the canal company; but Whitbeck and Spaulding have 
applied for a rehearing in the matter of the decision ca ucel- 
ing their entries, and this application is pending. 

Upon this statement, as amended, you submit the follow- 
ing questions: 

“1st. Is the State of Michigan required to select lands to 
satisfy the additional grant of July 3, 1866, from those near- 
est the said canal ? 

Od. If it is not, is the selection of lands other than those 
nearest the canal subject to the approval or disapproval of 
the Secretary of the Interior, and will the facts and circum- 
stances of this case justify him in rejecting the selections of 
the canal company, so far as they conflict with Whitbeck 
and Spaulding’s claim, with a view to the re-instatement of 
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their entries and their submission to the board hereinafter 
referred to? 

“3d. If the State is not limited to the lands nearest the 
canal, and if the Secretary has not the power to reject the 
selections aforesaid, is the State such a claimant, or is the 
right of the State to the lands entered by Whitbeck and 
Spaulding such an adverse claim, as should prevent the con- 
firmation of said entries by the board referred to in the next 
question, assuming that the case is otherwise such as could 
be confirmed ? 

“4th. Are the facts hereinbefore stated sufficient to justify 
the board created by the acts of August 3, 1846, (9 Stat., 51,) 
and June 26, 1856, (11 Stat., 22,) in confirming the said entries 
of Whitbeck and Spaulding, and had the law in relation to 
the restoration of said lands been substantially complied 
With ?” 

I. I have considered this question more closely than at the 
time of my communication of the 11th altimo, but with the 
Same conclusion. 

I admit the existence of the rule “in pari materia,” and 
question only the measure of its application to the statute 
before us, that of 1866. If there were a general statute pro- 
viding that all donations of land for works of internal im- 
provement should be confined to such as are nearest to the 
work to aid which they are given, the omission of such 
provision in donations by a particular statute would, of 
course, be unimportant. Kven if the case before us were one 
in which all other statutes making donations for like pur- 
poses manifested a policy of confining the donation to lands 
nearest” its work, while the statute under consideration 
omitted all qualifications of that sort, it would bea matter of 
doubt whether it should not be read as implying as much. 
The exact case is, however, in the first place, that previous 
statutes of this sort, while requiring almost without excep- 
tion that the land given shall be taken in one degree or other 
of vicinage to the work in contemplation, are by no means 
agreed that they are to be such as are “ nearest;” next that 
@ previous act in relation to the canal in question confined 
the selection to such lands as are “ nearest” to it; then, that 
the present act contains no other provision upon this point 
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except that the lands shall be within the “ upper peninsala.’’ 
If there were no other acts on the subject of such donations 
than the two in relation to this canal, it seems to me plain 
that the omission of the word “ nearest” in the second would 
be regarded as intentional. There is nothing upon the face 
of the second act to indicate that such omission was inadvert- 
ent. If there were an absence of detail in its description of 
the lands given, there would be much better ground for re- 
ferring for them to the previous act. But it seems herein to 
rely on itself for details, 7. e., to give its own details. If so, 
what it omits is as significant as what it retains. 

I will not further dwell upon the reasons which prevail 
with me to say, that the Portage Company is not required to 
take the additional two hundred thousand acres given by the 
act of 1866 from such lands as are “nearest” to its canal. — 

II. The act of 1865, which confined the selection of the lands 
given to a narrow range, specifies details for this proceeding; 
that of 1866, in which the range of selection is much more 
indefinite, gives none. I think this furnishes an apt illustra- 
tion of the class of questions in which interpretation is to be 
gathered from an acti part materia. The first proviso of 
the act of 1866 declares that the lands are to be * selected.’ 
The act does not expressly enact that they shall be selected, 
but, as it were, refers to their selection casually in a proviso 
bearing on this subject. As to the manner of such selection 
the statute is upon its face “ doubtful ;” and this lets in the act 
of 1865 as being in pari materia. (Sedg., &c., 247.) Here 
Congress says, in effect, for details see former statutes; while 
as regards the former point, that of specifying the lands sub- 
ject to selection, it gave details itself. 

I therefore think that the act of 1866 plainly indicates 
that the additional lands are to be taken by selection made 
by an agent of the governor of Michigan, subject to the ap- 
proval of the Seeretary of the Interior ; for effectual selection 
involves not only the jadgment of the former but that of the 
latter as well. 

Whether the Seeretary can be justified in rejecting the se- 
lections of the canal company, so far as in conflict with Whit- 
beck and Spaulding’s claim, with a view of re-instating the 
latter and submitting it to the board, depends, I think, upon 
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whether Whitbeck and Spaulding abandoned their claim after 
the cancellation of their entries. If, after notification of such 
cancellation, the purchase-money was repaid and they act- 
ually or virtually abandoned their claim, then, as seems to 
me, the way was entirely-open to the canal company, and 
entries made by it in snch case should be referred to a claim 
set up de novo by Whitbeck and Spaulding. A cancellation 
by the Secretary, communicated to the persons who made 
the entry, and acquiesced in by them by receipt of the pur- 
chase-money, &c., would rescind the contract, and of course 
put an end to all equities as fully as to all legal claims for its 
completion. 

If, however, the partial rescission of the contract by such 
cancellation were not assented to as above by Whitbeck and 
Spaulding, and they, ever since it was made, have been in- 
sisting upon their claims, I apprehend that the Secretary 
will be justified in restricting the selections by the canal com- 
pany, and re-instating the case of Whitbeck and Spaulding 
for further consideration as a case pending before him con- 
stantly since 1872. 

III. I do not read the act of 1846 as excluding jurisdiction 
where there is an “adverse claim,” but as conferring juris- 
diction where there is no adverse as arell as where the rights 
of no other claimants will be prejudiced. I am not called 
upon to say when such rights will be prejudiced; for, in case 
the Secretary re-instates Whitbeck and Spaulding’s claim, it 
will be a case of * suspended entries,” and therefore included 
within the first act on this subject, which expressly provides 
that in such cases the rights of conflicting claimants shall not 
be prejudiced by the decision. This provision is expressly 
revived in the act of 1856. Iam, therefore, of opinion that 
there is nothing in the fact that the canal company has made 
entries as aforesaid to prevent the board from confirming the 
entries of Whitbeck and Spaniding. 

IV. In my former opinion I gave reasons for concluding 
that, if the board, upon investigation, should find that a rea- 
sonably fair notice, although not for thirty days or by adver. 
tisement in a newspaper, had been given to the public of the 
restoration of the lands in question to private entry, then 
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the case is one of & substantial compliance with the law, and 
the entries of Whitbeck and Spaulding should be confirmed. 

Upon subsequent investigation I am inclined to doubt 
whether even such a notice is necessary. The 11th rule pro- 
mulgated by the board, upon the 3d of October, 1846, is, as I 
presume, still in force; at least there is nothing in the acts 
of 1853 and 1856 to annulit. It requires the Commissioner 
of the General Land-Office to recognize as valid “all private 
sales of tracts which had not been previously offered at pub- 
lic sale, but where the entry appears to have been permitted 
by the land-officers under the impression that the lund was 
liable to private entry, and there is no reason to presume 
fraud, or to believe that the purchase was made otherwise 
than in good faith.” (1 Lester, 483.) 

That provides for a stronger case than one like the present, 
where the lands had once been subject to private entry, had 
then been withdrawn, with the subsequent circumstances in 
your letter detailed. 

Upon page 486 of the same book is an opinion of Mr. 
Secretary Thompson to the effect that a case of entry of lands 
at the time withdrawn, allowed by mistake, is one within the 
jurisdiction of the board. He says nothing of the necessity of 
a gencral impression that the lands in question could be en- 
tered. 

Nothing occurs to me to show that the regulation above 
quoted isnot in force. IPfit be, I answer, without condition, 
that the facts stated in your communication are sufficient to 
justify the Commissioner or the board in confirming the 
entries of Whitbeck and Spaulding when re-instated as sup- 
posed in a former question. 

I will add that there is nothing in the fact that Whitbeck 
and Spaulding knew that there was a discrepancy between 
the advertisement and the letter to vary their rights; for 
that is not a case of knowledge that the action of the oftice 
by the letter was variant from the provisions of a statute 
upon the subject of notice, but of knowledge that in the par- 
ticular instance the office was not pursuing one of its own 
regulations, as it had the power to do. The existence of such 
knowledge does not render their mistake an unreasonable 
one. 
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Upon the whole, I answer the first and third questions in 
the negative; the second and fourth in the affirmative. 
With great respect, your obedient servant, 
S. F. PHILLIPS, 
Solicitor-General. 
The SECRETARY OF THE INTERIOR. 


Approved April 7, 1874: : 
GEO. H. WILLIAMS. 


CONTRACTS FOR CARRYING THE MAIL. 


The act of June 8, 1872, chap. 335, furnishes the exclusive rule for deter- 
mining what mail contracts do, and what do not, require previous ad- 
vertisement. 

Previous advertisement is required by that act in all cases otber than 
those which are therein excepted ; and among the latter the case where 
a route has been left vacant by the actual or virtual abandonment of a 
contract partially performed is not included. 

In such case the Postwaster-General may make a new contract only after 
previous advertisement, and he has in the mean time no power to make 
intermediate provision without advertisement. 


DEPARTMENT OF JUSTICE, 
April 1d, 1874. 

Sik: The Attorney-General has referred to me your com- 
munication of the 9th instant, requesting his opinion whether 
the provisions of the act of 1872, chap. 333, (17 Stat., 283,) 
designating what “contracts for conveying the mail” require 
previous advertisement and what do not, cover all cases of 
such contracts. 

I have carefully considered this question, and now submit 
the opinion that the above statute of 1872 furnishes the ex- 
clusive rule for determining what contracts do, and what do 
not, require previous advertisement. 

The act of 1861, chap. 84, (12 Stat., 220,) applied to all 
‘purchases and contracts.” The act of 1872 excludes from the 
operation of this previous statute all contracts of the class 
before us. It does this, not expressly, but by necessary con- 
clusion of law, as being in reference to that class of contracts 
contradictory to the former. By section 243 the Postmaster- 
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General is required to make advertisement for six weeks, &c., 
“before making any contracts for conveying the mail other than 
those hereinafter excepted... This language is entirely explicit. 
It comprehends all cases of contracts and distributes them 
into two classes. 

A further examination of it shows that the rule—a previous 
advertisement—extends to almost all cases; the exceptions are 
few, being (section 251) contracts for service intermediate to 
the failure of an accepted bidder “to enter into a contract 
and the time when the next accepted bidder * * ® shall 
enter upon .the contract,” (section 2575) provisions for car- 
rying the mail during the time lost on account of the non-ad- 
vertisement of a particular route at the regular lettings, 
(section 264;) contracts with the owners or masters of certain 
steamboats; and (section 265) contracts with railway compa- 
nies. 

The statute has not included among its exceptions cases 
where routes have been left vacant by the actual or virtual 
abandonment of contracts partially performed. So far as the 
Postmaster-General may have autLority to make a nev con- 
tract, in such cases, he is required to do it under the rule in 
section 243; and he has in the mean time no power to make 
intermediate provision without advertisement. Apparently, 
Congress is of the opinion that the public is sufficiently pro- 
tected against the occurrence of such an abandonment by the 
bond of the contractor and the fines and penalties to which 
he is liable; for the alternative of supplying intermediate 
mail-service in such event under the requirement of a six 
weeks’ advertisement is impracticable. 

As your official position and experience in such matters 
make you the judge of the propriety of calling the attention 
of Congress to this subject as deserving consideration and 
perhaps remedy, I need add no more. 

Very respectfully, your obedient servant, 
S. F. PHILLIPS, 
Solicitor-General. 


The PoSTMASTER-GENERAL. 


Approved April 18, 1874: 
GEO. H. WILLIAMS. 
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REFUND OF CUSTOMS-DUTIES. 

The provisions of the joint resolution of April 29, 1864, (No. 27,] and of the 
20th section of the act of June 30, 1864, chap. 171, taken together, impose 
the additional duty of fifty per cent. mentioned in the former enactment 
only on goods imported after April 30, 1°64. 

Goods in warehouse are already “ imported” within the meaning of those 
provisions; and cousequently where goods were in warehouse on the 
80th of April, 1864, they were not subject to the additional daty. 

If such duty has been exacted upon goods which were in warehouse on 
that date, it ig made the duty of the Secretary of the Treasury, by the 
said 20th section, to refund them. (But see, on this subject, opinion of 
July 6, 1874, post.) 


o 


DEPARTMENT OF JUSTICE, 
May 27, 1874. 

Suz: The Attorney-General has referred to me your com- 
munieation of the 11th instant, asking his opinion as to the 
operation of the joint resolution of April 29, 1864, as modi- 
fied by the 20th section of the act of June 30, 1864, upon 
goods in warchouse on the 30th of April, 1864. 

The joint resolution provided that “until the end of sixty 
days from the passage of this resolution, fifty per cent. of the 
rates of duties and imposts now imposed by law on all goods, 
wares, merchandise, and articles imported shall be added to 
the present duties and ilmposts now cpateee on the importa- 
tion of such articles.” | 

The section of the act of June 30, 1864, above referred to, 
provided that the above joint eaolicon ‘shall not be deem- 
ed to have takeu effect until after the 30th day of April, 
1864, and shall be and remain in force until and including the 
30th day of June, 1864, and any duties which shall have been 
exacted and received contrary to the provisions of this sec- 
tion shall be refunded by the Secretary of the Treasury.” 

Taken together, then, the above provisions impose the addi- 
tional fifty per cent. only upon goods imported after the 30th 
of April, 1864; and if such fifty per cent. have been collected 
from other nods; then it has been exacted and received con- 
trary to the provisions of the 20th section above, and there- 
fore is to be refunded. 

On the 6th of July, 1869, Attorney-General Hoar, as you 
mention, advised the then Secretary of the Treasury that 
“‘ oods imported prior to the passage of the above resolution 
were not subject to additional duties thereunder.” 
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The question has now arisen ‘‘ whether the duties paid on 
goods which were in warehouse on the 30th of April, 1864, 
and upon which the duties were not paid until after that 
date, come within the purview of said 20th section, and, if so, 
whether said section of law is not compulsory upon the 
Secretary of the Treasury to refund the same.” 

The solution of the above question depends upon whether 
goods in 2.1relkouse are to be considered as already imported. 

A long train of decisions answers this latter question in 
the affirmative. Mr. Hoar, in the communication mentioned 
by you, cites upon this point Arnold vs. The United States, 
(9. Cr., 104;) The United States vs. Lyman, (1 Mason, 452;) The 
United States vs. Lindsey, (1 Gall., 365 5) Prince, in error, vs. 
The United States, (2 Gall., 204;) Meredith et al. vs. The United 
States, (13 Peters, 486 ;) Perots et al. vs. The United States, (1 
Pet. ©. C., 256;) The United States vs. Vowell et al. (5 Cr., 368.) 
To these I will add the later ones of The United States vs. 
Ten Thousand Cigars, (2 Curtis, 436,) and The United States 
vs. Dodge, (Deady, 124.) 

The rule established by these cases is, that where the duty 
is laid in general terins upon goods imported, the point of 
tiine which fixes the rate is thatof the arriral of the vessel 
within a port of entry with intent to unlade. This leaves 
untouched the power of Congress, by apt words, to fix such 
time at that of the entry of the goods for consumption, as in 
the cases of The United States vs. Benzon, (2 Cliff, 512,) and 
Smith vs. Draper, (5 Biatch., 238.) 

The language of the legislation to which you call attention 
brings this case under the rule above stated. Therefore, as 
the goods were imported before the 30th day of April, 1864, 
the fifty per. cent additional paid thereupon was exacted 
contrary to the provisions mentioned above, and ought, con- 
sequently, to be refunded. The provison for refunding in the 
20th section is plainly “compulsory” upon the Seeretary of 
the Treasury. 

Very respectfully, your obedient servant, 
S. F. PHILLIPS, 
Solicitor-General. 

The SECRETARY OF THE TREASURY. 

Approved May 29, 1874: 

GLO. H. WILLIAMS. 
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EMPLOYMENT OF COUNSEL FOR THE UNITED STATES. 


The Attorney-General has no anthority to stipulate to pay an attor- 
ney at law, under the name of a fee, a suin which, as is understood 
beforehand, is much Jarger than tbe professional services involved 
can be worth, and is intended to cover, in addition thereto, services 
not professional, 

Nor has he any authority to contract for the collection of claims of the 
United States, stipulating to pay for such service a part of the money 
recovered. 

Semble that, to enable any Department to make a valid contract for the 
prosecution of such claims, the power must be specially conferred by 
Congress. 


DEPARTMENT OF JUSTICE, 
June 10, 1874. 

Siz: The indorsement of the Hon. William A. Richard- 
son, late Secretary of the Treasury, upon certaiu papers con- 
stituting an application of John L. Pendery, esq., of Leaven- 
worth, Kansas, referring the same, on the 9th of May, 1874, 
“to the honorable Attorney-General for such action ashe may 
deem necessary,” has, together with the papers in the case, 
been referred to me, and I herewith respectfally return the 
same to the Treasury Department. 

The papers show that upon the 11th of May, 18¢2, Mr. 
Pendery made an application to the Secretary of the Treas- 
ury asking to be employed, under the act of May 5, 1872, in 
prosecuting a claim on behalf of the United States against 
the Kansas Pacific Railway Company. I understand that 
the claim in question was one brought to light, or at least to 
the attention of the Government, by him, and that it con- 
sists of a claim for money and, indirectly, for other property, 
on account of a violation of the charter of the company by 
charges of freight on transportation in excess of charges for 
like services to other parties. (12 Stat., $94.) After some 
doubt, the Secretary decided adversely to the application, 
and then, on the 9th of May, 1874, referred the papers to the 
Attorney-General, as above. 

Upon an intimation being made in this Department to Mr. 
Pendery that the application was one out ot its jurisdiction, 
and that, if he wished the matter considered, he should give 
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it a different form, on the 19th of the last month he filed an 
application with the Attorney-General for an appointment as 
an attorney atlaw on behalf of the United States to prose- 
cute the above railway company for the above-mentioned 
violations of its charter. 

From several conversations with Mr. Pendery, I learn that 
he proposes that, in case he be retained, he shall have a fee 
out of the proceeds of any recovery like that he might have 
been entitled to (twenty-five or fifty per cent. of the recovery) 
in case his application to the Secretary of the Treasury had 
been successful; that is, that his application to this Depart- 
ment does not vary substantially from that which has already 
been considered by the Secretary, except so far as the character 
of his appearance in the suit to be instituted is concerned. In 
the former application he was to be attorney in fact; now he 
desires to be attorney at law. Unless his views in this regard 
are admissible, he will withdraw the application. <A client of 
Mr. Pendery is to share in the compensation, and he has been 
at so inuch expense and pains in getting up the information 
which is to be the basis of the proceeding, that, even should 
that compensation amount (as is anticipated by Mr. Pendery) 
to one or more hundred thousand dollars, it will not be 
more than the services to be made avail of are worth. 

In having recourse to the Secretary of the Treasury, Mr. 
Pendery was correct in his judgment as to the proper 
Department to consider his application. It appears to me 
that although the amended form of such application renders 
it prima facie fit to be passed upon here, yet when it is found 
that, in substance, the application is no other than the one 
already passed upon by the Secretary of the Treasury, the 
matter should be remitted to him for further discussion and 
determination, if he see fit to reconsider it. 

The act under which the application was first made has 
been recently repealed. If this is not to be regarded as an 
implied repeal of all authority, as well such as was exercised 
before the statute of 1872 as that which has been exercised 
under that statute, the jurisdiction to exercise it still re- 
mains, as before, with the Secretary of the Treasury. 

Mr. Pendery stipulates in advance, as a sine qua non, for such 
compensation as will not only pay him for his professional serv- 
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ices, but also satisfy a client of bis who has been active in 
procuring the information upon which the suit is to be based. 
This shows at once that the proposal is one not within the juris- 
diction of this Department. There is no authority for the 
Attorney-General to stipulate to pay an attorney at law, under 
the name of a fee, a sum which, as is understood beforehand, 
is much larger than the professional services involved can be 
worth, and is sought to be justified upon the ground that a 
great part of it is to be shared by others, for services not 
professional—that is, payment for disclosures, &c. 

Bryan’s case (10 Opin, 40) before Attorney-General Bates 
comes under the same head. The services in that case were 
altogether unprofessional, but the principle extends, as a mat- 
ter of course, to cases in which the services are partly of the 
one sort and partly of the other. There can be no difficulty 
in separating such. Compensation for the one may be stip- 
ulated for in this Department, while that for the other cannot, 
either directly or indirectly. 

Very respectfullly, your obedient servant, 
i S. F. PHILLIPS, 
Solicitor-General. 
The SECRETARY OF THE TREASURY. 


I will add to the foregoing, which I approve, that, in my 
opinion, the Attorney-Gencral has no power to make a con- 
tract for the collection of money due the United States with 
an agreement to pay any portion of such money for services 
in its collection, without further legislation by Congress. The 
act of March 24, 1871, (17 Stat., 1,) provides that all such 
moneys paid into court, or received by the ofticers thereof, 
shall forthwith be deposited with the Treasurer, an assistant 
treasurer, or a designated depositary of the United States. 
I think, too, that the legislation of Congress by which power 
has heretofore been conferred in certain cases upon the 
Treasury Department to make contracts of that nature, im- 
plies that, in the judgment of Congress, special power must 
be conferred by law to enable any Department to make a 


valid contract of that description. 
GEO. H. WILLIAMS. 
42 0 


658 HON. SAMUEL F, PHILLIPS 


Case of Goodsell, Budillon & Co. 


CASE OF GOODSELL, BUDILLON * Co. 


Pending the execution of an order for a re-appraisement of an importation 
of gloves, the importers, anxious to get their goods, proposed to leave 
samples on which to make the appraisement, and give a bond to pay 
“all duties and charges” finally assessed upon the importation, waiving 
all objections that might be made on the ground that the goods were 
not retained by the United States until final appraisement; and this 
arrangement was entered into by permission of the Secretary of the Treas- 
ury. The final appraisement resulted in an addition of more than ten 
per cent. beyond the invoice and entered values; so that, under ordinary 
circumstances, the goods would be liable to the additional duty of 
twenty per cent. imposed by the 7th section of the act of March 3, 1865, 
chap. &0. Held that, by the terms of the bond, it included the payment 
of such additional duty, and that the importers are liable therefor. 


DEPARTMENT OF JUSTICE, 
June 23, 1874. 

Siz: On the 4th of May last the Acting Secretary of the 
Treasury asked the opinion of the Attorney-General whether 
Messrs. Goodsell, Budillon & Co., of Boston, were liable to an 
additional duty of twenty per cent. (by the 7th section of the 
act of March 3, 1865) upon certain gloves imported by them 
under the following circumstances: 

A difference of opinion had arisen between the importers 
and the Government appraisers as to the dutiable value of 
such gloves. Re-appraisements were had, on one of which, 
the merchant-appraiser and the general appraiser disagreeing, 
the collector decided in favor of the value returned by the 
merchant-appraiser, which being satisfactory to the importers, 
subsequent importations were entered at the values so as- 
sessed. On such sybsequent importations, however, the ap- 
praisers, dissatisfied with the value previously fixed, continued 
to advance the invoice value so as to arrive at what, in their 
opinion, was the true market-value of the gloves. 

For the purpose of relieving the importers as much as pos- 
sible from the embarrassment attendant upon a long litigation 
on re-appraisement, the Secretary of the Treasury, on the 6th 
of June, 1872, reciting that it had been represented to him 
that the importers’ invoices were unnecessarily detained in the 
appraiser’s office, and that the importers, being anxious to 
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get their goods, were willing to leave samples and give any 
bonds that might be required, directed the collector to allow 
them to be delivered as soon as practicable on such terms as 
he might deem proper. The delivery was accordingly made, 
upon a bond having been executed by the importers to pay 
all duties and charges which may be finally assessed on said im- 
portation, to waive all objections on account of the goods not 
being retained until final appraisement, and to allow the question 
to be considered and determined upon samples racith the same 
effect as if the entire importations were still in the custody of the 
Government. 

A recent re-appraisement of-a large number of invoices of 
such gloves has resulted in an addition of more than ten per 
cent. beyond the invoice and entered values; so that, under 
ordinary circumstances, they would be liable to the additional 
duty of twenty per cent. before referred to. But it is claimed 
by the importers that, in view of the above arrangement be- 
tween them and the Government, they ought to be relieved 
from its payment. 

In this connection three reasons are suggested : 

1. The values entered by them were such as had previously 
been fixed by the Government itself. 

2. The importers were misled by the action of the Secretary 
of the Treasury as above, directing the collector to deliver 
the gloves. 

3. The bond taken from them does not include the case 
under consideration. : : 

1. The first reason assigned above goes upon the ground 
that the importers, under such circumstances, must be wholly 
innocent of any attempt to defraud the Government, their 
position being only that of acquiescence in a valuation fixed by 
the Government itself. 

The statute which imposes the twenty per cent. penalty 
does not require that the undervaluation by the importer 
shall be fraudulent. (13 Stat., 494.) It requires no more than 
that the importer, at the time of entry, shall state in writing 
his opinion of the value of the goods, and then that apprais- 
ers shal] review such valuation, with the consequence that if 
the opinion expressed by the importer fall short of the ap- 
praisement by more than ten per cent. the penalty shall be in- 
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curred. The penalty applies, fur instance, to cases of unskill. 
ful and careless opinions, as well as to those that are fraudu- 
lent. Indeed it applies to all cases of shortcoming without 
reference to motives. The valuation by the merchant-ap- 
praiser, which in the present case was adopted by the collector 
in 1872, bound the Government only as regards that particu. 
lar importation. This is so in the nature of things, and a let- 
ter of theSecretary to the collector at Boston, dated December 
12, 1872, produced here by the importers, indicates that they 
had special notice that the appraiser, upon good reason, 
might disregard that valuation. 

2. The action of the Secretary, whatever it amounted to, 
occurred after the gloves had gone into the hands of the apprais- 
ers. It was to release them from those bands that the im- 
porters made the application that resulted in such action. 
Now, the liability of importers to the twenty per cent. addi- 
tional duty becomes fired at a point of time previous to that 
when the appraisers take possession of the goods. It may 
be ascertained afterward, but it is fired previously. 

That liability is fixed by what occurs at the entry of the 
goods. The appraisers take possession of the goods after 
their entry, and pass upon conduct that is beyond the control 
of the importer at the time when submitted to their consider- 
ation. 

Therefore, nothing that the Secretary said or did in relation 
to the possession of the goods by the appraisers could have 
misled the importers to do anything prejudicial to their inter. 
ests as regards the twenty per cent. duty. The whole of their 
action bearing upon their lability to this duty must have 
been completed before the Secretary interfered. 

In this connection it is proper to refer to another letter ot 
the Secretary to the collector at Boston, also produced here by 
the importers, dated July 1, 1872, which directs the latter 
‘not to allow the delivery of such gloves until such time as 
due entry thereof has been made,” and also, in general, to the 
language of Mr. Justice Clifford in Aumball vs. The Collector, 
10 Wall, at page 448, third paragraph. 

It seems to me plain that the only object of the application 
tothe Secretary and his only purpose in complying therewith 
were to relieve the importers from the annoyance of having 
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their goods detained while the question as to the daties upon 
them was settled, both parties understanding that this was 
to be done without prejudice to the Government from such 
loss of possession. The importers have had the full benefit 
of this arrangement, and the only question remaining is: Has 
this been done without prejudice to the Government? 

3. I am of opinion that the bond given by the importers 
includes the present case. The additional twenty per cent. is 
at once a penalty and a duty. Itisa duty by way of penalty. 
The obligors bind themselves expressly to pay all duties and 
charges which may be finally assessed upon such goods, and 
to waive all objections that might be made on the ground 
that the goods were not retained by the United States until 
final appraisement. These words appear to me to be clear, 
strong, and pertinent to the case stated in the communication 
to which this opinion is a response. 

Very respectfully, your obedient servant, 
S. F. PHILLIPS, 
Solicitor-General. 


The SECRETARY OF THE TREASURY. 


Approved June 27, 1874: 
GEO. H. WILLIAMS. 


“CHARGES AND COMMISSION” CASES. 


Oo a question submitted by the Secretary of the Treasury as to the advis- 
ability of suing out writs of error in certain cases recently determined 
in the circuit court for the southern district of New York, known as the 
“charges aud commission” cases: Adrised that, for considerations stated 
both of a general and special character, it is inexpedient to bring writs 
of error in the cases referred to. 

DEPARTMENT OF JUSTICE, 
June 25, 1874. 

Sir: In response to yours of the 10th instant, asking for 
the opioion of the Attorney-General whether writs of error 
should be prosecuted in what are known as the “charges and 
commission” cases, recently determined in the southern dis 
trict of New York, I submit the following considerations: 

Inasmuch as your reference to the questions involved is 
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very general, I will refer to them as given in the letter of 
George Bliss, esq., United States attorney, &c., addressed 
to you on the 4th of June last. 

I understand these questions to be interesting to the Gov- 
ernment only so far as regards transactions now passed, inas- 
much as the statute at present in force, (13 Stat., 214, sec. 
14, and 217, sec. 24,) as regards protests and valuations, makes 
special provision for the matters herein at issue. 

I think it true that some of the principles which have been 
established by former Secretaries as well as by circuit courts 
of the United States, in cases like those before you, might well, 
in former years, have been brought by the Government before 
the Supreme Court. The. propriety of doing so at present 
makes a very different question, inasmuch as those principles 
have been acquiesced in for year after year, and have formed 
the basis upon which vast amounts of business have been 
transacted in good faith between the Government on one 
side and importers on the other, the more so that, as said 
above, under the recent change of legislation the reversal of 
that series of decisions is not to affect future business. This 
remark is especially applicable to cases involving the neces- 
sity of protests and their forms under-certain circumstances. 
As to such matters of practice, as tt were, the United States 
is to be held bound by its acquiescence for a number of years 
in the decisions of its own officers, judicial and executive. The 
proper relief is that which has been administered, viz, an 
amendment of the statute. 

The question as to what charges and commissions appraisers 
were, before the statute of June 30, 1864, to include in ascer- 
taining the dutiable value of goods imported, is somewhat a dif- 
erentone. If that question had not been set at rest for the fu- 
ture by the above legislation, (13 Stat., 217, sec. 24,) there 
might be no objection to have it reconsidered. It was under 
the previous statute debatable, and some time since would have 
justified officers of the Government in bringing it before the 
Supreme Court. As it is, however, the vast majority of the 
cases presenting the question has uniformly been decided 
by Secretaries and by the courts adversely to the Govern- 
ment. It is not improbable that such decisions were correct. 
At all events it is hardly seemly to question their application 
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to that comparatively small remnant of cases upon which the 
old law still operates. 

I understand Mr. Bliss to say that the parties who brought 
suit will abandon the issue as to protests addressed to some 
predecessor of the collector sued, in case the United States 
bring no writs of error as to the other points. I, therefore, 
say nothing in regard to the validity of such protests. Upon 
this issue being abandoaed, I advise that the United States 
do not bring writs of error in the cases above referred to. 

Very respectfully, your obedient servant, 
S. F. PHILLIPS, 
Solicitor- General. 
THE SECRETARY OF THE TREASURY. 


Approved June 29, 1874: 
GEO. H. WILLIAMS. 


LAND-GRANT RAILROADS. 


Provision in the act of June 16, 1874, chap. 285, prohibiting payment of 
any part of the money appropriated by that act for transportation of 
property or troops of the United States over any railroad constructed 
by the aid of a grant of public Jand on the particular condition therein 
referred to, or ‘‘upon any other conditions for the use of such road for 
such transportation,” examined and explained. 

The prohibition alluded to applies to railroads whose land-grants are con- 
ditioned for a preference in transportation, or for ordinary rates of trans- 
portation, or for average rates, &c., where such service is required by 
the Government, as well as to railroads whose land-grants contain a con- 
dition in favor of the Government (like the one mentioned in said pro- 
vision ) for free transportation. 

But it is inapplicable to railroads in whose land-grants no conditions for 
the use of such roads by the Government appear. 


DEPARTMENT OF JUSTICE, 
June 29, 1874. 


Sir: I have, at his instance, considered your communica- 
tion of the 25th of June, addressed to the Attorney-General, 
in relation to the act of June 16, 1874, regulating the pay- 
ment of land-grant railroad companies for transportation, &c., 
and in such connection I have taken advantage of the inclo- 
‘sures from the Quartermaster-General transmitted by you at 
the same time. 
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The question involved arises upon the following language 
in the act above cited, upon which a doubt arises, as you 
state, whether it includes al] railroad companies to which 
grants have been made by Congress for the benefit of their 
roads, or only such as received land-grants on condition of 
free transportation of troops and property of the United 
States: 

“That no part of the money appropriated by this act shall 
be paid to avy railroad company for the transportation of any 
property or troops of the United States over any railroad 
which, in whole or in part, was constructed by the aid of the 
grant of public land on the condition that such railroad should 
be a ‘public highway for the use of the Government of the 
United States free from toll or other charge,’ or upon any 
other conditions for the use of such road for such transporta- 
tion; nor shall any allowance be made out of any money ap- 
propriated by this act for the transportation of officers of the 
Army over any such road when on duty and under orders as 
a military officer of the United States. But nothing herein 
contained shall be construed to prevent any such railroad 
from bringing a suit in the Court of Claims for the charges 
for such transpertation, and recovering for the same, if found 
entitled thereto by virtue of the laws in force prior to the 
passage of this act.” 

The distinction drawn by the above act is founded upon 
the presence or absence in such land-grants, not of conditions 
in general, but of a certain sort of conditions, viz, those for 
the use of such road. 

Nteference to the legislation under which, especially within 
the last ten years, land-grants have been made to railroad 
companies shows, in connection with the above question, 
that such grants may be divided into three classes: 

1. Cases in which, in one form of expression or another, 
Sree transportation is expressly stipulated for. 

2. Cases in which conditions of preference in transporta- 
tion, or of ordinary rates of transportation, or of arerage 
rates, &c., are all that have been expressly imposed. 

3. Cases where no conditions for the use of said road by 
the Government have been imposed. ) 

[In my opinion there can be no question that the first are 
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included within, and the third excluded from, the operation of 
the act of June 16, 1874, quoted above. The third class is a 
very small one, and probably exists by inadvertence of the 
legislature, but as Congress has limited its above prohibition 
to cases of grants “upon any other conditions for the use 
of such road,” these, having no such condition attached, are 
not included. 

I am of the opinion that cases under the second class are 
included within the prohibition. Indeed this is the only class 
upon which the act has any effective operation; for the first 
class is already excluded from payment by the very acts 
which grant the land, as has been recognized heretofore by 
the Department of War. (See inclosures.) 

A consideration of the passage above quoted brings me 
to the conclusion that it was the intention of Congress to 
make no appropriation at present for any case where the 
original grant may have left to them control of the question; 
and further, by a@ comprehensive expression, to remit all 
questions as to the extent of that control to the Court of 
Claims. Congress has said, as it were, waiving all questions 
of the obligation of the United States to pay companies 
whose land-grants contain any condition for the use of their 
road until a decision by the Court of Claims, “We hereby 
direct that no part of this appropriation shall be used to pay 
such claims.” Itseems to me that in so doing Congress has 
only resorted to a method of raising and deciding sach 
questions that is usual among parties to business transac- 
tions controlled by rules of law that are obscure. 

In the mean time, what the Quartermaster-General has to 
do is to maintain the issue which Congress bas directed with 
regard to railroad companies having any conditions for the 
use of their road incorporated with their land-grants, until 
the courts shall have settled it. 

Very respectfully, your obedient servant, 
S. F. PHILLIPS, 
Solicitor-General. 


The SECRETARY OF WAR. 


Approved June 30, 1874: 
GEO. Il. WILLIAMS. 


666 HON. SAMUEL F. PHILLIPS 


Indian Reservations in Nebraska. 


INDIAN RESERVATIONS IN NEBRASKA. 


The State of Nebraska is not entitled, under section 12 of the act of April 
19, 1864, chap. 59, (which provides that five per centum of the pro- 
ceeds of the sales of all public lands lying withiu said State, which have 
been or shall be sold by the United States prior or subsequent to the 
admission of said State into the Union, &c., shall be paid to said State 
for the support of common schools.) to five per centum upon the value 
of the lands within that State which have been reserved by the United 
States for the occupancy of Indian tribes. 

The 13th section of the same act, declaring that “the laws of the United 
States, not locally inapplicable, shall have the same force and effect in 
said State as elsewhere in the United States,” does not extend the pro- 
visions of the 2d section of the act of March 3, 1857, chap. 104, to that 
State; nor, as it would seem, do the provisions of the latter section ex- 
tend to that State proprio rigore. 

But even assaming the contrary of this, and that the State of Nebraska 
(in one or other of the modes indicated) is entitled to participate in the 
benefits of said act of 1857, it, nevertheless, bas no right to an account 
of lands within its boundary which are included in reservations to In- 
dian tribes. 

Distinction between the meaning and applicability of the terms “ per- 
manent reservations,” as used in the act of 1357, and the meaning and 
applicability of the term “ reservation,” as used in the act of March 2> 
1855, chap. 139, pointed out. 

DEPARTMENT OF JUSTICE, 
July 1, 1874. 

Sir: In yours of the 22d instant, addressed to the Attor- 
ney-General, and by bim referred to me, you state the follow- 
ing case and question : 

‘‘There are in the State of Nebraska several Indian reser- 
vations, created by treaties with the Indians, which treaties 
give to the respective tribes of Indians the right to occupy 
and enjoy their reservations without limit as totime. The 
State claims five per centum upon the value of the lands with- 
in said reservations, estimating the same at one dollar and 
twenty-five cents peracre. 1 desire to propound, for your 
consideration and opinion, the following question: Is the 
State of Nebraska entitled to five per centum upon the value 
of the lands in said State, estimating the same at one dollar 
and twenty-five cents per acre, which are included within In- 
dian reservations created by treaties which grant to the Jn- 
dians the occupancy and enjoyment of their reservations 
without limit as to time ?” 
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I understand the word Indians in the above question to 
include only ‘tribes of Indians,” the expression used in the 
statement which precedes it. I have given the matter an 
attentive consideration, and have been much aided therein 
by the learned and thoughtful papers inclosed in your com- 
munication. The opinion which I now submit is, that such 
question is to be answered in the negative. 

The language of the section which is supposed to entitle 
the State to have the question answered affirmatively is: 
‘ That five per centum of the proceeds of the sales of all pub- 
lic lands lying within said State which have been or shall be 
sold by the United States prior or subsequent to the admis- 
sion of said State into the Union, after deducting all ex- 
penses incident to the same, shall be paid to the said State for 
the support of common schools.” (13 Stat., 49, sec. 12.) 

There seems to be nothing in this provision, taken alone, 
to authorize the claim in behalf of the State, inasmuch as 
ordinary “ reservations” to the Indian tribes cannot be re- 
garded as sales. All the public lands were originally lands 
occupied by tribal Indians, such occupation being subject to 
an ultimate fee-simple and a paramount control in the United 
States. A reservation to a tribe is a bounded tract, in the 
same condition; and whether severed from the original tract 
occupied by the particular tribe, or by way of substitution 
for such tract, the title and fundamental relations are the 
same. The word reservation (q. d., something retained in its 
original condition) expresses all this. So far where itis a 
tribal reservation. 

But the word is also used in a secondary sense, viz, to ex- 
press the assignment of specified tracts to individual Indians, 
heads of families, &c., accompanied generally by contingent 
provisions, under which such land, by continued residence of 
the donee, (say for five years or more,) is to belong to him in 
fee-simple. Such arrangements have from their origin a 
contingent element, which distinguishes them from pure reser- 
vations, and when that contingency becomes fixed, the lands 
subject to them lose every quality of public lands; they then 
pass into private hands; and whether the transaction in 
which this occurs is substantially a sale depends upon 
whether it is upon a consideration. 
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However, it is claimed that the 13th section of the act 
admitting Nebraska as a State, (13 Stat., 49,) which provides 
that the “laws of the United States, not locally inapplicable, 
shall have the same force and effect in the said State as else- 
where in the United States,” when considered in connection 
with the 2d section of the act of March 3, 1857, which, after 
making provision for a certain account between the United 
States and the State of Mississippi, requires the Commis- 
sioner of the General Land-Office to state an account with 
‘each of the other States” upon the same principles, confers 
the authority in question. The above act of 1857 required 
the Commissioner to account with and pay over to Missis- 
sippi, on the principle of allowance and settlement prescribed 
in an act to settle similar accounts between the United States 
and Alabama, five per cent. of the proceeds of the public 
lands within said State, including therein the several reser- 
vations under the various treaties with the Chickasaw and 
Choctaw Indians within the limits of said State, as in case of 
other sales, estimating the lands at. one dollar and twenty- 
five cents per acre. Then follows the provision above re- 
ferred to, requiring the Commissioner to state an account 
between the United States and each of the other States upon 
the same principles, &c., estimating all lands and “ perma- 
nent reservations” at one dollar and twenty-five cents per 
acre. The act in relation to Alabama is that of March 2, 1855, 
(10 Stat., 630,) which required the Commissioner to state an 
account with Alabama, in order to ascertain what was due to 
that State because of five per cent. of the net proceeds of 
lands within her limits sold after her admission asa State, (as 
per the act of admission, 3 Stat., 491,) and to include in said 
account the said reservations under treaties with the Chicka- 
saw, Choctaw, and Creek Indians within such limits, as in 
ease of other sales.’ 

It is material to observe that the above acts, in treating of 
Alabama and Mississippi, speak of “reservations,” while in 
communicating the benefit of the account in question to the 
other States, the act of 1807 speaks only of ‘ permanent 
reservations.” This is to be explained by the history of the 
times. In 1855, and so in 1857, there remained in Alabama 
and Mississippi no tribal reservations for the Chickasaw, 
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Choctaw, and Creek Indians. The only reservations there 
existing, and to be accounted for, were those to individuals, 
mentioned above, which, by analogy to the terms made use 
of by law-writers upon feuds, might be styled impure. The 
Choctaws, Creeks, and Chickasaws ceded all their lands east 
of the Mississippi, with the exception of such impure reserva- 
tions, respectively by treaties of September 27, 1830, March 
24, 1832, and October 20, 1832. (Indian Treaties, pp. 333, 336, 
and 351.) This fact was of course well known to the Congress 
which passed the act of 1857, and rendered it suflicient to 
refer to the reservations in those States in general terms ; 
whereas, in communicating the same rights to each of the 
other States, (sec. 2,) inasmuch as these contained various 
sorts of reservations, it was necessary to limit the right to 
the kind recognized in the preceding section, by introducing . 
the word permanent. Congress intended its bounty to be 
uniform, and made the gifts to the other States conform to 
that to Alabama and Mississippi. In this way also the pro- 
vision accommodates itself to the reason of the thing, by 
which, as we have suggested above, a distinction is to be 
drawn, as regards these accounts, between land still public 
(as are tribal lands) and such as bave passed into private 
hands, (as reservations to heads of Indian families and other 
individuals,) especially after the condition of “residence,” &c., 
has been performed. As to the latter, Congress might very 
well undertake to account with the States. They have for- 
ever passed out of its control for a consideration, or at least 
upon some grouni of policy which it may choose to regard as 
equivalent. 

The wording of the statement and question in your com- 
munication renders it unnecessary for me to say more than 
that I think that, in the light of both history and reason, the 
word permanent excludes from the account all reservations 
to Indian tribes. I am not called upon to detain you with 
a discussion of the extent of its operation upon reservations 
to individuals; I mean whether it includes all of these 
without regard to the state of the condition annexed thereto, 
tbat is, whether performed or not. If the question be not 
concluded by the practice of the Commissioner, there seems 
reason for saying that the only reservations within the 
question are those which have become unconditional when 
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it is taken. Only these have passed beyond the control of 
Congress and the chances of a future public sale. 

To these considerations I will add that I do not think that 
the above expression in the act admitting Nebraska as a 
State, (which is common to all such acts,) giving to the laws 
_of the United States, not locally inapplicable, the same force 
and effect in that State as elsewhere, has the operation 
claimed for it in this connection. It is to be recollected in 
such connection that the operation so claimed is not that of 
supplying to Nebraska a law otherwise wanting, but of chang- 
ing a law already in existence and specially applied to that 
State by Congress in terms of its own choosing. Conceding 
that the terms of the gift to “each of the other States” in 
the act of 1857 are more liberal in one respect than those 
of the 12th section of the act of 1864, which admitted Ne- 
braska, I ask your attention to the application sought in be- 
half of that State to be made of the 13th section of the latter 
act in regard to laws of the United States, not inapplicable, 
&c., which is— 

1. Not only that a later statute shall be modified by an 
earlier one; and— 

2. That later statute one specially enacted for Nebraska, 
while the former is a general statute passed before Nebraska 
was in existence, and in any case applicable to it only by 
construction ; but— 

3. The principle of the modification goes much beyond this 
and seeks to supply out of the earlier general statute only 
those terms that will render the later special one of more 
extensive operation, while rejecting such therein as tend to 
limit the latter act. For instance, the word reservation, what- 
ever it may mean, is thereby to be introduced into the latter 
act, while those expressions in the former which limit the sales 
to be accounted for to such as occur subsequently to the ad- 
mission of the State are to be rejected. 

Waiving a discussion of the question whether the word 
laws in the 13th section above mentioned includes statutes 
like that of 1857, as well as the other question, whether the 
2d section of the latter statute applies of its own force (ac- 
cording to arule in general well established) to States subse- 
quently admitted, I submit that neither of these questions 
can be so answered as to justify the present suggestion. 
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It is questionable whether, in the total absence of the 12th 
section of the Nebraska act, the 13th section would supply 
that State with the benefits of the 2d section of the act of 
1857. It is also questionable whether, in the absence of both 
of these sections, the 2d section of the act of 1857 would ap- 
ply proprio vigore to Nebraska. But we are not at present 
practically interested in either of these questions. Congress 
upon the matter in hand has legislated for Nebraska in special 
terms, and these are as significant for that which is omitted 
from previous legislation on the same subject as for that 
which is added. I apprehend that there is no rule of statu- 
tory construction that will justify another Department of the 
Government in changing this particular form and pressure 
to the end suggested; and that there is no way by which 
that State can upon this point obtain the benefit (not of the 
statute providing elsewhere, which would exclude from her 
account all previous sales, but) of a provision which, to 
peculiar advantages of her own specially conferred by Con- 
gress, adds peculiar advantages bestowed upon the States, 
and, for all we know, deliberately withheld from her by Con- 
gress, but at all events omitted. 

I have considered this matter with the more attention be- 
cause of the opinion which you have transmitted with the 
other paper:. I have taken great advantage from that opin- 
ion, although unable to concur in its conclusions. 

Upon the whole, I am of the opinion— 

1. That, even conceding that the State of Nebraska can 
make out a title to participate in the benefits of the act of 
1857, she is not entitled to ask an account of lands within 
her boundary included in reservations to Indian tribes. 

2. That her claim for an account depends for subject-mat- 
ter entirely upon the words of the 12th section of the act of 
1864 admitting her as a State, and that these exclude all res- 
ervations, permanent or other. 

I have the honor to be, with great resvect, your obedient 
servant, 

S. IF. PHILLIPS, 
Solicitor- General. 

The SECRETARY OF THE INTERIOR. 

Approved July 3, 1874: 

GEO. H. WILLIAMS. 
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REFUND OF CUSTOMS-DUTIES. 


Ite-examination of the 20th section of the act of Jane 30, 1264, chap. 117; 
in connection with the joint resolution of April 29, 1x64, with reference 
to the subject of refunding the additional duty mentioned in the latter 
enactment under the provisions of the former, heretoture cousidered in 
opinion of May 27, 1874. (See ante, p. 653.) 

The provision for refunding contained in said 20th section is limited to 
cases in Which sueh additional duty has been exacted on importations 
mmade upon the 29th and 30th of April, 1264; it does not apply to cases 
where the duty has been exacted on goods which were imported before 
the 29th of April. View on this subject given in opinion of May 27, 
1-74, cited above, modified as respects the latter cases. 


DEPARTMENT OF JUSTICE, 
July 6, 1874. 

Sir: Until my conversation with you a@ week or 80 since, 
I had not understood that in his communication of the 11th 
of May last, answered through me by the Attorney-General 
upon the 27th of the same month, your predecessor intended 
to ask for an opinion whether the provision for refunding in 
the 20th section of the act of June 30, 1864, chap. 171, ap- 
plied to any other case of importation than such as occurred 
upon the 29th or 30th of April in that year. My attention 
was not drawn by that communication to importations upon 
those days as being a special class. 

I have since given that question careful attention, and, 
upon the whole, am of the opinion that such provision applies 
only to importations upon the days named. 

It seems that at the time of passing the above act two 
mischiefs had arisen in connection with the joint resolution 
of 29th of April, 1564; one of them special, the other casual 
and incident to all laws; the former arising out of the fact 
that the resolution went into effect suddenly, « e., upon the 
morning of the day on which it was adopted, (9 Cranch, 104;) 
the latter out of the fact that the Secretary of the Treas- 
ury had misconstrued the resolution, and thus given it oper- 
ation even upon goods imported before the 29th of April, if 
found iu warehouse at the time of its passage. 

1. No question is made as to the application of the 20th 
section to the former mischief, Such application is palpable. 
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The section in terms postpoues the operation of the resolu- 
tion until after the 29th and 30th of April. This is equiva- 
lent to a declaration that for those days the duty ought 
never to have been exacted. If the section had gone no fur- 
ther, it would have left those who had imported during those 
two days, and paid the duty, without remedy; for, as the ex- 
action when made was legal, they were not within the ordi- 
nary remedy of protest, &c. It therefore proceeds to create 
a special remedy for such persons, zt. é, a refunding by the 
Secretary of the Treasury. 

2. For the latter mischief, the law clearly gave a sufficient 
remedy in authorizing inporters to protest and appeal, and then 
recover the money paid by suit against the collector. This old 
remedy had been recognized and further regulated by sections 
Ifand 15 of the same statute. It 1s said, however, that as 
the Secretary had issued a circular adopting such wrongful 
constructions, no benefit could come of a protest and appeal, 
and, therefore, that the law excuses therefrom as being a 
rainthing. If this be so, the importer’s right to make avail 
of the ordinary remedy of recovery from the collector was 
in such cases perfect without a resort to these preliminaries. 
On the other hand, if it be not so, the importer is charge- 
able with laches in not. protesting. 

It may be suggested that although it turns out that the ac- 
tion of the Secretary did not in law do away with the neces- 
sity of a protest, &ec., yet it misled importers into thinking 
that it did, and thereby into letting the season for protest 
slip. The evidence of the existence of such a mistake would 
properly be the fact that some importer had brought suit to 
recover his money. None such has been called to my atten- 
tion. 

But this is only a small part of what may be said in this 
connection. For there is nothing on the face of the 20th see- 
tion to show that Congress regarded this as a mischief 
requiring legislation. Indeed, the defect here was not tech- 
nieally such a mischief, as it is admitted that there was 
already sufficient legislation upon this point; the difliculty 
being not in regard to the state of the law, but in regard to 
the understanding of the law by the officer who executed it. 
It is to be observed that whenever the legislature seeks to re- 
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move difficulties of this latter sort by further legislation 
removing doubts, &e., 1 does so with much formality ; gener- 
ally reciding the existence of the mischief in a preamble, &e. 
Here, as I think, no one would guess from the wording of the 
section that there had been any erroneous administration of 
the joint resolution. 

Upon consideration T read the above expression, ‘‘ contrary 
to the provisions of this section,’ a8 meaning contrary to 
what this section effectively provides, any surplusage in the 
section being, in law, no part of it. The only efleective pre- 
vious provision of the 20th section is that for the two days’ 
postponement, as the resolution of June 27 (13 Stat., 411) 
had already prolonged the operation of the joint resolution 
to the 30th of June inclusive, The resolutions of April 29 
and June 27, and the 20th section, were passed at the same 
session of Congress. The two former were in full operation 
as law, and required no further legislation to confirm that 
operation as to any matter embraced by their words. As to 
this matter, therefore, the provisions of the 20th section, so far 
as they repeat such operation, are a mere nullity; and inlaw 
those provisions are those only which postpone the operation 
of the first resolution. 

It follows from this, as from the considerations already pre- 
sented, that the refunding under diseussion applies only to 
cases of importation upon the 20th or 80th of April, 156-4. 

Very respectfully, your obedient servant, 
S. I. PHILLIPS, 
Solicitor- General. 


The SECRETARY OF TIE TREASURY. 


Approved July 7, 157-4: 
GEO. WT. WILLIAMS. 


PACIFIC MAIL STEAMSITEP COMPANY CONTRACY. 


The contract entered into with the Pacific Mail Steamship Company by 
the Postimaster-General, on the 27th of August, 1-72, under the provisions 
of the act of June 1, 1-72, chap. 256, whereby the former undertook to 
transport the mails between the United States and China and Japan 
in American steamships of a certain class and construction, tor ten years, 
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commencing onthe Ist of October, 1°73, is still obligatory upon the 
Government, in view of the facts and circumstances presented, notwith- 
standing the failure ou the part of the company to bave vessels like those 
specified in the contract ready for use on the date last mentioned. 

It was not an essential part of the contract that the new vessels should 
be furnished by that date, if it then satisfactorily appeared that they 
would be furnished within a reasouable tine thereafter; and, taking 
into consideration the action and conduct of the Government ollicers, it 
would not be right, now that the vessels have been completed and offered 
for inspection, to refuse to receive them into service under the con- 
tract merely because they were not furnished at that time; besides, 
looking at the primary objects of the act of 1*72, it would be subordi- 
natipy these to unimportant matters so to do. 


DEPARTMENT OF JUSTICE, 
August 3, 1874. 

Sin: The case stated by vou in your communication ad- 
dressed to the Attorney-General, under date of the 22d ultimo, 
is, in brief, as follows: 

By act of February 7, 1565, (13 Stat., 430,) the Postmaster- 
General was authorized to contract with the lowest bidder 
for a monthly steamship mail-service between San Francisco 
and China and Japan, in first-class American sea-going steam- 
ships of not less than three thousand tons burden, for a term 
of not more than ten years. This was accordingly done, and 
the service so contracted for has been continued until now by 
the Pacific Mail Steamship Company. 

By act of June 1, 1572, (17 Stat., 201,) the Postmaster-Gen- 
eral was further authorized to contract with the lowest bidder 
for a term of ten years from October 1, 1873, for an additional 
monthly mail-service between the above places, upon the 
same conditions aud limitations, and at rates not to exceed 
those in the former contract, “ provided that all steamships 
hereafter accepted for said service shall be of not less than 
four thousand tons register each, and shall be built of iron, 
and, with their engines and machinery, shall be wholly of 
American construction, and shall be so constructed as to be 
readily adapted to the armed naval service of the United 
States,” &e., and to be inspected and reported to the Secretary 
of the Navy and the Postmaster-General as complying with 
this condition before acceptance, Ke. Therefore, under date of 
August 27, 1872, the Postmaster-General entered into a con- 
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tract with the above company, as lowest bidder, by which the 
latter bound itself to transport the mails of the United States 
between, &c., twelve round trips per annum by an additional 
monthly line of first-class American steamships, to couform, ID 
all respects, to the requirements and provisiousof the 3d. see- 
tion of the act of Congress approved June 1, 1572, and the ad- 
vertisement of the Postmaster-General issued in aecordance 
therewith, dated Jane 5, 1872, and of suflicient number to per- 
form the required mouthiy service forand during the term of 
ten vears, commencing on the Ist of October, 1573, “and that 
the steamships hereatter offered tor the service shall be of not 
less than four thousand tons register each, and shall be built 
of iron, and with their engines and machinery shall be wholly 
of American construction,” &c., (pursuing the terms of the 
act ;) also, “that this contract shall, in all its parts, be sub- 
ject and in all respects governed by the requirements and 
provisions of the 3d and 6th sections of the act of Congress 
approved June 1, 1872, entitled,” &c. The price to be paid 
for this service was 900,000 per annuin, (or at the rite of 
&41,666.66 per voyage,) a pro rata deduction to be made for 
any voyage omitted. 

No ships like those specified in this contract have vet been 
offered and accepted, and out of this condition of things, as 
modified by facts yet to be stated, arise the questions men- 
tioned below. 

These facts are that since 1869, and with more or less fre- 
quency until now, the company has made extra trips, carrying 
the mails in excess of a monthly service, for which, upon its 
application, it has been paid under the provisions of the 
general law as for “sea-postage” up to and including a trip 
ending November 23, 1573. Some of these extra trips were, 
and some were not, by steamships accepted under the first 
contract. Since May, 1572, with a few omissions, these extra 
steamers have kept up a second monthly service. 

In his annual report of November 14, 1873, the Postmaster- 
General states “that upon entering into the second contract 
the company immediately provided for the construction of 
two ships of the character specified in| such contraet; and 
that it is doing all that it can with its present resources to 
comply in good faith with the requirements of the contract at 
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an early day ;” also, that he has not “felt at liberty either to 
aunul the contract for the additional service on account of this 
failure, or to give any assurance, &ec., for its continuance,” 
although no good reason is perceived why the company should 
not be permitted to continue the service as at present until 
the new ships are completed and placed upon the line, “with 
the understanding that the company shall receive, as full 
compensation therefor, sea-postage only.” 

The situation of the parties to the second contract was 
made the subject of reports to the Senate at its late session 
by the Committees on Naval Affairs and on Post-Offices and 
Post-Roads. These agree in stating that the contract is still 
in force. No legislation oceurred in that connection. 

The Pacific Mail Steamship Company, on being asked by 
the Postmaster-General to account for its non-fulfillment of 
its contract, stated as its reasons therefor: first, that it 
was found by the contractor for the ships, as the work pro- 
gressed, that the rolling-mills had no machinery large enough 
to roll the beams required, which for American ships were of 
an unprecedented size, and that five months were lost in pre- 
paring such new machinery; and, second, that other consider- 
able time had been lost in consequence of labor-strikes. The 
company also suggests that the act of 1872, above, does not 
contemplate that the additional monthly service should be 
entirely by ships of the size, &e., specified in the contract ; 
but only that such additional ships as might be “thereafter 
accepted” for that purpose should be; that the act contem- 
plated the chances that the company might become con- 
tractors for such additional service, (as appears In section 6,) 
and therefore provided that the new requirements should 
affect only “all steamships hereafter accepted,” leaving the 
company free to continue its use of all ships already accepted 
for postal service under the act of 1865, Therefore, that, 
under the facts already stated as to its extra trips, &¢., it 
was virtually doing all that the law of 1872 required, and so 
all for which the parties to the second contract had intended 
to stipulate. 

Upon the 8th ultimo, the company requested the -inspec- 
tion and acceptance of two new steamships, the “City of Pe- 
king” and tae “City of Tokio,” under the contract of August 
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20, 1873, which, as is alleged, conform to all the requirements 
of said contract. 

In view of the above statement you ask whether the con- 
tract of August 20, 1873, not having been annulled by the 
Postmaster-General, is an existing agreement, under which 
the twoships should be inspected, and, if approved, accepted; 
or whether the continuance or abolition of such additional ser- 
vice is at the option of the Postmaster-General; or whether 
it has absolutely fallen by operation of law. 

In my opinion the contract is still obligatory, and, there- 
fore, the company is entitled to the inspection demanded, 
and to have its steamships, if aecepted, placed in the addi- 
tional mail-service, the continuance or abolition of which is 
not within the option of the Postmaster-General. 

It seems to me plain that the act of 1872 did not require 
such additional mail-service to be done in steamships of the 
new class unless such becaine necessary. The act refers 
expressly to the existing mail-contract between the places 
named; and then speaks of steamships “hereafter accepted” 
for the additional service, and requires them to conform to a 
certain description. DVlainly if the steamships heretofore ac 
cepted showld turn out to be sufficient for the new service 
as well as for the old, the special requirements as to steam- 
ships would have had no efleet, for hereafter none such 
would be “accepted,” as they would not be offered. But. the 
contract does not expressly bind the company to transport 
the mails, &e., by an additional monthly line of first-class 
American steamships, to conform in all respects to the re- 
quirements and provisions of the 3d section of the act of 
Congress above cited, approved June 1, 1872, &e., and of 
suficient number to perform the required additional monthly 
service for and during the term of ten years, Commencing on 
the Ist of October, 1873.) That is, the entire additional ser- 
vice was to be done In new vessels of the class specified. 
We have, then, @ case in which an agent has varied the in- 
structions of his principal so as to make a contract, perhaps, 
more beneficial for that prineipal, but certainly more onerous 
to the other party. What has subsequently happened is, 
that the contract as planned by the principal has been ob- 
served by the contractor, while the failure attributed ateets 
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only the variation, Moreover, the failure is a failure to meet 
the volunteer stipulation (as it were) at the time by which it 
was to be kept, and that since that day has passed no notice 
has been given of an intention to avoid the contract therefor. 
This statement regards the parties as private persons. It 
seems to me that the fact that the principal here is the 
United States, that its plan of contract is therefore in a cer- 
tain sense public policy, in that respect which departures 
therefrom are not, and that in the ease before us what has 
happened is, that events have conformed to the declared pol- 
icy of the Government, and that its views have succeeded, 
makes the case stronger for the position that substantially 
the relations between the parties remain unbroken; in other 
words, that the points in which the contract has been broken 
are immaterial. It being conceded that the purposes of Con- 
gress have been effeeted, if seems that other departments of 
the Government must bold that a failure to obtain in addi- 
tion thereto other benefits stipulated for by agents appointed 
tomake the contract is not, in general, matter of substance. 

In the present case, for instance, Congress desired to put 
into operation a semi-monthly mail-service between San 
Francisco, Japan and China. This has been done. Congress 
provided that no steamship “hereafter accepted” for that 
service should be without certain qualtications. This also 
has been done. The Postmaster-General required in the 
contract, as drawn, that the echole of that service to commence 
October 1, 1873, should be in vessels having those qualifica- 
tions, The company has failed herein. In the meanwhile 
the company has done all that it can with its present resources 
to comply in good faith with the requirements stipulated for 
by the Postmaster-General, and the latter, far from suegest- 
ng a forfeiture, reports to Congress, in effeet, that the con- 
tract ought to be held as still subsisting; and thereupon 
Congress, by inaction, aequiesces In this view, Which at the 
close of its session is indorsed by reports from two of its 
standing committees. In my opinion the matters in which 
the contract has been violated are not substautials and even 
if they were, the right to take advantage of such violation 
has beeu waived. 
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I therefore repeat that the contract in question is still 
obligatory, and the company entitled to have the steamships 
mentioned above inspected, and, if accepted, placed in the 
additional mail-service, and that the Postmaster-General has 
no such option as above suggested. 
Very respectfully, your obedient servant, 
S. Ff. PHILLIPS, 
Solicitor-General, 

The POSTMASTER-GENERAL. 

Without questioning the correetuess of the views on which 
the Solicitor-Generals opinion is based, I prefer to put my 
approval of it on the following grounds: 

1. Looking to the object of the act of June 1, 1872, author- 
izing an additional monthly mail-serviee between San Fran- 
cisco, Japan and China, and taking into consideration the 
fact that such additional mail-service has been rendered as 
provided for in said act, I am of the opinion that it was 
not an essential part of the contract that the new iron steam- 
ships should be furnished by the Ist of October, 1873, if at 
that time it satisfactorily appeared that they would be fur- 
nished within a reasonable time thereafter. 

2. On the Ist of October, 1873, it was well known by the 
Post-Oflice Department that the Pacific Mail Steamship Com- 
pany was expending large sums of money in constructing 
such steamships as were required by the contract to perform 
the additional mail-service, as therein provided. But, instead 
of notifying the company that its failure as to time would be 
regarded as an end to the contract, the Department, it seems, 
afterward treated the contract as still subsisting; and, in 
view of that fact, and the subsequent proceedings in Con- 
gress, I do not believe it would be legal or right now, when 
the completed steamships have been presented for inspection, 
for the Government to refuse to receive them into service 
under said contract because they were not furnished by the 
Ist of October, 1873. 

3. Considering that the act in question provides for a con- 
tract to continue ten years from the Ist of October, 1873, 
and that the primary objects of this legislation were to sub- 
serve the interests of American commerce and provide ships 
for the naval service of the United States in case of war, I 
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think it would be subordinating the great ends of the statute 
to nmimportant matters to hold that the will of Congress 
upon the subject was wholly defeated by the failure of the 
company to furnish iron steamships within a few months of 
the time fixed by a specification in the contract, especially 
When such specification was outside of the requirements of 
the law authorizing the contract. 
Very respectfully, your obedient servant, 
GEO. If. WILLIAMS. 


TRAVELING-ALLOWANCES OF UNITPED STATES MARSHALS. 


The proviso in the appropriation act of June 16, 1874, chap. 25, declaring 
“that only actual trareling-erpenses shall be allowed toany person holding 
employment or appointment under the United States,” applies to United 

“States marshals, and, therefore, supersedes the provision in the fee-bill 
(tev. Stat., see. 029) allowing mileage to those officers. 


DEPARTMENT OF JUSTICE, 
August 29, 1874, 

Sin: The proviso in the “act making appropriations for 
the support of the Army for the fiseal year ending June 
thirtieth, eighteen hundred and seventy-five, and for other 
purposes,” about which, in yours of the 2othinstant, addressed 
to the Attorney-General, you ask whether it repeals or super- 
sedes the allowance of mileage to United States marshals 
contained in the fee-bill, is as follows: “Provided, That only 
actual traveling-expenses shall be allowed to any person 
holding employment or appointment under the United States, 
and all allowances for mileages and transportation in excess 
of the amount actually paid are hereby declared illegal; and 
no credit shall be allowed to any of the disbursing-oflicers of 
the United States for payments or allowances in violation of 
this provision.” 

This raises the question, how far the title and particular 
contents and character of a statute will control general ex- 
pressions in a proviso ineidental thereto. The general rules 
upon this subject are familiar; but if seems that, for very 
good reason, they are not applied to cases of legislation like 
the present, occurring in appropriation acts. In an opinion 
given by Attorney-General Cushing, dated June 30, 1890, (7 
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Opin., 303,) upon a similar question, occurs the following lau- 
guage: Congress has of late fallen into the very inconven- 
lent practice of inserting provisions of general legislation in 
the acts of appropriation for a subsequent year. We have 
now to scan and scrutinize gach separate clause or provision 
in those acts, and determine its legal meaning according to 
its particular tenor, wholly regardless of the place or the 
general nature of the act in which it is found.” 

In accordance with the principie thus announced, [am of 
the opinion that the proviso in question applies to all persons 
holding employment or appointment under the United States; 
and, therefore, that it supersedes the allowance of mileage to 
United States marshals in the fee-bill. | 

With great respect, your obedient servant, 
S. F. PHILLIPS, 
Solicitor- General. 

The SECRETARY OF THE TREASURY. 

Approved August 31, 1874: 

GEO. OW. WILLLAMS. 


CONTRACTS WITIL POST-OFFICE DEPARTMENT. 


Where the Postmaster-General advertised for proposals for farnishing the 
Post-Oflice Department with stamped envelopes, the advertisement re- 
serving to him “the right to reject any and all bids, if in his judgment 
the interestsof the Government required it:” Zfeld that it was competent 
to the Postmaster-General to make such reservation and to act upon if. 


DEPARTMENT OF JUSTICE, 
Scptember 16, 1874. 

Str: The Attorney-General has referred to me yours of the 
15th instant, asking his opinion upon certain questions grow- 
Ing out of an order of your immediate predecessor which re- 
jected all the proposals tor furnishing stamped envelopes, \c., 
offered under an advertisement of the Post-Office Depart- 
ment dated July 13, 1874. 

From an inclosure accompanying your note it seems that 
the Morgan Envelope Company was the lowest of such bid- 
ders, and that notwithstanding the rejection it claims the 
contract. 
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The advertisement reserved to the Postmaster-General 
“the right to reject any and all bids, if in his judgment the 
interestsof the Government required it.” Itseems to me clear 
that the Postmaster-General has the power to make such 
reservation; that the exercise of such right does not conflict 
with the act of 1542, section 17, (5 Stat., 526,) which directs the 
method of making such contracts; and that the Morgan Com- 
pany, after entering into a negotiation that bore upon its face 
the condition in question, has no legal ground for complain- 
ing of its enforcement. The mischief remedied by the act in 
question was that of contracting with other bidders than the 
lowest, and its words, directing that the latter, upon giving 
satisfactory security, &e., shall receive a contract, mean no 
more than that he only, ofall the bidders, shall receive it. His 
rights are perfect as against all other bidders, but do not ex- 
clude the counter right of the Postmaster-General of consid- 
ering, in the interests of the Government, the whole subject 
and of deciding whether it be fit that any bid shall be ac- 
cepted. 

In the present condition of the Revised Statutes of the 
United States it is diffienlt to say whether the above act has 
been retained. Under the head of Title XLIIT, section 3709, 
are provisons for all purchases, aud contracts for supplies or 
services, Which will cover the case before us. If these be the 
only provisions upon this subject therein the power of the 
Postmaster-General to make and enforce such a condition is 
even more evident than under the act of 1542. 

Very respectfully, vour obedient servant, 
S. I. PIILLIPS, 
Solicitor-General, 

The POSTMASTER-GENERAL. 

Approved September 17, 157-4: 

GEO. TW. WILLLAMS. 
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TRAVELING- ALLOWANCES OF UNITED STATES MARSITALS. 


The provision in the act of June 16, 1874, chap. 2-5, as to the allow- 
ance of “actual traveling-expenses,” supersedes the provision in the 
fee-bill (Rev. Stat., sec. 229) allowing mileage to marshals on aecount 
of each necessary guard employed in transporting prisoners, &e., the 
same as on any other account whatever, 
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In the case of a guard so employed, his compensation, actually and neces- 
sarily paid, constitutes, as well as his traveling-expenses, a part of the 
actual traveling-expeuses of the marshal, within the meaning of the 
law. 

DEPARTMENT OF JUSTICE, 
September 30, 1874. 

Sir: [have attentively considered your communication of 
the lith instant to the Attorney-General, in which, in connec- 
tion with the opinion of this Department addressed to your- 
self, dated August 29, 1574, (see ante, p. 631,) you ask the fol- 
lowing questions : 

1. Whether mileage to marshals for each necessary guard, 
while transporting prisoners, as provided by the act of Feb- 
ruary 26, 1553, is superseded by the proviso in the act of Jane 
16, 18745 and, if so, 

2. Whether marshals are authorized to include in their 
accounts for expenses such compensation as may be actually 
and necessarily paid to guards so employed, in addition to 
the traveling-expenses of the guards. 

I see no way of avoiding the conclusion that the comprehen- 
sive expression in the Army appropriation act of June 16, 1874, 
in relation to mileage, applies as well to the mileage heretofore 
allowed to marshals on account of guards and prisoners 
transported by them, (Rev. Stat., sec. 829,) as to any other 
whatever, The effect of this is to confine marshals to their 
actual traveling-erpenses allowed in the same section and also 
in the proviso. 

It is the actual traveling-expenses of the marshal that are 
provided for, Ifamarshal, while traveling in the diseharge 
of official duty, finds it necessary to employ a guard, I am 
of the opinion that, within the statute referred to, his com- 
pensation, actually and necessarily paid, is, as well as his 
traveling-expenses, a part of the actual traveling-expenses of 
such marshal. 

Very respectfully, your obedient servant, 
S. F. PHILLIPS, 
Solicitor-General. 
The SECRETARY OF THE TREASURY. 


Approved September 30, 187 
GEO. OH. WILLIAMS. 
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ACCOUNTS AND ACCOUNTING-OFFICERS. 
1, The act of March 30, 1°68, chap. 36, authorizes the head of a 


Department before signing a warrant for any balance certified by 
a Comptroller, to submit to the latter any facts which in his 
judgment affect the correctness of such balance; but it makes the 
decision of the Comptroller thereon tinal and conclusive ‘upon the 
executive branch of the Government, and subject to revision by 
Congress or the proper courts only. Page 65. 


2, The provision of the 4th section of the act of August 16, 1856, chap. 


124, declaring that, as to the accounts of marshals, district attor- 
neys, &c., “an appeal shall lie from the decision of the account- 
ing-ofticers to the Secretary of the Interior,’ was impliedly 
repealed by the act of March 30, 1263, chap. 36. 104. 


3. Prior to the act of 1256 there was no law authorizing an appeal in 


such cases to the Secretary of the Iuterior, and none was enacted 
subsequent to the act of 1x62 down to the act of June 22, 1870, 
chap. 150, by which only such powers as were then exercised by 
the Secretary of the Interior over the accounts aforesaid were 
thereafter to be exercised by the Attorney-General. Ibid. 


4. No statute has been passed since the last-mentioned act, giving an 


appeal from the accounting-oflicers to the Attorney-General in 
the cases referred to; and hence, under the existing law, such an 
appeal does not lie. Ibid. 


A settlement was made by the accounting-officers of the Treasury 


with F., as assignee of certain parties, for the use and occupation 
of some buildings by the military authorities, whereupon he was 
paid the amount allowed. Subsequently another settlement was 
made with him, as assignee of certain other parties, for the use 
and occupation of other buildings by the same authorities, 
wherein, it having in the mean time been ascertained that the 
allowance on the first settlement was improper, and made in 
ignorance of a fact which, had the accounting-ofticers been cog- 
nizant thereof at the time, would have precluded such allowance, 
the amount paid as aforesaid was deducted, and only the balance 
remaining after the deduction allowed: Held that, notwithstand- 
ing the claims originally belonged to and were derived by assicn- 
ment from different persons, it was competent to the accounting- 
oflicers, under the circumstances, to make a deduction in the last 
settlement of what had been improperly allowed and paid on the 
first. 412, 


See COMPENSATION, 9; Eraut-Hocur Law, 3. 
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ADVERTISEMENTS. 

1. The proviso in the act of March 3, 1875, chap. 128%, making appropria- 
tions for the service of the Post-Oflfice Department, was intended 
to relieve the heads of all the Executive Departments from the 
requirements of section 3826 of the Revised Statutes respecting 
the publication of advertisements, notices, and proposals for Vir- 
ginia, Maryland, and the District of Columbia, as well as to pro- 
vide specifically respecting the publication of mail-lettings by the 
Postinaster-General for the States and District above mentioned. 
576. 

2. It is, accordingly, left discretionary with each head of Department 
whether he will make the publication referred to in that section 
in one or more papers of the District of Columbia. 577. 
See Privare Lanp-Ciaims, 5, 6. 


ALABAMA. 
See Grant, 13. 


ALASKA. 

1. The buildings in) Alaska, consisting of warehonses, store-houses, 
blacksmith-shops, cooper-shops, fish-honses, dwelling-houses, &c., 
purchased by Hutchinson, Kohl & Co. from the Russian-American 
Company in Mareh, 1263, were not included in the cession made 
by Russia to the United States in the treaty of March 30, 1367, 
and did not become the property of the latter under that treaty. 
302. 

2, But the Russian-American Company never had anything more than 
the we of the land on which its buildings stood—the dominium 
or right of property therein, ever remaining in the government 
of Russia; and by the 6th article of the treaty the rizht of pos- 
session, use, and all other privileges which that company then 
enjoyed in the soil, were in eect extinguished; so that the 
United States aeqnired under the said cession the absolute pro- 
prictorship of all the lands on which the establishments of that 
company were located, aud as a consequence the latter could 
occupy such lands thereafter only by the sulferance of the Gov- 
ernment of the United States. 308, 

3. Hence, although the ownership of the buildings referred to may be 
in Hutchinson, Kohl & Co., under their purchase from the Russian- 
American Company, they aeqnired no interest whatever in the 
soil by the purchase of such buildings ; they are simply oecupants 
of the public domain, without right or title, and at the sufferance 
of the Government. Jbid. 

4. By the act of March 3, 1°73, chap. 227, the introduction of spiritu- 
ous liquors or wine into the Territory of Alaska, unless authorized 
by the War Departinent, is absolutely prohibited. 327, 

5. By virtue of the acts of Febrnary 13, 1-62, chap. 24; March 1o, 1=64, 
chap. 83; and March 3, 1973, chap. 227, the War Department. is 
clothed with a discretionary authority over the introduction of 
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spirituous liqnors or wines into the Territory of Alaska, and may 
permit such articles to be taken there, whether they are or are 
not intended for the use of officers or troops in the service of the 
United States. 401. 

G. The first of these acts, though in form an amendment, is really a 
substitute for the whole of section 20 of the act of June 30, 1534, 
chap. 161, and nothing of said section not contained in that act is 
left in force, bid. 


APPEAL. 
See ACCOUNTS AND ACCOUNTFING-OFFICERS, 2, 3, 4. 
APPOINTMENT. 
See Army, 4, 8, 9, 10, 12, 16, 19, 20, 21. 
PPROPRIATIONS. 


1. The appropriations made by the acts of June 15, 1864, chap. 124, and 
March 3, 1-05, chap. 51, “ for supplies, transportation, and care of 
prisoners of war,” are in terms applicable to none but prisoners of 
war. 41. 

2. By the words, “ prisoners of war,” as used in those acts, are meant 
persons of the enemy who are captured and detained by our forces 3 
and therefore Union soldiers who were captured by the rebels and 
afterward escaped or were paroled are not within the scope of the 
appropriations mentioned.  Jbid. 

3 Accordingly, where persons of the latter description were supplied 
with necessaries of life and otherwise aided by a private party, 
who presents a claim against the Government for re-imbursement 
of lis outlays and compensation for his services: J/eld that the 
claim, however meritorious it may be, cannot be paid out of either 
of those appropriations. bid, 

4. By act of March 3, I-71, chap. 113, an appropriation was made to 
Inect (tater alia) the expense of publishing specifications and draw- 
Ings required by the Patent-Office during the year ending June 30, 
In725 the appropriation was to be disbursed by the Superintend- 
ent of Publie Printing, under whose direction the exceution of the 
work mentioned was then placed ; but by the act of March 24, 1271, 

chap. 5, the Jotnt Committee of Congress on Printing was au- 
thorized to transfer the direction of the work to the Commissioner 
of Patents, shonld it be deemed expedient to do so, and on the 
16th of June, 1°72, such transter was made: #/eld that, notwith- 
standing the transfer of the direction of the work, the appropria- 
tion was still applicable to the payment of expenses incurred in 
its prosecution, and might therefore be employed by the Super- 
intendent of Public Piinting in) payment of work done under 
the direction of the Commissioner of Patents; yet held, also, that un- 
der section 5 of the act of July 12, 1770, chap. 251, the appropriation, 
laving been nade specitically for the fiscal year ending June 30, 
1-72, was only applicable to expenses incurred during that year, 
or to the faulillincent of contracts made within the same period, 58. 
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o. The expenditure of the appropriation provided by the act of June 
10, 1872, chap. 416, “ for continuing the work on the canal at the 
Falls of the Ohio River,” whether made with or without the consent 
of the Louisville aud Portland Canal Company, will not aftect 
any rights which the latter may now have as to tolls. 90. 

6. The direction of the entire work on the new State, War, and Navy 
Department building, and the disbursement of the appropriations 
provided therefor, are by law devolved upon the Sccretary of 
State. 409. 


ARKANSAS. 

1. Review of the respective claims of Elisha Baxter and Joseph 
Brooks—each of whom having made application for Executive 
ail to suppress an insurrection in Arkansas—to be recognized 
by the President as governor of that State. 391, 

2. Upon consideration of the constitution and laws of the State, the 
decisions of its highest judicial tribunal, and the actual deter- 
inination of the controversy between those parties by the gen- 
eral assembly of the State, which, according to the rulings of 
the said tribunal, had exclusive jurisdiction of the matter in con- 
troversy: Advised that Elisha Baxter be recognized by the Presi- 
dent as the lawful governor of the State. Ibid. 

3. The act of December 13, 1872, chap. 2, does not require interest on 
overdue coupons of the bonds of the State of Arkansas, then 
held by the United States as Indian trust-funds, to be exacted by 
the Secretary of the Interior, in the “arrangement” to be made 
by the State mentioned in the proviso of the lst section of that 
act. 611. 


ARMS FOR THE MILITIA. 
See MILITIA. 


ARMY. 

1. Vacancies created in the Quartermaster’s Department by the act of 
July 22, 1266, chap. 209, from above the rauk of assistant quar- 
master to that of colonel], were required to be filled by promo- 
tion according to seniority, except in case of disability or other 
incompetency. 2. 

. The Army Reeulations of 1863, in regard to promotions in the Army, 
have, by virtue of section 37 of the said act, the force of law. 
Ibid. 

3. The words “all vacancies,” used therein, cannot be rightfally con- 
strued to apply to vacancies occurring in a particular way only, 
but they include a vacancy that arises on the creation of a new 
oflice as well as one that happens by the resignation or death of 
anincumbent. Ibid. 

4. By section 17 of the act of July 28, 1866, chap. 299, there were 
allowed in the Medical Department of the Army one chicf medi- 
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cal purveyor and four assistant medical purveyors, each with 
the rank and pay of a lieutenartt-colonel of cavalry; and the 
Gth section of the act of March 3, 1869, chap. 124, prohibited any 
new appointments or promotions in that department until other- 
wise directed by law. A vacancy in the office of chief medical 
purveyor having occurred subsequent to the date of the last- 
mentioned act: Held that the provisions thereof forbid the fill- 
ing of the vacancy by the appointment of one of the assistant 
medical purveyors thereto; that such an appointment would 
constitute a promotion, in view of the relative superiority of the 
position, and come within the statute, though it involved no in- 
crease of pay. 10. 


. The purpose of the act of June 8, 1872, chap. 351, is to put Nelson H. 


Davis in the same grade in the Inspector-General’s Department, 
and in the same place relatively in that grade, which be would 
now hold and occupy had he been regularly promoted to fill the_ 
vacancy io that department caused by the death of Inspector- 
General Heury Van Rensselaer on the 23d of March, 1864. 117. 


. That’ purpose will be effected by appointing bim to the office of 


Inspector-General, to take rank next after Colonel Schriver; 
and this would necessarily make him (as by the statute he is 
entitled to be) senior in rank to Colonel Hardie. J bid. 


. The claim of Major Absalom Baird to fill the vacancy in the In- 


spector-General’s Department cansed by the advancement of 
Lientenant-Colonel Nelson H. Davis, under the act of June 8, 
1872, chap. 351, is inadmissible; the authority to appoint con- 
ferred by that act being exhausted by the appointment of the 
last-named officer, and the filling of the vacancy, accordingly, 
being precluded by force of the 6th section of the act of March 3, 
1209, chap. 124. 164. 


. Review of the laws and regulations pertaining to appointments and 


promotions in the military service. bid. 


. It may now be considered to be definitely settled, by the practice of 


the Government, that the regulation and government of the Army 
include, as being properly within their scope, the regulation of 
the appointment and promotion of officers therein. Ibid. 


10. Hence, as the Constitution expressly confers upon Congress au- 


thority “to make rules for the government and regulation of” 
the Army, that body may impose such restrictions and limita- 
tions upon the appointing power as it deems proper in regard to 
promotions or appointments to any and all vacancies in the 
Army, provided the restrictions and limitations be not incom. 
patible with the exercise of the appointing power. Ibid. 


11. Previous to the act of July 28, 1856, chap. 299, the Secretary of War, 


with the approval of the President, might, by virtue of the act 
of April 24, 1816, chap. 69, at discretion, adopt alterations in the 
regulations for the Army; and the regulations thus modified 
had the sanction of Congress under the Jatter act, so far at least 
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ARMY—Continued. 
as they came not in conflict with the provisions of any later 
statute; but by the said act of 1866 this authority of the Execu- 
tive to alter or modify was taken away.  Jbid. 

12. Accordingly, the rnles which existed at the date of the act of 1966. 
concerning the subject of appointinent and promotion in the 
Army became, as it were, fixed; and, having the force of law, 
they must be taken to control the appointing power in regaid to 
that subject until Congress shall otherwise direct. Ibid, 

13. In view of the 18th section of the act of July 15, 1870, chap QU4: 
Held that General William T. Sherman cannot act as Secretary of 
War without vacating his commission as General of the Army. 200. 

14. Where an Army officer was mustered ont of service with one year’s 
pay and allowances, under the 3d scetion of the act of July 15; 
1870, chap. 294, and in about two years afterward was re-appointed 
to an office in the Army: Held that there was no authority to 
compel him to refund such pay and allowances, and that the 
saine could not be Jegally retained out of his pay. 230. 

15. One complete annual return of ordnance and ordnance-stores, with 
quarterly reports noting all intermediate chauges since last return, 
if sanctioned by the Chief of Ordnance and approved by the 
Secretary of War, is sufficient under the provisions of the acts of 
March 3, 1813, chap. 42, and February & 1315, chap. 88. 209. 

16. After a review of the history of the case of Lieutenant-Colonel B; 
S. Roberts, which is founded upon the alleged invalidity of an 
appointment in the Army made above twenty-seven years ayo: 
Advised that the case onght to be considered as finally determined 
by the decisions of the executive department of the Government 
heretofore given, and the action of the Senate he:etofore Lad, 
afirming, directly or indirectly, the validity of that appoiptinent, 
and should accordingly be rewarded as res adjudicata. 344, 

17. Act of June 23, 1874, chan. 499, directing the Secretary of War “to 
amend the record of the said A. H. Von Luettwitz, so that he 
shall appear on the rolls and records of the Army for rank as if 
he had been continuously in service,” construed, 448, 

18. It is the duty of the Secretary, under the act, to erase from the rolls 
and records any entry or statement showing that Von Luettwitz 
was cashiered; but this will not ipso facto restore the latter to the 
oftice from which he was dismissed. bid. 

19. Considering the intent of the act, however: Advised that the Presi- 
dent is authorized thereby to immediately appoint Von Luettwitz 
a first lieutenant in the usual way, with pay to commence from 
the date of the act. Ibid. 

20, Where an officer in a regiment bas resigned, or is lawfully dismissed 
from the service, and his connection with the Army has thus 
ended, he cannot afterward be legally restored by re-appointment 
to his former grade and position, if he would thereby be made to 
outrank other officers then already holding commissions in the 
regiment, unless such re-appointinent is specially authorized by 


Congress. 499. 
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21. The re-appointment in the above case is precluded by the Army 
Regulations, which bave the force and effect of law, and which 
require, as a general rule, all vacancies tn the regimental offices to 
be filled by promotion according to seniority. 500. 

22. The claim of General Schuyler Hamilton to be placed on the retired: 
list of the Army, based on his appointment to the staff of Brevet 
Lientenant-General Scott as a military secretary, is inadmissible 
under the laws in force; he not being now an ofticer on the active- 
list by virtue of that appointment. 506. 

23. Under the act of March 3, 1857, chap. 106, Brevet Lieutenant-General 
Scott was entitled, when exercising command according to that 
rank, and then only, to the staffto which he had appointed General 
Hamilton; and upon the retirement of the former from active 
service, and consequent withdrawal from command, to wit, on 
the Ist of November, 1861, the appointment of the latter was 
ipso jurerevoked, bid. 

See ENLISTMENT. 


ARTICLES OF WAR.. 
See JURISDICTION, 1; LimMirarions, 1, 2, 5, 6. 


ATTORNEY-GENERAL. 

1. A committee of the Honse of Representatives having referred the 
papers In certain claims to the Attorney-General, with a request 
for an official opinion thereon, the papers were returned unac- 
companied by an opinion, the Attorney-General holding (in ac- 
cordance with the views of several of his predecessors on the 
same point) that it is not within his province to advise committees 
of Congress upon questions of law occurring in matters before 
them. 17. 

2. The act of June 22, 1870, chap. 150, establishing the Department of 
Justice, made no change in the law as to the duty of the Attorney- 
General in giving ofticial opinions, according to which, as it has 
been repeatedly held, be is authorized to give an opinion upon a 
question of law only on the submission thereof by the President 
or by the head of an Execntive Departinent. 21. 

3. The Assistant Attorney-General attached to the Interior Department 
having prepared an opinion upon a case previously referred to 
him by the Secretary of the Interior for examination, and having 
submitted the same to the Attorney-General for approval: Held 
that the approval or disapproval of the said opinion by the 
Attoruey-General would in eftect be giving his official opinion 
where it is not called for by the President or by the head of a De 
partment, and, therefore, where it is not authorized by law to bo 
given. Ibid. 

Where different statements of facts appear in any case that bas been 
submitted by the head of a Department to the Attorney-General, the 
latter will not undertake to reconcile the differences between them 
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but in giving an opivion upon the questions presented will con- 
sider only such facts as are set forth or admitted by the head of 
the Department. 45. 

5. The Attorney-General is not autborized to give an official opinion 
upon a question involving the estimation of the weight and credi- 
bility of testimony offered in support of a claim; this being mere 
matter of fact, which appropriately belongs to the ofticers charged 
with the adjustment and settlement of the claim to determine. 54. 

6. Where, at the solicitation of a committee of the Senate, an opinion 
from the Attorney-General was requested by the Acting Secretary 
of the Interior, upon a matter which had been previously sub- 
mitted by the latter to Congress, and which was then under the 
consideration of said committee, for whose information solely the 
opinion was desired: Held that the Attorney-General is not au- 
thorized to give bis official opinion in such case, the request being 
virtually av application from the committee for counsel in a matter 
of legisiation. 177. 

7. The decisions of former Attorneys-General, to the effect that it is not 
the duty of the Attorney-General to advise either House of Con- 
press, or any committee thereof, upon any mnatter pending before 
the same, cited and aftirmed. Jbid. 

8. Where the question presented was very indetinite and vague, and 
partook of a speculative character, it was deemed inadvisable by 
the Attorney-General to give his official opinion thereon. 191. 

9, Where an official opinion from the Attorney-General is desired on 
questions of law arising on any case, the request should be accom- 
panied with a statement of the material facts of the case, and alse 
the precise questions on which advice is wanted. 367. 

10. The question proposed in the case of George M. Giddings— which has 
special reference to the provision in section 3480 of the Revised 
Statutes, prohibiting the payment of certain claims which existed 
prior to Apri] 13, 1861, and is in substance whether the claimant's 
demand “accrued or existed” prior to that date—being regarded 
as purely a question of fact, to be made out from the evidence 
presented, and not in any aspect a question of law, the Attorney- 
General declined giving an opinion thereon. 526. 

11. An impressment of property is simply a conclusion of fact, to be de- 
duced from other facts established by the evidence submitted ; 
and hence it is not within the province of the Attorney-General 
to determine the question whether there was or was not an im- 
pressment in a particular case. 536. 

12, The Attorney-General has no authority to stipulate to pay an attor- 
ney at law, under the name of a fee, a sum which, as is under- 
stood beforeband, is much larger than the professional services 
involved can be worth, and 1s intended to cover, in addition 
thereto, services not professional. 655. 

13. Nor has he any authority to contract for the collection of claims of 
the United States, stipulating to pay for such service a part of the 
money recovered. Jbid. 
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14. Semble that, to enable any Department to make a valid contract for 
the prosecution of such claims, the power must be specially con- 
ferred by Congress. Ibid. 

See ACCOUNTS AND ACCOUNTING-OFFICERS, 3, 43; PARDON, 2. 


BANKRUPTCY. ° 

1. Where a payment is made by a debtor to acreditor who has committed 
an act of bankruptey, and against whom proceedings in bauk- 
ruptey have been instituted and are pending, but who has not yet 
been adjudged a bankrupt, it will not be a valid satisfaction of the 
debt, inthe event of an adjudication of bankruptey in such pro- 
ceedings, if the payment transpired subsequent to the filing of the 
petition therein. 330. 

2. But a payment made by a debtor to a creditor who is known to 
have committed an act of bankruptey, but against whom proceed- 
ines have not at the time been taken, is valid, so far at least as the 
present bankrupt-law is concerned. 331. 

3. All debts and Jiabilities snbsisting in favor of the bankrupt at the 
period wheu the petition was filed, or then constituting a part of 
his estate, together with the right to receive or sue for and re- 
cover the same, become, upon the execution of the assignment, 
completely and exclusively vested in the assignee by relation to 
that period. Ibid. 

4. Henee a payment to the bankrapt of any such debé or Hability after 
that date would be no satisfaction of the demand as ariinst the 
claim of the assiznee, unless the payment is protected by some ececption 
made by Congress which covers the partienlar ease. [Tbid, 

5. Neither the bankrapt act of 13357, nor its supploments, contain any 
exception, express or iinplied, in favor of a debtor who has paid 
his debt to the bankrupt after the time of filiug the petition 
aeainst the latter.  Zbid. 

6. It follows that the claim of the assignee, duly appointed, must pre- 
Vail avainst the debtor, notwithstanding such payment, thouch it 
was mide bora fide, antl without knowledge of the bankruptey 
proceeding. — [bid 

See Contract, 3. 


BOND. 

Pending the execution of an order fora re-appraiseiment of an impor- 
tation of cloves, the importers, anxious to get their pgoods, pro- 
posed to leave sainpies.on which to make the appraisement, and 
gave a bond to pay * all duties and charges ” finally assessed upoa 
the importation, waiving all objections that might be made on the 
ground that the goods were not vetained by the United States 
Until final appraisement; and this arrangement was entered into 
by permission of the Secretary of the Treasury. The final ap- 
praisement resalted in an addition of more than ten per cent. be- 
yond the invoices and entered values; so that, under ordinary cir- 
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cumstances, the goods would be liable to the additional daty of 
twenty per cent. imposed by the 7th section of the act of March 3, 
1865, chap. 80. Held that, by the terms of the bond, it included 
the payment of such additional duty, and that the importers are 
liable therefor 658. 


See OFFICIAL BOND, 1, 2. 


BONDS OF THE DISTRICT OF COLUMBIA. 
See District oF CotumBia, 10, 11, 12, 14, 15, 16, 17, 18. 


BOUNTY. 


1. Where a soldier was enlisted in the Army as a volunteer in December, 
1861, for three years, but afterward, and before the expiration of 
his term of enlistment, was voluntarily transferred to the naval 
service, in which he served out the remainder of his term: Held 
that he is not entitled to the additional bounty provided by the 
act of July 23, 1866, chap. 296. 223. 

2. Enrollment before the proclamation and orders mentioned in the act 
of April 22, 1872, chap. 114, were issued, does not preclude a claim 
for bounty under that act, where the company or regiment was 
mustered into the military service of the United States prior to 
July 22, 1861, under the said proclamation and orders. 581. 

3. Where the discharge-certificate of a soldier who belonged to a com- 
pany or regiment thus mustered is in the usual form of one given’ 
upon an honorable discharge from the military service, the char- 
acter of his discharge from service must be deemed to bo (what 
his discharge-certificate represents it to be) honorable, and 
to entitle him to bounty uuder said act, whatever may have been 
the circumstances nnder which his company or regiment was dis- 
banded. Ibid. 


BRIDGE. 


1. The Government may permit the Davenport and Saint Paul Railroad 
Company to use the bridge across the Mississippi River at Rock 
Island, upon the payment by that company of one-third of the 
cost thereof, one-half of which to be paid to the United States and 
the other half to the Chicago, Rock Island and Pacific Railroad 
Company, (assuming tbat the latter company has complied with 
the requirements of the joint resolution of July 20, 1868.) 32. 

2. The provision in the act of June 4, 1872, chap. 231, entitled “An act 
farther reculating the construction of bridges across the Mis- 
sissippi River,” which requires the Secretary of War, in locating 
any such bridge, to “‘ have due regard to the * ° * wants 
of all railways and highways crossing said river,” commented on 
and coustrued. Ql. 

3. Where a bridge is to be located under an act wherein only railway 
use is mentioned and provided for, the wants of railways only are 
to be considered. bid. 
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4. But it is otherwise where the bridge is to be located under an act 
providing for both railways and wagon-ways. There the wants of 
both kinds of road are to be regarded, and the location should be 
made with a view to the accommodation of each. 92. 

5. Provisions of the acts of April 1, le72, chap. 73, and Juno 4, 1872, 
chap. 281, relative to the Iccation and construction of railroad- 
bridges across the Mississippi River, examined, and the authority of 
the Secretary of War in the premises stated and defined. 254, 


CALIFORNIA. 
See LANDs, PUBLIC, 2,4,5,6; PrivaATE LAND-CLAIMs, 1, 4, 5, 6. 


‘CHARGES AND COMMISSION” CASES. 


On a question submitted by the Secretary of the Treasury as to the 
advisability of suing out writs of error in certain cases recently 
determined in the circuit court for the southern district of New 
York, known as the “charges and commission” cases: -Adrised 
that, for considerations stated, both of a general and special char- 
acter, it is inexpedient to bring writs of error in the cases re- 
ferred to. 661. | 


CHOCTAW INDIAN BONDS. 
See INprans, 1. 


CITIZENSHIP. 


1. By the Ist article of the convention of September 20, 1870, between 
the United States and the Austro-Hungarian monarchy, the right 
of an American citizen to change his nationality and become a 
citizen of Austria is recognized; but he must have had a residence 
of five years in that country, besides being naturalized there, before 
the United States are bonnd to consider him as such. 154. 

2. Quere, whether political duties or burdens, such as military service, 
might lawfully be imposed by Austria upon a person residing there 
who by birth is an American citizen, but who under the laws of 
that country (by having been born of Austrian parents only tem- 
porarily residing here) is also an Austrian citizen, without the con- 
sent of that person, or withont his signifying by some act or decla- 
ration his will to be a citizen of that country. Jbid. 

3. If he has voluntarily assumed the character of an Austrian citizen, 
bowever, and has resided in Austria five vears, it cannot be reason- 
ably maintained by this Government that his Austrian citizenship, 
or the political obligations appertaining thereto, may be cast aside 
by him at pleasure, so long as he continues to reside within the 
jurisdiction of that country. Ibid. 

4. A naturalized citizen who resides abroad has the same right to the 
protection of the Government, and stands upon the same footing 
in all other respects, as a citizen by birth residing abroad. 295. 
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5. Children born abroad of persons once citizens of the United States, 
but who have become citizens or subjects of a foreign power, are 
not citizens of the United States, nor, as such, entitled to their pro- 
tection. Ibid. 

G. A native-born citizen of the United States who has been naturalized 
in a foreign country, and thus become a citizen or subject thereof, 
is to be regarded as an alien; and he cannot re-acquire American 
nationality except in conformity to the laws of the United States 
providing for the admission of aliens to citizenship therein. J bid. 

7. Authorities upon the construction of the 2d section of the act of Feb- 
ruary 10, 1855, chap. 71, reviewed, and the following conclusion 
deduced therefrom, viz, that any free white woman, not an alien 
enemy, who is married to a citizen of the United States, is, by 
reason of her marriage, to be deemed a citizen of the United States, 
irrespective of the time or place of the marriage or the residence 
of the parties. 402. ° 

&. Held, accordingly, that ap alien woman who has interimarried with a 
citizen of the United States residing abroad—the marriage having 
been solemnized abroad, and the parties after the marriage con- 
tinning to reside abroad —is fo be regarded as a citizen of the United 
States, within the meaniug of said act, t(hongh she may never have 
resided in the United States. 403, 

9 By a copy of the registry of births at Hamburg, in Germany, it is 
shown that Rudolph Carl Levy was born in that place on the 22d 
of February, 1853; and on the 10th of July, 1973, he was admitted 
to citizenship in the United States, under the name of Charles 
Levy, by the court of hustines of the town of Staunton, in the 
State of Virginia, as shown by the record of that court. Upon the 
question whether Levy should be recognized by the United States 
as a citizen thereof: ldrised that the judyment of said court (it 
appearing to have jurisdiction ta the matter of admitting alieus 
to citizenship, and there being no appeal from its decisions i such 
matter) is to be regarded as final and couclusive upon the facts in 
the case of Levy, and consequently that he should be recognized 
by the Goverament as a citizen of the United States. S00. 

Sce EXPATRIATION, 1, 2. 


’ 


CLAIMS. 


1. Dating the late rebellion, T. & Co. contracted with a quartermaster 
to deliver one thousand mules, at a stated price for each; the 
quartertuaster accepted and paid for twenty-four of the males, but, 
deeming a further supply not needed for the service, gave notice to 
the contractors, who were ready to perform the contract, that he 
would receive no more mules under the same. The contractors 
claim from the Government the difference between the expense, in 
time and money, incurred by them for the performance of the con- 
tract, and the valne of the inules decliued to be received there- 
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under by the quartermaster when the notice was given as aforesaid, 
Held that the claim, being one for unliquidated damages, cannot 
be entertained by the accounting-ofticers of the Treasury. 24. 

2. The papersin the claim of Captain R. H. Wyman for prize-money, pre- 
senting, in important particniars, inconsistent aud contradictory | 
statements, were returned without an opinion, to the end that the 
facts upon which the claim is based may be more definitely ascer- 
tained before passing upon its merits. 35. 

3. A claim for money expended ia defraying the expenses of a delega- 
tion of Cherokees visiting the Capital by authority of the Govern- 
ment, in the year 1279, may be allowed out of the appropriation 
made by the resolution of July 13, 1870, (No. 110.7] 55. 

4, An internal-revenue officer, while in) pursuit of an escaped prisoner, 
shot and killed the latter, for which the officer was indieted in a 
State court, tried, and acquitted: and having sustained a consid- 
erable ontlay in his defense, he afterward presented at the Treasury 
aclaim against the Government for re-imbursenent of the amount: 
Adrised that there is no law authorizing the re-imbursement. 71. 

o. By charter-parties made in October, 1862, the steamers General Meigs 
and General Burnside were hired to the Government, to be used in 
the military service for the term of six months, commencing from 
the 15th of that month, at a per diem of 8300 for each, with the 
privilege of purchase at a stated amount at the end of three 
months. On the 2d of February, 1863, the Quartermaster-General 
issued an order fo purchase the steamers under the provisions in 
their charter-parties, the purchase to date as of the 15th of January 
previous; that order was not finally earried into effect until the 
3th of May following, on which day bills of sale, transferring the 
steamers to the United States, antedated the 15th of January, 1563, 
were executed and delivered by the owners thereof, who also made 
out bills for the purchase-money, bearing the date last mentioned, 
and received payment of the same; the owners furthermore made 
out bills against the Government for re-imbursement of expenses 
Incurred in running the steamers during the period between the 
loth of January qnd the 13th of May, and received payment thereof. 
A claimnn, however, was subsequently presented by them for com- 
pensation for the use of the steamers during that period, at the 
charter-rate of 3300 per diem, dedueting the amonnt already 
received for re-imbursement of running expenses. JTeld that this 
claim, under the circumstances, has no validity. ed. 

6. William T. Shirley, while a clerk in the War Department, performed 
extra services In the years 1365 and 1805, for which he now presents 
a claim for compensation out of an appropriation made by the act 
of May 18, 1e72, chap. 172, “to enable the Secretary of War to pay 
for additional clerical services” theretofore employed by him, &e. : 
-ldvised that payment of the claim is prohibited by the act of 
Angust 20, 12842, chap. 202. 101, 

7. Gideon J. Pillow, of Tennessee, having been pardoned by the Presi- 
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8. 


9. 


10. 


11. 


12. 


13. 


14. 


dent for his participation io the rebellion, filed in the War Depart- 
ment a claim against the Government for mules alleged to have 
been taken from his plantation in Arkansas, in the year 1362, by 
the military forces of the United States. Advised that the allowance 
of the claim by the War Department is prohibited by the act of 
February 21, 1867, chap. 57. 103. 

The facts and circumstances presented in the claims of C. A. Perry & 
Co. failing to show that their property was-destroyed while in the 
military service of the United States, either by inpressment or 
contract: Held that the claim is not within the provisions of the 
2d section of the act of March 3, 1849, chap. 129. 137. 

In May, 1861, Simeon Hart, then a resident of New Mexico, delivered 
commissary stores to the Government at certain military posts in 
that Territory, for which he received a voncber from the proper 
officer, but payment thereof was withheld, ia consequence of an 
order issued from the War Department during the same month. 
Hart subsequently took an active part in the rebellion, but was 
pardoned by the President in November, 1865. He afterward as- 
signed said voucher to two creditors, loyal persons, by whom pay- 
ment of the same is now demanded. On a question whether pay- 
ment is prohibited by the joint resolution of March 2, 1867, [No. 46: ] 
Held that the case presented is not within the prohibition of that 
resolation, the claim having accrued after Aprif 13, 1861. 145. 

The proviso in that resolution was intended only to make an excep- 
tion in favor of claiins existing prior to April 13, 1861, which 
had been assigned or agreed to be assigned to loyal citizens of loyal 
States prior to April 1, 1861, in payment of de bts incurred prior to 
March 1, 1861; it does not relate to claims additional to those men- 
tioned in the preceding words of the resolution. bid. 

The Secretary of War is not authorized to pay tho claimant, David 
Quiun, anything in compromise of damages alleged to have been 
sustained by him in connection with his contract of August 10, 
1867, for removing rock at the entrance of Eagle Harbor, Michigan ; 
the authority of the former being restricted to paying for work 
actually performed by the latter. 183. 

Where the payment of a claim against the Government wonld other- 
Wise come within the prohibition of the joint resolution of March 
2, 1367, (No. 46,] the fact that the political disabilities of the 
claimant, imposed by the third section of the fourteenth amend- 
ment of the Constitution, have since been removed by Congress, 
does not free the claim from the operation of that resolution ; the 
prohibition of payment still continnes, 329. 


The Ist and 2d sections of the act of March 3, 1249, chap. 139, provide 


respectively for a separate and distinct class of claims. The two 
classes there provided for distinguished from each other. 360. 

Claims of ofticers and soldiers for horses lost in the military service, 
where their horses were in service simply as a part of the equip- 
ment belonging to and furnished by them, are allowable only under 
the provisions of the Ist section. bid. 
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15. But where the property was in service by impressment or contract, 
and not merely by being a part of the equipment furnished by the 
officer or soldier, sach claims are allowable under the provisions of 
the 2d section, which contains no restrictions as to persons. Ibid. 

16. Horses which constitute a part of the equipment of officers and sol- 
diers, furnished by themselves, are not in the military service by 
“contract,” much less by “ impressment,” within the meaning of 
the term as employed in the latter section. Ibid. 

17. Lieutenant Mansur went on an expedition up the Red River, leaving 
his horse and saddle bebind with the regiment to which he be- 
longed. During his absence the horse and saddle were, by order 
of the colonel of bis regiment, taken and used in the military serv- 
ice without his knowledge and consent, and while so in such serv- 
ice were lost. Claim being made by him for the value of the prop- 
erty under the act of March 3, 1849, chap. 129: Held that the case 
falls within the 2d section, and not the lst section, of that act. 367. 

18. To bring a claim for the Joss of a steamboat within section 3483 of 
the Revised Statutes, it must be shown, Ist, that the boat was in 
the military service, either by impressment or contract; 2d, that 
the loss occurred while the boat was actually employed in such 
service ; 3d, that it was caused by an unavoidable accident, and 
not through any fault or negligence on the part of the owner; 4th, 
that the case is not one wherein the risk was agreed to be incurred 
by the owner. 535. 

19. Where the question in such a claim is, whether the boat was or was 
not in the military servico by contract, the distinction between a 
contract which imports the letting of the boat for hire (locatio rei) 
and one importing merely the carriage of goods for hire, (locatio 
operia mercium vehendarum,) is material; contracts of the former 
kind only being within the statnte. 536. 

20. To make out an impressment binding upon the Government, it is es- 
sential that there be shown to have existed such an emergency as 
justitied the officer in taking the property; but this, together with 
an actual taking or what is equivalent thereto, being satisfactorily 
established by the claimant, nothing more remaius to be proven 
by him under that head. bid. 

21, In June, 1865, the Mobile and Ohio Railroad, being then in the pos- 

; session of the military authorities of the United States, was, under 
a@ general order issued thereby, turned over to the company own- 
ing the road, to be worked by such company on its own account, 
subject to the condition that the company sbould “ carry all Gov- 
ernment freight at such tariff as may be established by the Quar- 
termaster-Geveral.” Troops and Army stores were subsequently 
transported over the road, for which service, up to November 1, 
1865, payments were made to the company at rates established by 
the Quartermaster-General, and receipts in full were given by the 
company therefor without protest. Held that no claim is admissible 
for additiona) compensation in respect of such service on the ground 
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that the company was entitled to more than what was paid; the ac- 
ceptance of the amount allowed by the military authorities, and the 
receipt given therefor, constituting a final settlement as between 
the Government and the company. 591. , 

22, The reference to the “ fares and tolls allowed to northern railroads,” 
in the bond given by that company to the United States, dated 
‘November 1, 1865, for rolling-stock, &c., purchased from the Govern- 
ment, is to be understood as meaning tho fares and tolls allowed 
by the general regulations of the Quartermaster’s Department to 
railroads in what were known as the “ Northern States” in contra- 
distinction to the Southern or former slave States; it does not in- 
clude railroads in what were called the “border States.” 592. 

See ACCOUNTS AND ACCOUNTING-OFFICERS, 53 APPROPRIATIONS, 33 
ATTORNEY-GENERAL, 10; Miarpers OF CONGRESS ELECT, 13 OaTH. 


COLLECTION-DISTRICTS. 


See INTERNAL REVENUE, 9. 


COMMITTEE OF CONGRESS. 
See ATTORNEY-GENERAL, L, 6, 7. 


COMPENSATION, 

1. The Missouri River, Fort Seott aud Gulf Railroad Company is not 
entitled to compensation from the Government for transportation 
performed over the Kansas and Neosha Valley Railroad, not with- 
standing there may have been no notice given by the Governinent 
to the company, previous to the performance of the transportation, 
that it was to be done at the latter’s expense. 69. 

2 Under the act of August 3, 1-61, chap. 42, Surzeon-Geueral C. A. Fin- 
ley was, upon his own application, by an order from the War De- 
partment, irsned by direction of the President on the 23d of April, 
1862, placed upon the retired-list of the Army, to date from April 
14, 18625 aud, by the same act, any officer retired therennder was 
to be allowed “the pay proper of the highest rank beld) by him at 
the time of his retirement, whether by staff or regimental comuis- 
sion, and four rations per day,” without any other pay, emolu- 
ments, or allowances, 76. 

3. In enacting that provision, Congressacted on the supposition that the 
compensation of all officers consisted of what is termed ** pay pro- 
per” and certain emoluments besides, such as commutation for serv- 
ice rations, &e.; and the limitation of “ four rations per day” 

e@ wasdesigned to operate solely in diminution of those emoluments. 
Thid. 

4. But the compensation of the Surgeon-General consisted of a stated 
annual salary, without any emoluments of the kind referred to, and 
the rank held by him, not being assimilated by law to any partic- 
ular grade in the Army, was indicated only by the title of his 
office. bid. 
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5. Held, therefore, that Surgeon-General Fiuley became entitled, on his 
retirement, to the annual salary which he previously received, that 
being the pay proper of the highest rauk held by bim, but not to 
four rations per day in addition thereto, as the allowance of these 
would be inconsistent with the purpose of the limitation men- 
tioned. Jbid. 

G. Meaning of the proviso in section 4 of the act of Jnly 28, 1866, chap. 
293, declaring that “the additional compensation of twenty-five 
per centum, as now provided by law, shall be continued to officers’ 
as aforesaid [i. e., deputy collectors] at the port of San Francisco,” 
explained. 241. 

7. Under that enactment, the deputy collector of cnstoms at San Fran- 
cisco is absolutely entitled to such additional compensation, and 
the Secretary of the Treasury cannot, in his discretion, disallow 
the same. bid. 

8 Whero an officer in the civil service of the Government, after having 
been suspended by the President under the tenure-cf-oflice act of 
April 5, 1c69, chap. 10, was afterward restored to duty, and who, 
during the period of bis suspension, Jiad been employed in settling 
up his affairs with the Government: /feld that he could under no 
circumstances whatever be allowed the salary of the office for the 
period of his suspension; the statute expressly declaring that no 
part of such salary shall belong to the suspended officer. 247. 

9. Where accounts were presented to the Treasury Department for serv- 
ices rendered by a district attorney during the year 1873, in pros- 
ecutions for fines, penalties, and forfeitures fur violation of the rev- 
enue-laws: -ldrised that they may be paid under the act of March 
3, 1¢e73, chap. 244, if the charges therein are deemed just and rea- 
sonable by the head of that Department. 384. 

10. Where a diplomatic officer, of a class named in the act of June 17, 
1874, chap. 294, temporarily absented himself for a period of not 
over ten days: Held that the right to compensation, where the 
absence is not over ten days, is iu no case affected by that act, and 
that such officer may, accordingly, be allowed compensation for 
the period of his temporary absence. 534. 

lJ. The provision of the 7th section of the act of July 15, 1870, chap. 
295, declaring that thereafter ‘the increased pay of a promoted 
ofticer [of the Navy] shall comimence from the date he is to take 
rank, as stated in his commission,” applied to such advancement 
or promotion in rank, and such only, as entitled the officer ad- 
vanced or promoted to an increase of pay over what he got at the 
time his advancement or promotion actually transpired ; the words 
‘“iuereased pay,” in that provision, being used relatively to the pay 
he then received. 547. 

12. Hence where B., a paymaster in the Navy, was on the 17th of Feb- 
ruary, 1871, advanced fifteen numbers in his own grade, under the 
act of Jannary 24, 1865, chap. 19, and received a new commission 
by which he took rank as a paymaster from October 20, 1864; the 
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commission held by bim at the time of his advancement giving him 

rank as paymaster only from May 4, 1866, between which date and 

October 20, 1864, he hand served and been paid as an assistant pay- 

master: Held that the case did not come within the above-men- 

tioned provision, the advancement of B. not involving any increase 

of pay over what was received by bim at the time it happeued ; 

and that, accordingly, a claim made by him under that provision 

for the difference between the pay of au assistant paymaster and 

the pay of a paymaster for the period between October 20, 1°64, 
and May 4, 1266, is inadinissible. Jbid. 

13. The provision of the act of March 3, 1873, chap. 226, increasing the 
pay of certain employés of the Senate and House of Representa- 
tives 15 per centum, does not apply to persons employed after the 

passage of that act; the increase of pay referred to is pro hac rice 
only, and not coutinuing. 612, 
See ATTORNEY-GENERAL, 12; MEMBERS OF CONGRESS ELECT, 2. 


COMPROMISE. 
See INTERNAL REVENUE, 1, 2, 3. 


CONDEMNED NAVAL VESSELS. 
See Navy, 6. 


CONDITION. 
See Grant, 7, 8, 9, 10, 11, 12. 


CONGRESSIONAL EMPLOYES. 
See COMPENSATION, 13. 


CONGRESSIONAL PRINTER. 

1. The 4th section of the act of June 25, 1864, chap. 155, making it the 
duty of the Superintendent of Public Printing “to cause to be 
printed, and stitched iu paper covers, twenty-five hundred coptes 
of the annual reports of the Executive Departments, for the use of 
said Departments respectively,” is repealed by the provisions of 
the 3d and 4th sections of the act of May 8, 1372, chap. 140. 201. 

2. Hence,a requisition made by the Commissioner of Ayriculture, under 
the 4th section of said act of June 25, 1864, would not authorize 
the Congressional Printer to print twenty-five hundred copies of 
the annual report of the former for the use of the Department of 
Agriculture. J bid. 


CONSTITUTIONAL LAW. 
See MEMBERS OF CONGRESS ELECT, 3; PRESIDENT, 6, 8. 


CONSUL. 
See OFFICIAL BOND; SHIPPING, 6. 
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CONSULAR COURT. 


1. In the case of consular courts clothed with criminal jurisdiction, as 
in the case of other courts invested with similar jurisdiction, the 
rule applies, that a sentence of imprisonment cannot be legally 
executed beyond the territorial jurisdiction of the court which pro- 
nounced it, unless authority thus to execute the sentence is con- 
ferred by the legislature. 522. 

2. Hence, in the absence of any law giving power to send tbe convicts 
of the consular courts at Smyrna and Constantinople to this coun- 
try for imprisonment, if such convicts were brought to the United 
States for that purpose they could not legally be held. J bid. 

3. Semble that, under present statutory provisions, (see Revised Stat- 
utes, sections 4121 to 4125, inclnsive,) it is contemplated that the 
sentences of those courts, pronounced in the exercise of their crim- 
inal jurisdiction, are to be executed only in the country where the 
trial and punishment were had. J bid. 


CONTRACT. 


1. A mail-contractor, after executing separate contracts in due form to 
convey the mails on four different routes, entered upon and con- 
tinned the performance of service on two of them, but on the other 
two he failed to do any service, aud the Post-Oflice Department was 
compelled to employ other parties to carry the mails on the last- 
mentioned routes at an increased rate of compensation, the differ- 
ence being charged as usual to the first contractor. For adminis. 
trative purposes merely, and not with any intention to release the 
first contractor from liability, an order was made to annul the 
two contracts which he had failed to perform, Held that, under 
the circumstances stated, such contractor was not thereby dis- 
charged from any claim growing out of those contracts which the 
United States would otherwise have avainst him. 18. 

2. Where an alleged oral agreement between a quartermaster andthe 
Danville, Lancaster and Nicholasville Turnpike Company, concern- 
ing the use of the road of the latter for military transportation during 
the late rebellion, was set up by said company as the basis of a 
rate of compensation above what had already been allowed by 
the Government for the use of the read: Held that, under the 
operation of the Ist section of the act of Jnne 2, 1862, chap. 93, 
such agreement was not obligatory upon the Government, and 
could. not be admitted as the foundation of a claim upon it. 227, 

3. The Biddle Manufacturing Company contracted with the Govern- 
ment to manufacture a gun, payment therefor to be made in 
installments as the work progressed, and afterward subcontracted 
with the Sonth Boston Company forthe performance of the work, 
the latter also to be paid by iustallments as the work progressed. 
The former company wasin fact an individual only, who subse- 
quently became insolvent and against whom a petition in bank- 
ruptcy wasthen filed. An installment is due from the Government 
to the Biddle Company, and likewise one from the latter to the 
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Boston Company, this last debt being alien on the gun. Adrised 
that payment to the Biddle Company be reserved until the ques- 
tions before the bankruptcy court on said petition are determined ; 
but that the Government can safely and with propriety discharge 
any Jien which bas arisen or which may arise in favor of the 
Boston Company in connection with the fabrication of the gun, 
until its completion. 424. 

4. Where a contract is entered into with a land-grant railroad com- 
pany for the transportation of troops or military supplies over ita 
road at certain rates, the Quartermaster-General cannot, without 
such company’s consent, make avy deduction from those rates as 
a composition for the relinquishment of any right which the 
Government may have, under the conditions of the land-grant, to 
use the road itself for the purpose of transporting the troops and 
supplies “ free from toll or other charge.” 592. 

5. The contract entered into with the Pacitic Mail Steamship Company 
by the Postmaster-General, on the 27th of August, 1872, under the 
provisions of the act of June 1, 1872, chap. 256, whereby the 
former undertook to transport the mails between the United 
States and China and Japau in American steamships of a certain 
class and construction, for ten years, commencing on the Ist of 
October, 1873, is still obligatory upon the Government, in view of 
the factsand circumstances presented, notwithstanding the failure 
on the part of the company to have vessels like those specified in 
the contract ready for use on the date last mentioned. 674, 

6. It was not an essential part of the contract that the new vessels 
should be furnished by that date, if it then satisfactorily appeared 
that they would be furnished within a reasonable time thereafter ; 
and, taking into consideration the action and conduct of the 
Government officers, it would not be right, now that the vessels 
have been completed and offered for inspection, to refuse to receive 
them into service under the contract merely because they were 
not furnished at that time; besides, looking at the primary 
objects of the act of 1872, it would be subordinating these to 
unimportant matters so to do. 675. 

Sec ATTORNEY-GENERAL, 13, 145 Chats, 5. 
COTTON-CLAIMS. 

1. The words “lawful owners,” as employed in the Sth section of the 
act of May 18, 1872, chap. 1272, signify such persons as have a legal 
interest in the proceeds of the cotton or in any portion thereof ; 
that is to say, first, the bolders of the absolute legal title to the 
cotton at the time of its seizure; and, sccond, those who had pos- 
session in a representative capacity, with a Jien for services or for 
advances and expenses. O15. 

2, The claimaut of a purely equitable interest (i.e, one who can only 
claim through a trustee, the legal title being iu the latter) can- 
not, in general, be deemed the lawful owner within the meaning 
of the act. Exceptions hercto indicated. bid. 
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3. The executors or administrators of deceased lawful owners are their 
legal representatives; but these may alsv, under some circum- 
stances, be the heirs or next of kin of such owners. Ibid. 

4. It is not the duty of the Secretary, under said act, to decide bet ween 
conflicting claims on equitable grounds alone; and in a contest 
between a trustee and a beneficiary, the former is entitled to pos- 
session where the trust remains unsxecuted aud possession is ne- 
cessary to enable him to execute it. Ibid. 

5. In May, 1863, one H., a resident of Arkansas, being the owner of 
certain bales of cotton, sold and delivered the same to the Bank 
of Chattanooga, Tennessee, receiving therefor the price agreed 
upon. Afterward these bales, (the name of the cashier of the 
bank being marked thereon,) while in his possession, were unlaw- 
fully seized by the agents of the United States, sold, and the pro- 
ceeds turned into the Treasury. By a law of Tennessee, in force 
at the time of the sale, banks of that State were prohibited from 
using or employing any of their moneys in trade or commerce. 
Held that, notwithstanding said law, the purchase was valid as 
between H. and the bank, and consequently that, as between 
them, the latter was lawful owner of the cotton when seized. 
Ibid. 

6. However, assuming that the purchase in that case, although in the 
name of the bank, was in fact made by the bank (not with its 
own funds, but) with the funds of a third party, or with funds 
belonging to the estate of a decedent, the ownership of the 
cotton was in the estate or party with whose money it was bought 
Ibid. 

7. The seizure of cotton by an authorized agent of the Treasury Depart- 
ment does not raise a conclusive presumption that the proceeds 
thereof went into the Treasury. Ibid. 


COURT-MARTIAL. 
See EMPLOYMENT OF COUNSEL; FREEDMEN’S Bureau, 2; Lorrra- 
TIONS, 1, 5. 
CRIME. 

Where a portion of the crew of the steamer Edgar Stewart forcibly 
displaced the master thereof from command, and took possession 
of the vessel: Held that this did not constitute the offense of 
piracy, but of mutiny; that for the latter oftense the parties 
charged are liable to be tried and punished under the laws of the 
United States; and that they may be tried therefor in any district 
in Which they are first brought. 589. 

See ENLISTMENT, 43; LIMITATIONS, 3, 4. 
CURRENCY. | 

1. Provisions of the acts of March 3, 1865, chap. &2; July 12, 1870, 
chap. 252; and Juno 20, 1874, chap. 343, examined and considered 
with reference to the power and duty of the Comptroller of the 
Currency concerning the distribution of circulating-notes author- 
ized by the national banking-laws. 414. 

45 O 


106 INDEX. 


CURRENCY—Contin:ied. 


2. The Comptroller may, consistently with the last-mentioned act, dis- 
tribute under the act of 1865 such portion as remains unissued of 
the $300,000,000 authorized by the national-bank act of June 3, 
1-64, chap. 106, and under the act of 1870 such portion of the 

04,000,00C authorized thereby as remains unissued. Jbid. 

3. In the distribution of the $55,000,000, for which provision is made 
by the act of 1874, it is the duty of the Comptroller, upon appli- 
cations duly made, to satisfy the same with reasonable expedition, 
even to the extent of gving to aStato its full apportionment; but 
of several applications made about the same time, if some are 
from a State or Territory where the deficiency is relatively great, 
and others from a State or Territory where it is relatively small, 
preterence should be given to the former, in case the supply is not 
sufticient for all. Ubid. 

4. The means of supplying the said $55,000,000 provided by the act of 
1874 is by requisitions upon the national banks in States having 
an excess of circulation; and the Comptroller can resort to no 
other sources of supply. 415. 

5. In the distribution of the $55,000,000 of national-bank notes, as pro- 
vided for by the act of June 20, 1874, chap. 343, the Comptroller 
of the Currency must rely on requisitions for the withdrawal and 
redemption of their notes by banks in States where there is an 
excess of circulation; this is his only resource.under that act. 
Opinion on same subject, given July 15, 1874, (see ante, p. 415,) re- 
aflirmed. 4586, 


CUSTOMS-LAWS. 

1. Silk and cotton ribbons, of which silk is the component material of 
chief value, fall within the last paragraph of the 8th section of the 
act of June 30, 1864, chap. 171, aud are subject to a duty of 50 per 
cent. ad valorem. 130. 

2. Under the 22d section of the act of March 2, 1799, chap. 22, in the 
event of the disability or death of the surveyor, the authority of 
his deputy to act as such terminates ; and the term “disability,” 
as used in that section, is comprehensive enough to embrace any 
cause whereby the oflicer becomes no longer capable of discharg- 
ing the duties of the oftice, and in this sense it includes the case of 
a resignation, 260, 

3. From January 31, 1e73, to April 1, 1273, a vacancy existed in the oftice 
of surveyor of the port of New York, during which period B., a 
deputy surveyor of the same port, performed the duties of the oftice 
of surveyor. J. claims so much of the proceeds of fines, penalties, 
and forfeitures incurred under the customs-laws within that period 
as would have been distributable to the surveyor bad there been 
no vacaney in the oflice. Z/eld that the claimant does not come 
within the description of persons to whom distribution of anch 
proceeds is, by the statute, (the Ist section of the act of March 2, 
1267, chap. 1ls*,) authorized to be made, and that the claim has, 
therefore, no validity. 336. 
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4. If that portion of the proceeds mentioned, f@& which claim is made 


by B., remains undistributed, it should be divided equally between 
the collector and naval ofticer appoiuted for the port or district of 


New York during the period above stated. bid. 


5. The limitation imposed by the 22d section of the act of July 14, 1870, 


chap. 255, as to the value of “household effects” which are exempted 
from duty thereunder, ceased to be of force when the provision in 
the Sth section of the act of June 6, 1872, chap. 315, also exempting 
such articles from duty, took effect; the provision in the latter act 
wholly snperseding that contained in the former act, relative to 
the exemption of household effects. 326. 


6. The prohibition contained in section 19 of the act of June 22, 1874, 


=t 


i) 


10. 


11. 


chap. 391, against compromising or abating any claim of the United 

States for any fine, penalty, or forfeiture incurred by a violation of 
the customs-laws, does not.apply to such arrangements as are ordi- 
narily made by district attorneys for obtaining the testimony of 
accomplices in criminal cases, whereby an assurance is given to the 
accomplice, who is to be used as a witness, of exemption from 
prosecution in case he acts in good faith and makes a full dis- 
closure. 511. 


The duties imposed by the lst section of the act of Febrnary 8, 1865, 


chap. 36, accrue on importations made on the day the act was 
approved. 542. 


. The phrase “from and after the date of the passage of this act,” used 


in that section, and the phrases “from and after the passage,” and 
“on and after the date of the passage,” used in the 2d, 4th, 6th, and 
Eth sections of the same act, were employed simply as equivalents 
of each other, and are to be understood as identical in meaning and 
force. Ibid. 


Under section 2971 of the Revised Statutes, the owner of merchandise 


in public store or bonded warehouse has the right to withdraw it 
for exportation to a foreign country, whatever may be his object 
in doing so, or whatever may be the disposition he designs to make 
of the merchandise after it reaches its foreign destination, 574, 


So, by section 2979 of the Revised Statutes, the duty of the collector 


to permit such merchandise to be withdrawn and shipped without 
payment of duties becomes imperative when the requirements of 
the statute as to giving security and paying appropriate expenses 
are complied with by the owner, whatever may be his purpose in 
withdrawing the merchandise, or whatever he may intend to do 
with it after its arrival abroad. Ibid. 


After merchandise thus withdrawn and shipped has been landed out 


of the jurisdiction of the United States, the bond of the owner is 
discharged, and the merchandise itself acquires a new character 
relatively to our revenue-laws; and if subsequently re-imported, it 
stands on the footing of an original importation. Jbid. 


. Hence, shonld goods of the same class or description happen then to 


be exempt from duty, such re-imported merchandise would be 
equally entitled to exemption therefrom, 575. 
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13. 


14. 


16. 


17. 


18. 


19. 


The second proviso q@n section 3 of the act of March 3, 1875, chap. 127, 
is amendatory of section 3919 of the Revised Statutes, and must 
be construed in connection with the latter section, not in connec- 
tion with the enactment in which it is found; the two, (i. e., the 
proriso and section 3019,) in effect, declaring that ten per centum 
on the amount of all drawbacks allowed by the stutute shall be 
retained for the use of the United States, provided that of the 
drawback on retined sugars only one per centum of the amount so 
allowed shall be retained. 573. 

Thus construed, that proviso unquestionably applies to all refined 
sugars manufactured from imported sugars, irrespective of the 
other provisions contained in said act of March 3, 1875. Jbid. 


. The provisions of the joint resolution of April 29, 1864, [No. 27,] and 


of the 20th section of the act of June 30, 1864, chap. 171, taken 
together, impose the additional duty of fifty per cent. mentioned in 
the former enactment only on goods imported after April 30, 
1864. 653. 

Goods in warehouse are already “imported” within the meaning of 
those provisions; and consequently where goods were in warehouse 
on the 30th of April, 1864, they were not subject to the additional 
duty. bid. 

If such duty has been exacted upon goods which were in warehouse 
on that date, it is made the duty of the Secretary of the Treasury, 
by the said 20th section, to refund them. (But see, on this subject, 
opinion of July 6, 1874; also infra, par. 18,19.) Ibid. 

Re-examination of the 20th section of the act of June 30, 1864, chap. 
117, in connection with the joint resolution of April 29, 1864, with 
reference to the subject of refunding the additional duty mentioned 
in the latter enactment under the provisions of the former, hereto- 
fore considered in opinion of May 27,1874. (See ante, p.653.) 672. 

The provision for refunding contained in said 20th section is limited 
to cases in which such additional duty has been exacted on impor- 
tations made upon the 29th and 30th of April, 1864; it does not 
apply to cases where the duty has been exacted on goods which 
were imported before the 29th of April. View on this subject given 
in opinion of May 27, 1874, cited above, modified as respects the lat- 
ter cases. Ibid. 


DAMAGES. 


1. 


2. 


Mode of ascertaining damages to property under the act of July 20, 
12628, chap. 134, which provides for the right of way over lands 
necded for the construction of the canal around the Des Moines 
Rapids of the Mississippi River, stated. 214. 

Upon the assumption that the pipes through which claimant derived 
his supply of water were laid and in use on his land before the 
acquisition of the right of way over tho same: Jéeld that the direct 
and probable loss or injury which he would necessarily sustain by 
the construction of the canal, in being compelled to remove aud 
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relocate them, constituted a proper element of charge, along with 
the value of the land, in estimating the compensation for snch 
right of way. J bid. 

See CLatims, 1. 


DEPUTY COLLECTOR AT SAN FRANCISCO. 
See COMPENSATION, 6, 7. 


DESERTER. 
See Limitations, 1,5; SurprpinG, 5, 6; PRESIDENT, 3. 


DIPLOMATIC OFFICER. 
See COMPENSATION, 10. 


DIRECT-TAX LAW. 
The purchase of lands sold by the tax-commissioners for taxes, under 
the direct-tax law, is not within the prohibition of the 8th section 
of the act of September 2, 1729, chap. 12, which forbids the purchase 
by certain officers of ‘ public lands or other public property.” 352. 


“DISABILITY.” 
See CUSTOMS-LAWS, 2. 


DISCHARGE. 
See BouNTY, 3. 


DISTRICT ATTORNEY. 
See COMPENSATION, 9. 


DISTRICT OF COLUMBIA. 

1. By section 5 of the act of February 21, 1871, chap. 62, all sessions 
of the legislative assembly of the District of Columbia, called as 
well as regular, are limited in duration to sixty days. 1. 

2. The board of commissioners created by the act of June 1, 1872, chap 
260, to carry ont the provisions of the act of July 25, 1866, chap. 
236, and the acts amendatory thereof, authorizing the construction 
of a jail in and for the District of Columbia, have no power to 
purchase a site for the jail. 60. 

3. By the act of July 25, 1866, the selection of the site therefor was re- 
stricted to ‘a suitable place, on some of the public grounds belong- 
ing to the Government.” Under that act a site was selected ; but 
afterward, by joint resolution of March 2, 1967, Congress directed 
a new site to be selected, and this enactment left the restriction 
imposed by the act of 166, as to the selection of the site, still in 
force. Ibid. 

4. The act of June 1, 1872, contains nothing that enlarges the field of 
selection which existed previous thereto, or that renders the re- 
striction mentioned inconsistent with its provisions; and though, 
under it, the board of commissioners may change the site, they 
cannot locate the same on any other ground than such as is already 
owned by the Government. Jbid. 
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5. The 15th section of the act of Augnst 6, 161, chap. 62, was entirely 
superseded by the act of February 21, 1571, chap. 62, and no longer 
imposes any duty or confers any anthority in regard to providing 
accommodations tor the police force of the District of Columbia, this 
subject clearly falling within the legislative power given by the 
latter statute to the legislative assembly of the District. 127. 

6. By the 3d section of the act of July 23, 1e66, chap. 215, which re- 
mains in full force, no valid license for the sale or disposal of in- 
toxicating drinks within the District. of Columbia can be issued, 
without the approval of the Board of Metropolitan Police. 33:3, 

7. The board is bound to act on all licenses duly presented for approval ; 
but it is not required to approve every license so presented, though 
as regards such license a full complance with the other provisions 
of the license-laws is shown, 339. 

8. The power conferred upon the board is wholly discretionary, and may 
be exercised by it as the circumstances of each case in its Judgment 
seem to require. J bid. : 

9. The Commissioners of the District of Columbia have authority, under 
the act of June 20, 1874, chap. 337, to appoint notaries public in 
and for the District. 419. 

10. The act of June 20, 1374, chap. 337, confers no power upon the sinking- 
fund commissioners of the District of Columbia, either directly or 
indirectly, to make the principal and interest of the 3.65 bonds 
which they are thereby anthorized to issue, payable in coin, by 
expressing on the face of the bonds that the principal and interest 
thereof will be paid incoin. 445. . 

11. Their duty, as to the preparation of the bonds, will be discharged in 
entire conformity with the requirements of the statute, by waking 
them payable in dollars simply, without introducing any qualitiea- 
tion therein respecting the hind of money in which they are to be 
paid. Jbid. 

12. The intention of the act, manifestly, is that the principal and inter- 
est of snch bonds shall be paid in whatever may constitute, when 
the payment isto be made, lawful money of the United States. Zbid. 

13. The First and Second Comptrollers of the Treasury, sitting as a board 
of andit under the act of June 20, 1574, chap. 337, are, by the pro- 
visions of that act, authorized to allow interest at the rate of six 
per centum per annum upon that part of the indebtedness of the 
District of Columbia which purports “ to be evidenced and ascer- 
tained by certificates of the auditor of the board of public works ” 
of said District. 465. 

14. The amendment of the 7th section of the act of June 20, lo74, chap. 
337, made by the act of February 20, 1*75, chap. 94, supplies by 
legislative authority, in the particular clanse to which it relates. 
nothing more than what was previously unecessary to be supplied 
by construction, in order to give the clause any meaning or etiect 
whatever, consistent with its Obvious purpose; it does not really 
introduce any modification of the former jaw, but merely renders 
the meaning thereof more plain aud explicit. S44. 
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15. Hence the pledge of the faith of the United States, with respect to 
the payment of the principal and interest of the District of Col- 
umbia 3.65 bonds, is not made any more complete thereby, but re- 
mains precisely as it was before. bid. 

16. The word ‘ guarantee ” does not aptly describe the undertaking of 
the United States in relation to those bonds; though practically 
such undertaking, when regarded as a security, nay be equivalent 
to an unqualified guarantee; inasmuch as the particular means 
and sources of revenue by and from which the United States prom- 
ise to provide for the payment of said bonds, interest and princi- 
pal, are unquestionably adequate to that end. 545. 

17. The bonds of the District of Columbia, which the commissioners of 
the sinking-fund of the District were authorized to issue by an act 
of the District legislative assembly, passed June 20, 1872, are not 
affected by the provisions of the 16th section of the act of March 
3, 1875, chap. 162, requiring the destruction by burning of all bonds, 
sewer-certificates, and other obligations of the cities of Washing- 
ton and Georgetown and of the District of Columbia, “ paid or 
redeemed,” &c.;3 there not having been such a redemption of the 
first-mentioned bonds as to require them to be destroyed. 554. 

18. Those bonds may be disposed of by the commissioners of the sinking- 
fund agreeably to the provisions of the aforesaid act of the Dis- 
trict legislative assembly, subject to the restriction respecting the 
sale thereof which is imposed by the 10th section of the act of 
June 20, 1374, chap. 337. J bid. 


See ADVERTISEMENTS, 2; WRIT. 


DOMICILE. 
See EXPATRIATION, 2,3. 


DRAWBACK. 
See CusroMs-Laws, 13, 14. 


EIGHT-HOUR LAW. 

1. The provisions of the act of June 25, Is6", chap. 72, declaring that 
eight hours shall constitute a day’s work for all laborers, workmen, 
and mechanics employed by or on behalf of the United States, are 
not applicable to mechanics, workmen, and laborers who are in 
the employment of a contractor with the United States, That 
act was not intended to extend to any others than the immediate 
employvés of the Government. 37. 

2. The interpretation of the act of June 25, 186%, chap. 72, commonly 
ealled the eight-hour law, given in a former opinion, (see ante, p. 
37,) re-affirmed. 45. 

3. Section 2 of the act of May 18, 1272. chap. 172, relating to the settle- 
ment of accounts for the services of laborers, workmen, and me- 
chanics employed by the Government between June 20, 168, and 
May 19, 1e60, was designed to have a broad and liberal coustruc- 
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tion ; and, interpreted in this wise, its provisions may be taken to 
include all persons who were thus employed and paid by the day, 
although they may not come within the description of “ laborers, 
workmen, and mechanics,” revarding these words in their more 
strict signification. 122, 


EMINENT DOMAIN. 
See DaMaGEs, 1, 2. 


EMPLOYMENT OF COUNSEL. 


The head of the Navy Department cannot, consistently with the pro- 
visions of section 17 of the act of June 22, 1870, chap. 150, employ an 
attorney or counselor at law to conduct proceedings before a naval 
court-martial. Opinion of Attorney-General Akerman on same 
subject (13 Opin., 515) examined and concurred in. 13. 


ENLISTMENT. 


1. Prior to the act of May 15, 1872, chap. 162, the law as to the enlist- 
ment of minors inthe Army stood thus: 1. Minors above the age of 
eighteen might Jawfully be enlisted without the consent of par- 
ents or guardians; 2. They might lawfully be mustered into serv- 
ice between the ages of sixteen and eighteen with the consent of 
parents or guardians; 3. They could not be mustered into service 
under the age of sixteen; 4. The oath of enlistment was conclu- 
sive as to the age of the recruit. 210. 

2. That act only so far modified the previous law as to prohibit the en- 
listment of persons under the age of twenty-one, who have par- 
ents or guardians entitled to their custody and control, without 
the written consent of such parents or guardians, leaving in full 
force the provision making the oath of enlistment conclusive as to 
the age of the recruit. Jbid. 

3. However, in executing the provisions of the 20th section of the act 
of February 24, 1864, chap. 13, and the 5th section of the act of 
July 4, 164, chap. 237, the Seeretary of War, upon whom that 
duty devolves, is not concluded by the oath of enlistment on the 
question of ave. bid. 

4. Semble that where a recruit, in taking the oath of enlistment, “ know- 
ingly and willingly” swears falsely, he is indictable for perjury 
under the 13th section of the act of March 3, 1825, chap. 65. _Lbid. 

EXPATRIATION. 

1. The declaration in the act of July 27, 16%, chap. 249, that the right 
of expatriation is “a natural and inherent right of all people,” 
comprehends our own citizens as well as those of other couutries ; 
and where a citizen of the United States emigrates to a foreigu 
country, and there, in the mode provided by its laws, formally re- 
nounces his American citizenship with a view to become a citizen 
or subject of such country, this should be regarded by our Govern- 
ment as an act of expatriation., 295, 
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2. The selection and actual enjoyment of a foreign domicile, with an 
intent not to return, would not alone constitute expatriation ; but 
where, in addition thereto, there are other acts done by him which 
import a renunciation of his former citizenship, and a voluntary 
assumption of the duties of a citizen of the country of his domi- 
cile, these, together with the former, might be treated as presump- 
tirely amounting to expatriation, even without proof of naturaliza- 
tion abroad; though the latter is undoubtedly the highest evi- 
dence of expatriation. J bid. 

3. Obligations of the Government toward its citizens domiciled in for- 
eign countries, who apparently have no intent to return, and who 
do not contribute to ifs support, considered ; and likewise what 
should be regarded as evidence of the absence of an intent to re- 
turn in such cases. J bid. 


EXTRA COMPENSATION. 
See CLAIMS, 6. 


EXTRADITION. 


Where a citizen of Prussia, charged with the commission of a crime 
in Belgium, and with having thence afterward fled to the United 
States, was demanded by the German government, for the purpose 
of trial and punishment, under the extradition treaty between the 
United States and Prussia of June 16, 1852, which provides for the 
delivery up of persuns who, being clarved with certain crimes 
“committed within the jurisdiction of either party,” shall be 
found within the territories of the other: J/cld that although, by 
the law of Prussia, the accused might be justiciable in that coun- 
try fur the alleged ottense, irrespective of the locality of its com- 
mission, yet that under said treaty the locus delicté is material, and 
unless it be within the jurisdiction of the demanding party, the 
provisions of the treaty do not apply ; and that, accordingly, in 
the present case, as the place where the alleged crime was com- 
mitted is manifestly not within the jurisdiction of Germany, the 
accused was not demandable under the treaty, 2-1. 


FEES AND COSTS. 

1. Semble that by the laws of Texas the defendant in a civil action, 
which has resulted in lis favor, is liable to the officers of the court 
for 80 much of the costs of the suit as was incurred in his behalf, 
but no more. 35. 

2. Where, however, the taxation of costs is erroneous or improper, the 
remedy of the party agyrieved is by motiun to the court to retax, 
I bid. 

3. The fees and costs allowable in prosecutions against seamen, charged 
with any of the offenses enumerated inthe act of June 7, 1272, chap 
322, are regulated by the act of February 26, 1753, chap. 80. 325. 


714 INDEX. 


FEES AND COSTS —Continned. 

4, Whether the provisions of the act of 1772, respecting the punishment 
of the offenses referred to, apply to seamen engaged for service on 
foreign vessels as well as to those engayed for service on American 
vessels, is a question that appropriately belongs to the courts hav- 
ing cognizance of such offenses to determine, and their determina- 
tion should govern the action of the Executive Department of the 
Government in regard to the allowance of fees and costs, so far as 
such action depends on the auswer to that question. bid. 


FICTITIOUS DATE IN OFFICER’S COMMISSION. 
See Navy, 3. 


FINAL SETTLEMENT. 


See Claims, 21. 


FINES, PENALTIES, AND FORFEITURES. 
See Customs-Laws, 3, 4, 63; REMISSION OF FINES, PENALTIES, AND 
FORFEITURES 3 LIMITATIONS, 4. 


FOREIGN COINS. 

1. The Seeretary of the Treasury is authorized to direct: the computa- 
tions of the values of foreign coins at the custom-houses, when 
such values ure to be expressed in the money of account of the 
United States, to be made according to the values officially esti- 
mated and proclaimed agreeably to the Ist section of the act of 
March 3, 1273, chap. 268; excepting only the sovereign or pound 
sterling of Great Britain, the value whereof must be computed as 
the same is fixed by the 2d section of that act. 353. (See, also, 
Note, p. 357.) 

2. The designation of the “first day of January,” in the Ist section of 
the act of March 3, 1873, chap. 26%, as the time for the performance 
of the duty, thereby devolved upon the Secretary of the Treasury, 
of making proclamation of the values of foreign coins annually 
estimated by the Director of the Mint, is not to be regarded as 
directory inerely, but as a limitation upon the authority of the 
Secretary 5 heis authorized and required to make such proclama- 
tion at the time designated, and at no other. 3-2. 

See MINT. 


FOREIGN MAIL SERVICE. 

1. The words “ United States mail-packets,” as used in the postal con- 
vention between the United States and France of March 2, 1=57, 
mean such steamships or vessels, sailing on regularly-appointed 
days, as are engaged by the United States to carry the mail; they 
denote the employment of the steamship or vessel, not its nalion- 
ality. Ob4. 

2. Hence the steamships of the Hambure and American Packet Com- 
pany, Which were employed by the Post-Oftice Department to 


. 
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carry the mail between the United States and France, either 
directly or by way of Great Britain, were “ Uuited States mail- 
packets” within the meaning of those words as used in the said 
postal convention, and their employment for that pnrpose was 
consistent with the terms of that convention. J bid. 


FORFEITURE. 

1. The provisions of the 8th section of the act of June 8, 1472, chap. 
335, Clearly imply the existence of authority in the Postimaster- 
General to remit a forfeiture or deduction arising out of a contract 
for the transportation of the mail; the language of the 200th 
section of the same act also implies a discretion in that oflicer to 
make a deduction or not trom the pay of mail-contractors fur fail- 
ure to perform service according to contract; and by the 316th 
section of the sameact the Auditor for the Post-Ovtice Department 
may mitigate or remit any fine, penalty, or forfeiture arising out 
of the operations or business of the postal service, with the writ- 
ten consent of the Postmaster-General. 179. 

2, Where the agreement with a@ mail-contractor contains the usual 
stipulation that “in all cases there is to be a forfeiture of the pay 
of a trip when the trip is not run,” &c.: Jfeld, in view of the 
above provisions, that it is competent to the Postmaster-General 
to waive the forfeiture thereby provided for, in any case arising 
upon the agreement, according as it may seem to hit just and 
proper to do so under the particular circunuistances of the case. 
I bid. 


FORT READING. 

The military post of Fort Reading, in California, is within the opera. 
tion of the 6th section of the act of June 12, 1X52, chap. 156, re- 
serving from sale or pre-emption lands that belong to useless mili- 
tary sites until otherwise ordered by Congress. 244. 


FREEDMAN'S SAVINGS AND TRUST COMPANY. 

1. Rights, duties, and responsibilities of the commissioners appointed 
under the 7th section of the act of June 20, 1574, chap. 349, to wind 
up the business of the Freedman’s Savings and Trust Companys 
considered and commented on, 549. 

2. The commissioners thus appointed having become invested with the 
title to the property of said company and taken upon themselves 
the performance of their trust, it is not competent to either the 
board of trustees of said company or the Secretary of the Treasury 
to accept the resignations of the former, and relieve them from the 
duties and responsibilities which they have assumed. J bid. 


FREEDMEN’S BUREAU. 
1. The Commissioner of the Freedmen’s Bureau is liable for all losses 
sustained by the Government through the default of subordinate 


716 | INDEX. 


FREEDMEN’S BUREAU—Continued. 


wr 


disbursing-officers or other persons employed by him in the dis- 
bursement of the moneys intrusted to him under the joint resolu- 
tion of March 29, 1267, [No. 25.] 268. 


. Where a military officer, detailed for duty in that Bureau, has been 


guilty of misappropriation of money or any violation of the rules 
and regulations governing disbursing-ofticers of the Army, he may 
be tried by court-martial in the same manner as any other such 
Army officer. 269. 


. The resolution of March 29, 1867, [No. 25,] was passed for the protec- 


tion of a particular class of claimauts described therein; its spoe- 
cific object being to more effectually secure to such claimants, 
through the instrumentality of the Freedmen’s Bureau, the money 
due them from the Government, in cases where claims were pros- 
ecuted in their behalf by agents or attorneys, 473. 


- To euvable the Freedmen’s Bureau to discharge the duty thereby 


devolved upon it, the checks and certificates issued at the Treas- 
ury on the settlement of such claims were required by the resolu- 
tion to be made payable to the Commissioner of the Bureau. J bid. 


. The money drawn from the Treasury by the Commissioner upon those 


checks and certificates was public money, and retained that charac- 
ter while it remained in his hands, or until disbursed by Lim or 
his subordinates as directed in the resolution. J bid. 


. By the provisions of the 3d section of the resolution the Commis- 


sioner and those of his subordinates who were charged with the 
duty of paying out this money to the parties entitled to receive it, 
were subjected, in respect of the custody and disbursement of such 
money, to the same degree of responsibility and accountability to 
which a disbursing oflicer of the Army was subject in respect of 
the public money in his hands, J bid. 


. Therefore, the investment in Government securities of the public 


money in their hands, made by the Commissioner and the chief 
disbursing-oflicer of the Bureau, rendered thei liable to severe pen- 
alties imposed by the acts of August 6, 1846, chap. 90, and June 
14, 1866, chap. 122, and to be criminally prosecuted therefor under 
these acts. J bid. 


. But though such investment was prohibited by the statutes last 


referred to, the profits derived therefrom in the shape of interest 
and premium inured solely to the United States; they were pub- 
lic money, and should have been acconuted tor by those officers 
the same as other public mouey. Neither of them could legally 
apply these protits to re-immbursing himself for erroneous or double 
payments made to claimants, or to paying employés of the Bureau 
extra compensation, &c, L bid. 


9. The approval by the Second Comptroller of the application of the 


public moncy to the purposes just mentioned is no protection to the 
Commissioner and chief disbursiny-ofticer of the Bareau, unless 
such approval was given by the Comptroller while otictally pass- 
ing on their accounts; in which ease the action of the Comptroller 
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would be conclusive until such accounts are re-opened or the set- 
tlement thereof set aside on some valid ground, such as fraud, mis- 
take, &c. 474, 

10. Those officers, notwithstanding a criminal prosecution against them 
on account of the aforesaid investment may now be barred by lim- 
itations of the statute, remain civilly liable for 30 much of the pub- 
lic money received by them as has not been lawfully accounted 
for. Ibid. 

11. Where public funds were put into the hands of a disbursing-agent 
of the Freedmen’s Bureau for the purpose of paying certain claim- 
ants against the Government, of the class designated in the reso- 
lution of March 29, 1867, [No. 25,] and the agent, by direction of 
any such claimant, remittted to the latter the amount of his claim 
by express or draft: Held, Ist, that though this mode of payment 
is not in conformity with the directions of the statute, yet, if the 
claimant actually received the money, his claim is discharged ; 2d, 
that in case the amount were sent by express, this, being done at 
the claimant’s request, would also coustitnte a discharge of the 
claim; 3d, that in case the amount was sent by draft, the claim 
atill subsists unless the draft has been paid; and the fact that it 
is yet outstanding is (in view of the provisions of said resolution) 
immaterial. 4285. 

12. In the cases mentioned, neither the said agent nor any other officer 
of the Bureau would seem to incur any special pecuniary liability 
to the Government in consequence of the action of the agent. 
I bid. 

13. But where the disbursing-agent has remitted funds due claimants 
to the attorneys of the latter under instructions from such attor- 
neys, given without the knowledge or consent of the claimants, in 
this case, should the attorneys have failed to pay over the money, 
the Government would be still liable to the claimants for the 
amounts due them; and the disbursing-agent would be liable to 
the Government for the loss it may thus sustain. J bid. 

14. The responsibility of the Commissioner of the Freedmen’s Bureau 
would also extend to such loss under the provisions of the afore- 
said resolution. J bid. 


GRANT. 

1. Construction of the act of July 25, 1865, chap. 211, granting lands to 
the State of Kansas to aid in building the Kansas and Neosho 
Valley Railroad, which road subsequently came into the owner- 
ship of the Missouri River, Fort Scott and Gulf Railroad Com- 
pany. 69, 

2. Consideration of the claims of the “Sioux City and Saint Paul 
Railroad Company” and the “McGregor and Missouri River 
Railroad Company,” respectively, to the odd-numbered sections of 
lands at the intersection of their projected roads, under the act of 
March 12, 1°64, chap. 8&4, granting lands to the State of Iuwa to 
aid in the construction of railways, 157, 


718 - INDEX 


GRANT—Continued. 

3. It was not the design of that act to authorize the issue of patents 
for lands lying beyond the point to which either of the roads men- 
tioned, while in the process of construction, should by sections of 
ten consecutive miles be from time to time completed. bid. 

4. Priority of construction, and not priority of location, gives priority 
of right under the act; and hence the lands in controversy should 
be patented for the use of that company which shall first con- 
struct its road to the point of intersection with the projected road 
of the other company, though the latter may have been first 
located. bid. 

5. The Wisconsin Central Railroad Company is entitled, under the, 
provisions of the act of May 5, 1°64, chap. 80, and the joint reso- 
lution of June 21, 1866, (No. 53,] to receive patents for the lands 
coterminous with each section of twenty miles of road north of 
Steven’s Point, duly certified to be completed according to the 
requirements of said act, without reference to the commencement 
or construction of the road from Portage City to Steven's Point. 
203. 

6. The act of June 3, 1856, chap. 43, granting public lands to the State 
of Wisconsin, to aid in the construction of a railroad “ from Saint 
Croix River or lake to the west end of Lake Superior and to 
Baytield,” considered and construed. 430. 

7. The provision in the 4th section, viz, that if the road mentioned is 
not completed within ten-years “no further sales shall be made, 
and the Jand unsold shall revert to the United States,” contains 
two conditions—one affecting the power to dispose of the land by 
the State, and the other affecting the title of the Stute to the land. 
Ibid. 

8. By the former, upon the happening of the contingency referred to, 
(the non-completion of the road within the time limited.) the 
authority of the State to dispose of the land is ipso facto deter- 
mined, Ibid. 

. By the latter, upon the happening of the same contingency, all of 
the land then remaining unsold is to revert to the United States ; 
but whether the title thereto is divested out of the State and 
revested in the United States immediately upon default in the 
condition, or whether some act on the part of the United States 
showing an intention to take advantage of the default is neces- 
gary first to be done in order to defeat the title of the State, quere. 
Lbid. 

10. Authorities touching the operation and etlect of conditions-subse- 
quent in legislative grants, together with the doctrine of the 
common law respecting the operation and effect of such condi- 
tions generally, adverted to and commented on. 451. 

11. Distinction drawn between a legislative grant upon condition- 
subsequent and a grant by an individual upon a similar condition, 
where the common law prevails: thus, in the latter case, the con- 
dition cannot be made by the grantor to operate otherwise than in 


~ 
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subordination to the rule of the common law; while in the 
former case it may be made to operate contrary to and irrespective 
of the common-law rule, if that should be thought expedient by 
the legislature. Jbid. 

12. The following conclusions accordingly arrived at: 

1. The operation of a condition-subsequent in a congressional 
Jand-grant does not depend upon the rules of the common law 
applicable to such conditions, but upon the intention of Congress, 
as gathered from the language of the grant itself. 

2. Hence, whether the non-fulfillment of the condition in the 
Wisconsin land-grant act of June 3, 1856, ipso facto avoids the 
title of the State to the unsvld lands and revests them in the 
United States, or whether it merely renders such title voidable 
and liable to be defeated thereafter when the United States by 
some act manifest their desire to resume the lands, is purely a 
question of statutory interpretation. 

3. Looking at the whole of that act, and taking into considera- 
tion the peculiar features of the grant contained therein, the par- 
ticular provision in which the said condition is found may 
reasonably be construed to have the effect, proprio vigore, of 
avoiding the title of the State and of re-uniting the unsold lands _ 
to the public domain of the United States immediately upon the 
non-fulfillment of the condition. 

4. Yet, assuming (as is done here, for the purposes of this case) 
the correct construction of such provision to be that the lands do 
not, by the non-fultillment of the condition, ipso facto revert to 
the United States, but that some action on the part of the latter, 
showing an intention to take advantage of the default, is necessary 
besides in order to revest the lands therein, au act of the executive 
branch of the Government is sufficient for the accomplishment of 
that result. 

5. Such act may consist simply in the promulgation of an order 
restoring the lands to settlement and to market, which order it is 
competent to the Secretary of the Interior to issue. Jbid. (See 
Note, p. 444.) 

13. The rights derived by the South and North Alabama Railroad Com- 
pany under the act of March 3, 1871, chap. 123, reviving the land- 
grant act of June 3, 1856, chap. 41, in favor of that company, are 
subject to all vested interests which had already intervened in 
favor of the Alabama and Chattanooga Railroad Company under 
the act of April 10, 1869, chap. 24, reviving the same land-grant 
act in favor of the latter company. 617. 

14. Such a vested interest, at the date of the act of March 3, 1871, had 
already intervened in favor of the Alabama and Chattanooga 
Railroad Company as to the public lands lying at the point of 
intersection of the two roads within the overlapping limits of the 
same; and hence these lands should (following the practice of the 
Interior Department in similar cases) be certified to the State in 
favor of the last-named company solely. bid. 
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15. Semble, however, that under neither of the acts mentioned, including 

also the act of Auyust 3, 1754, chap. 2U1, is a certificate required. 
Ibid. 

16. Review of the various land-grant acts with reference to the point 

just adverted to. Ibid. 

17. Under the Michigan land-grant act of July 3, 1266, chap. 161, in aid 
of the construction of a ship-canal at Portage Lake, &c., the 
lands to be selected by the State are not required to be those 
“nearest” the contemplated line of that improvement, as in the 
prior land-grant made to the same State by the act of March 3 
1°65, chap. 102. 636. 

. The right of selection under the former act being only a “ float,” it 
could not be adrerse to the right of any one who, while it remained 
in that condition, had acquired a legal or equitable right to any 
specific tract subject, in a general way, tosuch float. Ibid. 

19. Reconsideration of the subject of the Portage land-grant, heretofore 
examined in opinion of March 11, 1874, (see ante, p. 637,) upon an 
ainended statement of facts, and questions thereon, subsequently 
submitted to the Attorney-General. 645. 

20. View expressed in that opinion that the lands to be selected by the 
State of Michigan under the act of July 3, 1866, chap. 161, are not 
required to be those “ nearest” the contemplated line of improve- 
ment, re-affirmed. Ibid. 

21. Selections of lands by the State under that act are subject to the 
approval of the Secretary of the Interior. bid. 

22. Authority of the Secretary to reject certain selections of the State, 
and re-instate certain entries of the same lands previously made 
by private parties, considered. bid. 


—" 
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GUANO ISLANDS. 

Claim of the widow of William H. Parker, under the acts of August 
1k, 156, chap. 164, and April 2, 1272, chap. 81, to certain guano 
islands in the Pacific Ocean, examined, and the following con- 
clusion reached: that claimant has no derirative title to the islands 
under her late husband, and that she is not now in a situation to 
sct up an original litle thereto in herself. 608, 


HEAD OF DEPARTMENT. 
See ACCOUNTS AND ACCOUNTING-OFFICERS, 1; ADVERTISEMENTS, 1, 
2; ATTORNEY-GENERAL, 14; EMPLOYMENT OF COUNSEL; OATH, 2. 


HOUSEHMOLD EFFECTS. 
See CUSTOMS-LAWS, 5. 


IMPRESSMEMT. 
See ATTORNEY-GENERAL, LL; Craims, 15, 16, 17, 15, 20. 


IMPRISONMENT. 
Sce CONSULAR COURT, 1, 2. 
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INDIAN COUNTRY. 


1. Under the provisions of the 20th section of the act of June 30, 1834, 
chap. 161, as amended by the 2d section of the act of March 3, 1847, 
chap. 66, and the act of February 13, 1862, chap. 24, and also the 
provisions of the act of March 15, 1864, chap. 33, the introduction 
of spirituous liquors into the Indian country is impliedly prohib- 
ited, wherever it is not done by authority of the War Department. 
290. 

2. Semble, therefore, that the authority of that Department touching the 
introduction of liquors into the Indian country is exclusive. Ibid. 

3. Review of the legislation of Congress bearing on the question, What 
is Indian country within the meaning of the Indian intercourse 
laws? Ibid. 

4. All reservations west of the Mississippi River which are occupied by 
Indian tribes, and also all other districts so occupied to which the 
Indian title has not been extinguished, are Indian country within 
the meaning of those laws, and remain (to a greater or less extent, 
according as they lie within a State or a Territory) subject to the 
provisions thereof. J bid. 

5. The effect of the stipulation contained in the 2d article of the treaty 
with the Cheyenne and Arapahoe Indian tribes of October 28, 1867, 
is torender it unlawful for any persons to enter or reside upon the 
reservation established by that treaty except those who are author- 
ized so to do by the treaty, and except certain officers, agents, and 
employés of the Government. 451. 

6. Under the provisions of section 2149 of the Revised Statutes, the Com- 

. missioner of Indian Affairs, with the approval of the Secretary of 
the Interior, and also the superintendent of Indian attairs, Indian 
avents, and subagents, may remove from said reservation all per- 
sons found thereon contrary to law; aud the President is author- 
ized to direct the military force to be employed in effecting their 
removal. Ibid. 

7. An order directing the military to be thus employed need not be issued 
by the President by his own band; it would be sufticient if issued 
by the Secretary of War. 452. 3 


INDIANS. 


1. By the act of March 2, 1861, chap. 85, authority was given to 
Secretary of the Treasury to issue to the proper authorities of 
the Choctaw tribe of Indians, on their requisition, bouds of the 
United States to the amount of $250,000 on account of a claim of 

: said tribe against the Government; this authority was, by subse- 
quent legislation, withdrawn from the Secretary before any requi- 
sition for the bonds had been made by the tribe; but, by the act of 
March 3, 1871, chap. 120, Congress authorized the Secretary to 
issue to the tribe bonds to the amount of $250,000, as directed by 
the first-mentioned act. The tribe has since requested the Secre- 
tary to issue the bonds, and also to pay interest on the same from 
March 2, 1861. Held that the bonds, being issuable only in virtue 

46 O 
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of the authority given by the act of 1871, must bear date subse- 
quent to the passage of that act, and that they cannot be made 4o 
bear interest from a period anterior to their date; held further, 
that the Secretary is not authorized to pay interest apon the said 
amount of $250,000 prior to the date of the bonds which may be 
issued under that act. 28. 
2. The title of the American Board of Commissioners for Foreign Mis- 
‘ pions to the missionary station within the limits of the Nez Percé 
Indian reservation, derived under the acts of August 14, 1842, chap. 
177, and March 2, 1853, chap. 90, (assuming that a title passed to 
said board by virtue of those acts,) was then, and has ever since 
continued to be, subject to the Indian right of occupancy in the 
Nez Percé tribe of Indians; and until this Indian right is extin- 
guished, the present holder of that title has no right, merely by vir- 
tue of snch title, to enter upon and take possession of the premises. 
568. 

3. L., who claimed title to the tract of land included by said station, as 
assignee of said board, recovered judgment by default in the terri- 
torial court in an action to recover possession of the premises 
brought against an Indian agent occupying the same, and obtained 
actual possession thereof under a writ issued upon said judgment. 
Held that the judgment determined nothing adverse to the Indian 
right; that the writ founded on such judgment was ineffectual to 
give L. legal possession of land to which the Indian right still ad- 
heres ; and that in entering upon the reservation thereunder he 
was simply an intruder, ana may be summarily removed therefrom 
in the mode provided by section 2118 0f the Revised Statutes. bid. 


See Cais, 3. 


INSANE-ASYLUM. 

Volunteer soldiers who have become insane within a period of more 
than three years after their discharge from service may be ad- 
mitted to the Government Asylum for the Insane in the District of 
Columbia, whether at the time they became iusane they were in- 
mates of any voluuteer suldiers’ asylum or not. 225. 


INTERNAL REVENUE. 

1. The Commissioner of Internal Revenue is not authorized by section 
102 of the act of July 20, 1862, chap. 186, to compromise cases in 
which internal-revenue oflicers are charged with embezzlement 
under the 16th section of the act of August 6, 1846, chap. 90, the 
provisions whereof are made applicable to such officers by the in- 
ternal-revenue law of June 30, 1864, chap. 173. 8. 

2. The words “all cases arising under the internal-revenue laws,” in 
the former section, mean those cases wherein the tax-payer, and 
not the tax-collector, is the party seeking a compromise. Ibid. 

3. Where an assessor of internal revenue was indicted upon the provis- 
ions of section 30, of the act of March 2, 1867, chap. 169, and of 
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sections 97 and 98 of the act of July 20, 1868, chap. 186, for having 
entered into a corrupt arrangement with certain distillers to de- 
fraud the Government, and before trial proposed terms of compro- 
mise to tho Commissioner of Internal Revenue, under aection 
102 of the last-mentioned act: Held that the case does not come 
within the purview of the latter section. 43. 

4. The provisions of the 6th section of the act of March 3, 1865, chap. 
78, imposing on national banking associations, State banks, or State 
banking associations, a tax of ten per centum upon the amount of 
notes of any person, State bank, or State banking association, 
used for circulation and paid out by them, apply as well to 
the notes of a State bank or banking association which are by tt- 
self paid out, as to any others falling within the above description. 
97. 

5. The exemption from taxation of five per-ceutum of the outstanding 
circulation of any bank, association, corporation, company, or per- 
son, provided by the 14th section of the said act of March 3, 1865, 
as amended by section 9 [bis] of the act of July 13, 1866, chap. 184, 
does not relate to the tar upon notes paid out which the 6th section 
of the act of 1865 imposes, but exclusively to the tar upon circula- 
tion imposed by the 110th section of the act of June 30, 1864, chap. 
173, as amended by section 9 of the said act of 13866; and it re- 
lieves, to the extent mentioned, frown the latter tax only. 98. 

6. Effect of the amendment of the 74th section of the act of July 20, 1868, 
chap. 186, made by the 31st section of the act of June 6, 1872, chap. 
315, in regard to the iuternal-revenue tax on tobacco, considered. 
110. 

7. All tobacco stored in bonded warehouses, and withdrawn for sale 
or consumption betore the Ist of July, 1872, is, notwithstanding 
that amendment, subject to taxes imposed by the act of July 20, 
1868. Ibid. 

8. But all tobacco in bonded warehouses on the Ist of July, 1872, and 
withdrawn after that date for the same purposes, is by virtue of 
that amendment subject to the tax imposed by the act of June 6, 
1872. Ibid. 

9. The provision in the 2d section of the act of July 1, 1862, chap. 119, 
re-adopted by the 7th section of the act of June 30, 1864, chap. 173, 
limiting the number of internal-revenue collection-districts in any 
State, is unrepealed by the provision in the act of July 12, 1870, 
chap. 251, authorizing the President, at his discretion, to “divide 
the States and Territories respectively into convenient collection- 
districts, or alter the same,” &c. The restriction as to the number 
of such districts imposed by the former provision is still in force. 
215. 

10. The rule that a final decision, upon a knowledge of all the facts, 
made by an officer authorized to decide ou claims against the Gov- 
ernment, is not to be re-opened and reviewed by his successors in 
office, except for the correction of mistakes such as errors in cal- 
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11. 


12. 


13. 


14. 


15. 


16. 


17. 


18. 


19, 


culation, &c., re-affirmed, and applied to cases acted upon by the 
Commissioner of Internal Revenue under the 44th section of the 
act of June 30, 1864, chap. 173. 275. 

Where a lot of ale, while still within the brewery in which it was 
made, was seized under judicial process emanating from a State 
court as a forfeiture to the State, and is in the custody of the 
sheriff awaiting the judgment of the’ court: Held that the posses- 
sion of the sheriff cannot be legally interfered with by internal- 
revenue or other officers of the United States. 370. 

Nor ean those officers legally interfere with the sale of such property 
by the sheriff, in the execution of a judgment of condemnation by 
the court. Ibid. 

When, however, the property passes from under the control of the 
court, and goes again into private hands, it may be dealt with 
under the internal-revenue laws as such laws provide. Jbid. 

Hence, in case it is removed from the brewery without the internal- 
revenue tax thereon being paid, the United States officors may 
seize it after the sale by the State authorities, and when it passes 

,into the possession of the purchaser, for non-payment of such 
tax. Ibid. 

The phrase “State-banking associations” used in the 6th section of 
the internal-revenue act of March 3, 1865, chap. 78, as amended by 
the act of July 13, 18€6, chap. 184, comprehends pot only associa- 
tions organized under State-banking laws, but associations or part- 
nerships formed by private agreement for the purpose of carrying 
on the business of banking. 373. 

It may also be taken to include a railroad company issuing scrip in 
the form of currency, where the issue by the company possesses the 
essential characteristics of a banking operation. Ibid. 

The tax imposed by the internal-revenne act of June 30, 1864, chap. 
173, as amended by the act of July 13, 1866, chap. 184, on the arti- 
cles enumerated in Schedule C, is payable as well upon the removal 
of such articles for consumptfon without sale as upon the removal 
thereof for sale. 459. 

Stamps or stamp-duties come under the provisions of section 3228 of 
the Revised Statutes, imposing a limitation on claims for the 
refunding of internal taxes; and bence claims for a refund ot 
money paid for stamps must be presented to the Commissioner of 
Internal Revenue within two years from the time they have 
accrued, otherwise they will be barred. 513. 

Where a trust-deed was executed to secure certain bonds, and duly 
stamped and delivered, but the bonds not having been issued as 
contemplated, the deed was subsequently canceled, and in lieu 
thereof a new trust-deed and bonds of another description were 
thereupon executed and delivered: Held that the case of the first- 
mentioned deed is within the provisions of section 3426 of the 
Revised Statutes, and presents a case for allowance by the Com- 
missioner, unless barred by section 3228. Ibid. 
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20. An application filed with the Commissioner of Internal Revenue for 
the refunding of taxes alleged to have been erroneously or illegally 
assessed and collected, though informal or defective, may neverthe- 
less be regarded as a “claim” within the meaning of section 44 of 
the act of June 6, 1872, chap. 315, so fay, at least, as to be the 
foundation for an amendment. 615. 

21. Where the application is delivered to a collector or other local inter- 
nal-revenue officer, it is not a presentation of the claim to the Com- 
missioner such as is contemplated in the first proviso of that sec- 
tion. Ibid. 

22. Under the internal-revenue act of June 30, 1864, chapter 173, section 
120, money earned and received by a bank during any one of the 
four years beginning with April 1, 1864, and added to ita surplus 
or contingent funds, either actually (i. ¢., at periods having inter- 
vals of less than six months) or by construction of law, (é. ¢e., once 
in six months, ) remained liable to the five-per-centum tax imposed 
by said section, notwithstanding that subsequently an equivalent 
amount of money was stolen from the bank by one of its officers. 
643. 

23. But where the money earned and received was stolen and lost, either 
before having been actually added to the surplus, or before the 
expiration of the six months, the case is ove entitled to relief. did. 


INTERNATIONAL EXHIBITION. 

The property of exhibitors at the International Exhibition at Philadel- 
phia, in 1876, will not be liable to seizure for any debts, claims, or 
demands whatsoever against the Centennial Commission, or against 
any other corporate body, person, or association of persons con- 
nected with said exhibition. 503. 


INVALID SOLDIERS. 

1. The act of March 22, 1867, chap. 4, authorizing the Secretary of War 
to furnish each invalid soldier who is an inmate of any regularly- 
constituted soldiers’ home with one complete suit of clothing, does 
not extend to those invalid soldiers who are inmates of the National 
Asylum for Disabled Volunteers or its branches. 14. 

2. The clothing thus anthorized to be distributed is required, by the 
terms of the act, to be taken from the “stock on hand,” at the time 
of its passage, and the managers of any such soldiers’ home may 
make requisitions therefor as long as that particular stock Rists, 
but no longer. Ibid. 

3. By the act of May 28, 1872, chap. 228, entitled ‘‘An act to provide for 
furnishing trusses to disabled soldiers,” Congress designed to fur- 
nish soldiers of the Union Army, who were ruptured while in the 
line of duty, with the best truss that could be procured; but left 
it discretionary with the Surgeon-General to adopt one style, or 
different styles, always keeping in view, however, the selection of 

a that which in his judgment is best adapted to the particular case 
for which it is intended. 72. 
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IOWA. 
See GRANT, 2. 


JURISDICTION. 


1. Civilian employés serving with the Army, in the Indiau country, 
during offensive or defensive operations against the Indians, are 
subject to military jurisdiction and trial by court-martial, under 

the provisions of the 60th Article of War, (2 Stat., 366.) 22 

2. [tis within the competency of a military commission to try such of 
the prisoners taken in the Modoc Indian war of 1373 as are charge- 
able with offenses against the recognized laws and usages of war, 
and, if found guilty, to subject them to the punishment which 
those laws and usages warrant. 249. 

3. The United States have over lands within a State held for national 
cemeteries or other public purposes, which were acquired by the 
former without the consent of the State, or over which the latter 
has not ceded its jurisdiction, only such jurisdiction as they have 
over other parts of the State wherein they possess no proprietary 
interests. 507. 

4. The mere ownership of the land does not put the United States ina 
different position, as regards the matter of jurisdiction over it, than 
they occupied previous to its acquisition; nor is the situation of 
the State, with reference to the same matter, in any degree altered 
thereby. Jbid. 

5. Strictly speaking, therefore, where the United States own land situated 
within the limits of a State, but over which they have not acquired 
jurisdiction from the State, they cannot be said to have any local 
jurisdiction over such land. Jbid. 

See EXTRADITION; RESERVATIONS, MILITARY, 1; STATE TAXES. 


KANSAS. 
See GRANT, 1. e 


LAND-GRANT ACTS. 
See GRANT. 


LAND-GRANT ROADS. 


1. The prohibition in the act of June 16, 1574, chap. 285, forbidding pay- 
ment for the transportation of troops or property of the United 
States over any railroad which, in whole or in part, was coustructed 

e by the aid of a grant of public land, on condition that such rail- 
road should be a public bighway for the use of the Government, 
&c., is applicable to so much of the road as lies bet ween the termini 
thereof which existed at the time the grant was made. Exten- 
sions subsequently made beyond either terminus, as well as leased 
roads, &c., are not affected by the prohibition. 428. 

2. Provision in the act of June 16, 1874, chap. 235, prohibiting payment 
of any part of tbe money appropriated by that act for transporta- 
tion of property or troops of the United States over any railroad 

‘constructed by the aid of a grant of public land on the particalar 
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LAND-GRANT ROADS—Continued. 


condition therein referred to, or “upon any other conditions for the 
use of such road for such transportation,” examined and explained. 
663. 

3. The prohibition alluded to applies to railroads whose land-grants are 
conditioned for a preference in trausportation, or for ardinary rates 
of transportation, or for average rates, &c., where such service is 
required by the Government, as well as to railroads whose land- 
grants contain a coudition ion favor of the Government (like the 
one mentioned in said provision) for free transportation. Ibid. 

4. But it is inapplicable to railroads in whose land-grants no couditions 
for the use of such roads by the Government appear. J bid. 

See COMPENSATION, 1; CONTRACT, 4; GRANT, 1, 2, 5, 18, 14; PacrFic 
RAILROADS. 


LANDS, PUBLIC. 

1. It is within the competency of the Land Department of the Govern- 
ment to determine whether the Roman Catholic Mission of Saint 
James has acquired title to the land claimed by the latter at Fort 
Vancouver, Washington Territory, under the lst section of the act 
of August 14, 1848, chap. 177, 12. 

2. Section 13 of the act of Marcli 3, 1851, chap. 41, to ascertain and set- 
tle private land-claims in California, directs the issue of a patent 
by the General Land-Oftice only where the claim bas been finally 
confirmed as therein stated, and thus in effect withholds authority 
to issue one where the claim has never been before the commission 
constituted by that act. 39. 

3. Accordingly, where it appeared that an applicant for a patent for the 
island of Yerba Buena, claiming title thereto under a Mexican 
grant, had never presented his claim to said commission: Held 
that this circumstance alone furnished suffictent ground on which 
to deny his application. bid. 

4. Selections of the public lands, made by the State of California under 
the 12th section of the act of March 3, 1853, chap. 145, required the 
approval of the Secretary of the Interior before title passed from 
the United States to the State by the grant therein contained. 50. 

5. Under the act of July 23, 1366, chap. 219, selections theretofore made 
by the State, and disposed of in good faith under tbe laws of the 
State, are not confirmed, nor does the title pass until the lands are 
certitied over to the State by the Commissioner of the General 
Land-Office. Jbid. . 

6. Hence, where tho President in 1866 and 1867 reserved for light-house 
purposes a piece of land in California which had previously been 
selected by the authorities of that State under the 12th section of 
the act of March 3, 1453, and by them granted to a private party 
in accordance with the laws of the State, but the selection has 
never received the approval of the Secretary of the Interior, nor 
has the land ever been certified over to the State by the Commis- 
sioner of the General Laud-Oftice: Held that the legal title to the 
premises is still in the United States. J bid. 
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LANDS, PUBLIC—Continued. 


7. The terms “valuable mineral deposits,” used in the act of May 10, 1872, 
chap. 152, to promote the development of the mining resources of 
the United States, include diamonds; and the title to public lands 
containing these minerals may, accordingly, be acquired by indi- 
viduals or associations under the provisions of that act. 115. 

8. In the absence of authority conferred either by treaty or by statutory 
provision, it is not competent to the Secretary of the Interior to 
set apart any portion of the public domain for the purpose of an 
Indian reservation. 131. 

See SUSPENDED LAND-ENTRIES._ 


LIMITATIONS. 

1. The two-years’ limitation prescribed by the 88th article of war applies 
to all offenses triable and punishable by court-martial, including 
those which may be thus tried and punished under the act of 
March 2, 1863, chap. 67. 52. 

2. The concealment of an offense by the accused is not a“ manifest 
impediment” to his prosecution, within the meaning of that arti- 
cle, and does not prevent the limitation from running in bis favor. 
Ibid. 

3. Section 3 of the act of March 2, 1863, chap. 67, tu prevent and punish 
frauds upon the Government, contemplates two proceedings, one 
civil and the other criniinal; of which the former is subject to the 
limitation prescribed by the 7th section of that act, and the latter 
to that prescribed by tbe 32d section of the act of April 30, 1790, 
chap. 9. 54, 

4. The various statutes passed by Congress, applicable to civil and crim- 
inal proceedings under the internal-revenue laws, reviewed, and 
the following result reached : 

1. That the 3d section of the act of March 26, 1804, chap. 40, fur- 
nishes the law of limitation as to all criminal proceedings under the 
internal-revenne acts, the period within which such proceedings 
must be commenced being five years. 

2. That the same section perhaps, or, if not, then certainly the 
4th section of the act of February 28, 1839, chap. 36, farnishes the 
law of limitation as to all proceedings for the recovery of fines, 
penalties, and forfeitures under the internal-revenue acts—the period 
being the same under either section, namely, five years. 81. 

5. Where a soldier belonging to the Ninth Regiment of Infantry deserted 
on the 19th of September, 1870, but in about one year afterward 
re-enlisted, under an alias, in the Sixth Regiment of Infantry, and 
(he having subsequently acknowledged that he was a deserter 
from the former regiment) an order was issued on the 11th of 
March, 1873, for his trial by a court-martial for desertion, of which 
offense he was thereupon tried by the court, convicted, and sen- 
tenced to punishment: Held that the prosecution was barred by 
the two years’ limitation prescribed by the 88th article of war, and 
that, consequently, the conviction and sentence of the court are 
void. 265. 
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LIMITATIONS—Continued. 


6. “Manifest impediment,” as used in that urticle, does not mean merely 
want of evidence, or ignorance as to the offender or offense by the 
military authorities; but it means something akin to absence— 
want of power or a physical inability to bring the party charged 
to trial. 266. | 


LOUISVILLE AND PORTLAND CANAL. 
See APPROPRIATIONS, 5. 


MAIL CONTRACTS AND CONTRACTORS. 
See CoNTRACT, 1,5; FORFEITURE ; POSTAL LAWS, 9, 13, 20, 21, 22. 


‘MANIFEST IMPEDIMENT.” 
See LIMITATIONS, 2, 6. 


MARSHAL. 
See TRAVELING-ALLOWANCES, 3, 4,5; WRIT, 2. 


MEMBERS OF CONGRESS-ELECT. 

1. By the act of July 11, 1864, chap. 119, a member of Congress-elect is, 
previous to as well as after taking the oath of office, debarred from 
acting as counsel for parties, and from prosecuting claims against 
the Government, before any Department, court-martial, bureau, 
officer, or any civil, naval, or military commission, if he has re- 
ceived or bas agreed to receive any compensation whatever, directly 
or indirectly, therefor. 133. 

2. H., while acting as counsel of the United States before the joint com- 
mission between the United States and Great Britain, under an 
appointment by the President, was elected a Representative to the 
Forty-third Congress, the term whereof began on the 4th of March, 
1873. On the 3d of March, 1873, an act was passed authorizing 
the President to continue him in his employment as such counsel, 
notwithstanding his election as aforesaid, until he should take 
the oath of office as a Representative in Congress. H. took the 
oath of office as a Representative December 1, 1873, up to which 
date he was continued in employment as counsel, and he received 
compensation for his services as such for the period between that 
date and the 4th of March, 1873. Question being raised whether 
he is entitled to receive also the salary of a member of Congress: 
for the same period: Held that he is so entitled—that he is not 
affected by the prohibition contained in the Ist section of the act 
of September 30, 1850, chap. 90, against paying to one individual 
the salaries of two different offices. 406. 

3. A Representative-elect does not become a member of the House, 
within the meaning of section 6, Article I, of the Constitution, 
until he is sworn in as such; and heuce he may, till then, law- 
fully hold office under the United States. bid. 


MICHIGAN. 
See GRANT, 17, 20. 
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MILEAGE. 
See TRAVELING-ALLOWANCES. 


MILITARY JURISDICTION. 
See JURISDICTION, 1, 2. 


MILITIA. 


1. The laws of Congress upon the subject of arming the militia re- 
viewed and considered with reference to the question, “ Whether, 
under existing laws, the right of property in the arms issued for 
arming the militia of the United States is vested in the State 
authorities, with power to dispose of thein by sale or otherwise 
without accounting to the United States ;” and held that the States 
do not, by the existing laws, bave an absolate right of property in 
auch arms, and that they derive no authority therefrom to sell or 
dispose of them at pleasure. 490. 


2. The arms transmitted to the States under those laws (which are em- 
bodied in sections 1661, 1667, and 1670 of the Revised Statutes) 
are, iu contemplation of the provisions thereof, to be held by the 
States for a specific purpose only, which is poiuted out therein; 
hence they become invested with nothing more tbau a qualified 
property in such arms; and they cannot, aa a matter of right, and 
without interfering with the regulations of Congress on a subject 
over which its authority is paramount, make any disposition or 
use of such arms which defeats the purpose referred to. J bid. 


3. Yet those laws make no provision for any accountability to the 
United States respecting the disposition of the arms after they 
are once delivered to the State authorities; Congress having seen 
fit to leave it entirely to the good faith of the States, when the 
delivery takes place, to carry out the purpose contemplated in 
farnishing the arms. I bid. 


4. The governor of Virginia having made a requisition upon the Chief 
of Ordnance for a certain number of revolvers, to be drawn as 
part of the quota of that State, the latter officer gave to an agent 
of the State an order for the revolvers upon the manufacturer, 
Which the agent, acting under the directions of the governor, 
assigned to certain parties in New York in part payment for camp- 
equipage furnished the State, with the understanding that the 
delivery of the revolvers by the mannfacturer shonid be made 
directly to them. But the Chief of Ordinance, on being informed 
of this transaction, directed the delivery by the manufacturer to 
said parties, on the order, to be withheld. Advised that it was very 
proper for the Chief of Ordnance to withhold the delivery of the 
arms to the assignees of the order, as be could not, ander the laws 
mentioned, recognize any right in them to the arms; but that the 
arms cannot be indefinitely withheld from the State, the statute 
requiring the distribution to be made annually. J did. 
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MINT. 

Coins cannot be struck at the United States Mint for foreign gov- 
ernments, of such standards and devices as those governments may 
adopt; there being no authority given by statute to employ the 
Mint for that purpose. 219. 


MISSION OF SAINT JAMES. 
See LANDS, PUBLIC, 1. 


MISSOURI. 
See PRIVATE LAND-CLAIMS, 2, 3. 


MODOC INDIAN PRISONERS. 
See JURISDICTION, 2. 


MOIETIES, DISTRIBUTION OF. 

A suit was instituted against a firm to recover a penalty for an 
alleged violation of the Ist section of the act of March 3, 1863, 
chap. 76, and while it was pending other violations of the same 
section by the firm were discovered ; whereupon, to avoid further 
litigation, the tirm sought to compromise the whole matter with 
the Government, and a compromise was tiually agreed upon, em- 
bracing not only the claim ou which suit had bevu brought, but 
claims iu respect of the violations of law last above mentioned. 
By the terms of the compromise the Government was to release 
the latter claims, and the firm was to consent to the entry of a 
judgment for a certain amount in said suit. The compromise was 
carried into etfect, and the amount of the judgment paid. Oua 
question between adverse claimants of the “ moieties ” of the fund 
belonging to the collector and naval officer: Held that, in determin- 
ing the rights of the respective claimants, (some of whom were in 
office when the suit was commenced, but went ont before the sub- 
sequent violations of the statute were discovered ; others came 
into office when the former retired therefrom, and remained in 
until after the compromise was effected,) all -of the liabilities in 
discharge of which the money was actually paid should be taken 
into acconnt; that the shares of the collector and naval officer, 
distributable out of the money, may be divided among the respect- 
ive claimants; and that the division may be based on the compu- 
tations or estimates, in the various claims against the firm, with 
reference to which the amount paid was agreed upon in the com- 
promise. 377. 


MONEY PAID INTO UNITED STATES COURTS. 

1. The act of March 24, 1871, chap. 2, does not repeal the laws pre- 
viously in force relating to moneys paid into the courts of the 
United States, or received by the officers thereof, which are of a 
special character and apply only to moneys thus paid or received 
in particular classes of cases, as proceedings in prize and bank- 
ruptcy proceedings; it repeals merely the general law on the 
subject, as embodied in the two statutes mentioned in the 6th 
section. 362. 
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MONEY PAID INTO UNITED STATES COURTS—Continued. 


2. Accordingly, the disposition of moneys paid into the United States 
courts, or received by the officers of such courts, in bankruptcy 
proceedings, is governed since the act of 1871, as it was prior 
thereto, by the provisions of the bankruptcy acts and the rules 
prescribed in pursuance thereof. Ibid. 

3. Semble that there is no law making it the duty of the assistant 
treasurers, with whom moneys are depusited under the provisions 
of the act of 1871, to keep a detailed account in respect of the 
causes to which the deposited moneys appertain. 363. 


MONEY-ORDERS. 

1. Provisions of the act of June 8, 1872, chap. 335, relating to the issue 
of money-orders by the Post-Office Department, cited and com- 
mented on. 119. “ai 

2. Semble that Congress designed to give these orders, in some respecta, 
the character of ordinary negotiable instruments, to the end that 
they might be received with full credit, and their usefulness, in 
a business point of view, be thus promoted. Ibid. 

3. The statute does not contemplate that the remitter of the order shall 
be at liberty to revoke it, and demand back his money, against 
the will of the payee, after it comes into the possession of the 
latter ; since, to enable the former to obtain a repayment of the 
funds deposited, he must produce the order. bid. 

4. The payee of the order, upon complying with the requirements of 
the law and of the regulations of the Post-Office Department, is 
entitled to payment of the money on demand; and the remitter 
of the order cannot, previous to its being paid, by any notice that 
he may give to the office at which it is payable, forbid the pay- 
ment thereof to the payee. Ibid. 


MONTANA. 

1. Under an act of the legislature of Montana Territory of February 11, 
1874, providing for the submission to the qualified voters there of 
the question as to a change of the territorial seat of government 
from Virginia City to Helena, an election was held on the 3d of 
August following, the returns of which, according to the official 
canvass of the votes, (which was required to be made by the 
secretary and marsbal of the Territory, in the presence of the 
governor,) showed a majority against the change. Application 
having subsequently been made for a recanvass of the votes: 
Held that, whether the secretary and marshal together might, or 
night not, under the particular circumstances of the case, recau- 
vass the votes, (on which no opinion is expressed,) a recanvass 
made by one of those officers alone, as was proposed, would not 
satisfy the requiremevts of the act mentioned ; yet, held further, 
tbat the legal questions iunvol ved—either as regards the discharge 
of the duties of the canvassing-officers, the validity of the canvass 
of the votes as made and certified by them, or the final ascertain- 
ment of the fact whether a majority of the votes cast was in 


INDEX. 733 


MONTANA—Continned. 


favor of or against the removal of the capital—are of purely 
local concern, in which the General Government is not interested, 
and over which ita Departments bave no jurisdiction or control. 
462. 

2. Such questions may, by appropriate proceedings, be brought before 
the courts of the Territory, to which their determination right- 
fully belongs. Ibid. 


NATIONAL ASYLUM FOR DISABLED VOLUNTEER SOLDIERS. 
See INVALID SOLDIERS, 1. 


NATIONAL BANKS. 


National banks with a capital of $50,000 may (notwithstanding the 
proviso in the 4th section of the act uf 1874) still be organized, as 
heretofore, upon a deposit of $30,000 in bonds, and those with a 
capital of not less than $150,000 upon a deposit of one-third of 
their capital stock in bonds. 415. 


See CURRENCY, 1, 2, 4, 5. 


NATIONALITY. 
See CITIZENSHIP. 


NATURALIZATION-LAWS. — 
See CITIZENSHIP, 7, 8. 


NAVIGATION. 


1. So much of article 30 of the treaty between the United States and 
Great Britian, of the 8th of May, 1871, called the Treaty of Wash- 
ington, as relates to the transportation of merchandise in British 
vessels, without payment of duty, from one port or place within 
the territory of the United States to another port or place within 
the same territory, examined and construed. 310. 

2. Under the provisions of that article a British vessel may, during a 
single voyage, ship merchandise at two or more ports of the United 
States in succession on the river Saint Lawrence, the Great Lakes, 
and the rivers connecting the same—the merchandise being des- 
tined for other ports of the United States, and to be carried part of 
the way through Canada by land, in bond—and after thus com- 
pleting her cargo sail to the port or place in Canada where the 
land-carriage is to begin. Ibid. 

3. Such vessel may also, after taking a cargo of merchandise aboard at 
a Canadian port, to which the same had been transported from a 
port of the United States part of the way overland in bond and 
part of the way by water in the manner above indicated, sail 
thence to two or more ports of the United States on the above- 
mentioned waters, in succession, during a single voyage, and 
deliver at each port whatever part of the cargo is consigned 
thereto. Ibid. 
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NAVIGATION—Continued. 

4. By virtue of the 2d article of the treaty with Sweden of April 3, 
1783, aud the 8th and 17th articles of the treaty with Sweden 
and Norway of July 24, 1827, the provisions of article 4 of the 
treaty with Belgium of July 17, 1858, exempting steam-vessels of 
the United States and of Belgium, engaged in regular pavigation 
between their respective countries, from the payment of duties of 
tonnage, anchorage, buoys, and light-houses, became immediately 
applicable, mutatis mutandis, to steam-navigation between the 
United States and Sweden aud Norway. 468. 

5. Hees: since the 17th of July, 1858, the steamers of the Norse Ameri- 
can line, (being Swedish and Norwegian vessels,) plying regularly 
between Norway and the United States, Lave not been liable to the 
payment of the above-mentioned duties at American porte; and 
the owners thereof are entitled to have refunded to them any 
moneys they have paid to the customs-officers of the United 
States for such duties subsequent to that date. J bid. 

6. Under sectious 30124 and 3013 of the Revised Statutes, the Secretary 
of the Treasury has authority to refund to the owners such 
moueys, Where the payments by them to the customs-officers were 
exacted since the 30th of June, 1864. Where the payments were 
exacted prior to that date, whether these can be refunded in like 
manner depends upon the law as it then stood, and the practice of 
the Treasury Department; section 2 of the act of March 3, 1839, 
chap. 82, being applicable thereto. J bid. 


NAVY. 
1. The construction given by the Navy Department to the 3d sec- 


tion of the act of March 2, 1267, chap. 174, “to amend certain acta 
in relation to the Navy,” which requires officers transferred from 
the volunteer to the regular Navy to be credited with their pre- 
vious sea-service, concurred in; namely, that to entitle an officer 
to credit for sea-rervico thereunder he must have been in the vol- 
unteer Navy at the time of his appointment to the regular Navy, 
and that where be had ceased to be an officer in the volunteer 
Navy prior to such appointment, however brief the interval, he 
does not come within the provision referred to. 142. 

2. Neither the provisions of the act of Jaly 25, 1266, chap. 231, nor those 
of the act of March 2, 12867, chap. 174, afford any ground for the 
claim that tho officers selected from the volunteer naval service for 
appointment in the regular Navy, under the former act, should be 
commissioned as of the date of that act, or take rank in the regu- 
lar Navy from the date thereof. 191. 

3. Where a fictitious date in an officer's commission wonld be attended 
with prejudice to other officers in the same grade, it must be 
deemed improper to thus date the commission, unless there is clear 
authority of law for so doing. 192. 

4. Effect of the said act of 1867, relative to crediting the officers selected 
and appointed as aforesaid with the sea-service performed by them 
while volunteer officers, considered. J did. 
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NAVY—Continued. 


5. The provision in the 3d section of the act of March 2, 1867, chap. 174, 
declaring that transferred officers from the volunteer to the regular 
naval service, by whom sea-service has been performed as volan- 
teers, “shall receive all the benefits of such duty in the same man- 
ner as if they had been, during said service, in the Regular Navy,” 
is to be understood to mean that they shall receive whatever bene- 
fits their past sea-duty would entitle them to, if, during the period 
of its performance, they had belonged to the regular naval service, 
holding (not the same grades as those to which they are trans- 
ferred, but) grades corresponding to those at that period held by 
them in the volunteer naval service. Intention of that provision 
explained. 358. 

6. The Secretary of the Navy cannot exchange a vessel belonging to the 
Navy, which has been condemned as unfit for naval purposes, for 
another vessel, notwithstanding the exchange might be of advan- 
tage to the public service. The disposition of such vessel is con- 
trolled by the 2d section of the act of May 23, 1872, chap. 195. 369. 

See COMPENSATION, 11, 12. 


NAVY PENSION-FUND. 
See PRIZE, DISTRIBUTION OF, 3. . 


NEBRASKA. 


1. The State of Nebraska is not entitled, under section 12 of the act of 
April 19, 1864, chap. 59, (which provides that five per centum of 
the proceeds of the sales of all public lands lying within said 
State, which have been or shall be sold by the United States prior 
or subsequent to the admission of said State iuto the Union, &c., 
shall be paid to said State for the snpport of common schools,) to 
five per centam upon the value of the lands within that State 
which have been reserved by the United States for the occupancy 
of Indian tribes. 666. 

2. The 13th section of the same act, declaring that “the laws of the 
United States, not locally inapplicable, shall bave the same force 
and effect in said State as elsewhere in the United States,” does not 
extend the provisions of the 2d section of the act of March 3, 1857, 
chap. 104, to that State; nor, as it would seem, do the provisions 
of the latter section extend to tbat. State proprio vigore. Ibid. 

3. But even assuming the contrary of this, and that the State of Ne- 
braska (in one or other of the modes indicated) is entitled to par- 
ticipate in the benefits of said act of 1857, it, nevertheless, has no 
right to an account of lands within its boundary which are 
included in reservations to Indian tribes. Jbid. 

4. Distinction bet ween the meaning and applicability of the terms “ per- 
manent reservations,” as used in the act of 1857, and the meaning 
and applicability of the term ‘‘ reservation,” as used in the act of 
March 2, 1855, chap. 139, pointed out. bid. 


136 INDEX. 


NEUTRALITY ACT. 

After examination of the papers submitted in the case of the steamer 
“Virgivius,” and upon consideration of the information furnished 
thereby: Advised that the facts presented do not establish any 
breach of the neutrality laws, either by the owner of the steamer 
or by the persons engaged thereon. 49. 


NEW MEXICO. 

Where two bodies claimed to be the honse of representatives of the Ter- 
ritory of New Mexico, and the secretary of the Territory desired 
instructions as to which of these bodies he should pay: Advised 
that, in view of the imperfect statement of facts furnished, noth- 
ing be done which might be regarded as a recognition of the legality 
of either of the bodies referred to, and that the secretary be in- 
formed that no instructions such as he desires can be given with- 
out more complete information. 4. 

See PRIVATE LAND-CLAIMB, 7. 


OATH. 

1. Semble that whenever the law makes it the duty of an officer to exam- 
ine, adjust, and settle claims against the Government, he is im- 
pliedly given authority to require such claims to be supported by 
the oaths of witnesses, where the facts necessary to establish them 
rest on testimony. 419. 

2. The act of February 14, 1871, chap. 51, assumes the existence of 
authority in heads of Departments and Bureaus to require oaths 
in cases of claims against the Government, and provides them with 
a very efficient means for enforcing it. 420. 


- OFFICER. 
1. A collector of customs is under no disability, by reason of his office, 


to contract with the Government for carrying the mail in steam- 
boats between two or more ports within the United States. 358. 

2. Sections 1781 and 1782 of the Revised Statutes make it illegal for an 
ofticer of the United States to have that sort of connection with a 
Government contract which an agent, attorney, or solicitor assunies 
when he procures, or aids in procuring, such contract. for another, 
or when he prosecutes for another avy claim against the Govern- 
ment founded thereon. 482. 

3. But there is in the statutes no general provision whereby officers of 
the executive branch of the Government are forbidden to contract 
directly with the Government as principals, in matters separate 

' from their offices and in no way connected with the performance 
of their ofticial duties; nor are those officers forbidden to be con- 
nected with such contracts, after they are procured, by acquiring 
an interest therein. 483. 

4. There is no prohibition against pension-agents contracting directly 
with the Government, or becoming connected with Government 
contracts, in the manner just adverted to. Ibid. 

See DIRECT-TAX LAW; OATH; RESIGNATION. 
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OFFICIAL BOND. 


1. Aconsul’s bond, given under the 13th section of the act of August 18, 
1856, chap. 127, speaks and takes effect (not from its date, but) from 
the time of its approval by the Secretary of State. 7. 

2. Accordingly, where an appointee to a consulship was commissioned 
on the 18th of January, and his bond, though dated on the 13th of 
same month, was not approved by the Secretary until the 27th: 
Held that the bond was valid and sufficient under said act. Ibsd. 


ORAL AGREEMENT. 
, See CONTRACT, 2. 


PACIFIC RAILROADS. 


1. The act of July 2, 1864, chap. 216, being in express terms amenda- 
tory of the act of July 1, 1862, chap. 120, incorporating the Union 
Pacific Railroad Company, both these acts constitute in legal con- 
templation but one statute, and are to be read and construed 
together as such. 232. 

2. Regarding them in that light, the requirement contained in the 
former, that ‘one-half of the compensation for services rendered 
for the Government” by that company should be applied to the 
payment of the bonds issued by the Government thereto, embraces 
not only railroad and telegraph service, but bridge service also. 
233. 

3. The 2d section of the act of March 3, 1873, chap. 266, extends to the 
road of the same company over the bridge at Omaha; and when 
the circumstances exist which bring it into operation—viz, pay- 
ment of interest by the Government and failure to re-imburse by 
the company—all compensation on account of freight and trans- 
portation over the bridge is to be withheld; but when those cir- 
cumstances do not exist, the provision in the act of 1864, requiring 
a reservation of oue-half compensation, becomes applicable to 
such service. Ibid. 

4. Accordingly, one-half of the compensation for transportation per- 
formed for the Government by said company over its bridge at 
Omaha shonld be withheld and applied to the payment of the 
bonds issued by the Government tothe company, except in the 
case provided for by the 2d section of the act of 1873, when all 
compensation for such service must be withheld. Jbid. 

5. The Secretary of the Treasury has authority, under the 2d section of 
the act of March 3, 1873, chap. 226, to withhold payments for 
transportation services rendered by the Sioux City and Pacific 
Railroad Company to the United States over the Fremont, Elk- 
horn and Missouri Valley Railroad, a road leased by that company, 
in case of default on the part of the company to re-imburse the 
Government for interest paid upon the bonds of the United States 
issued thereto. 375. 

See sae 10; TELEGRAPH, 5, 6, 10, 11. 
O 
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PARDON. 

1. Applications for pardon are addressed to the President, who may 
act on them upon his own examination simply, or, before acting 
thereon, may refer them to any of the Executive Departments for 
advice. 20. 

2. An application having been, with that view, referred by the President 
to the Secretary of War, and the latter having afterward submitted 
thesame tv the Attorney-General for his opinion thereon, the Attor- 
ney-General declined to give an opinion on the ground that to do 
so would be merely to advise the Secretary as to what he should 
advise the President. Ibid. 

3. Where a person convicted of a crime against the United States was 
sentenced to fine and imprisonment, and subsequently received an 
unconditional pardon from the President, but previous thereto 
bad paid the amount of the fine to the marshal, by whom it was 
deposited in court, where it still remains: Held that the fine was 
remitted by the pardon, and that the money should now be restored 
to the person pardoned. 599. 

4. A pardon by the President works a remission of a pecuniary penalty 
already paid, unless the money has actually passed into the 
Treasury, (overruling the decision in 10 Opin., 1.) Ibid. 

See PRESIDENT, 2, 3. 


PATENTS. 

1. A patent for printing wooden mail-tags by a particular machine and 
process is not infringed where the tags are printed or produced by 
a different machine and process. 209, 

2. Where claims presented to the Secretary of War for the use of cer- 
tain patents were not based upon contracts, and involved ques- 
tions proper for judicial rather than executive determination : 
Advised that he ought not to act upon them officially until the 
questions referred to are settled. 301. 


PAY OF PROMOTED OFFICER. 
See COMPENSATION, 11, 12. 


PENSIONS. 

1. The third proviso of the act of April 20, 1844, chap. 15, declaring that 
“no person in the Army, Navy, or Marine Corps shall be allowed to 
draw both a pension as an invalid and the pay of his rank or sta- 
tion in the service, unless the alleged disability for which the pen- 
sion was grauted be such as to have occasioned his employment in 
a lower grade, or in some civil branch of the service,” is not re- 
pealed by the 5th and 13th sections of the act of July 14, 1962, 
chap. 166. 94. 

2. The widow of a deceased naval officer was allowed a pension from 
June 23, 1843, the date of his death, up to April 8, 1847, the date 
of her second marriage, after which it was discontinued. In 1854 
she obtained a divorce from her second husband for intemperance 
and cruelty. She now alleges that the latter, at the time of her 
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marriage with him, had a wife living, and that she was cognizant 
of this when she instituted her suit for divorce, but remained silent 
as to the fact. And she claimsa restoration of the pension formerly 
allowed her as the widow of said officer, on the ground that her 
second marriage was illegal aud her right to the pension was not 
determined thereby. Held, however, that by promoting said suit, 
and procuring a decree which in effect affirmed the validity of her 
marriage while declaring its dissolution, the claimant hus rendered 
the objection of illegality of the marriage unavailable in support 
of her claim, so long as that decree stands unvacated or judicially 
unimpeached. 220. 

3. In that suit both the fact and the validity of the second marriage 
were direetly in issue as the very foundation of the proceeding; 
and a sentence of divorce, so far as it affects the status of the par- 
ties, is regarded as a judgment in rem, and, if free from fraud, fur- 
nishes in general conclusive proof of the facta which were in issue 
and were adjudicated by it, as well against strangers as against 
the parties. Ibid. 

4. The claimant ought not to be permitted to prevail against proof of 
this high character, by showing, after the lapse of twenty years 
from the rendition of the decree of divorce, that she obtained it 
upon a misrepresentation of the facts to the court. Ibid. 


POSTAL LAWS. 


1. The 18th section of the act of March 3, 1845, chap. 43, makes it the 
duty of the Postmaster-General, in every case, to let contracts for 
mail-service to the lowest bidder offering a sufficient guarantee 
for the performance of the sume. But the statute is to receive a 
reasonable construction; and inasmuch as payment of a less 
amount than one cent cannot, practically, be made by the Govern- 
ment, that constitutes the lowest amount at which a bid can be 
entertained by the Postmaster-General. 56. 

2. Accordingly, as between two bidders for carrying the mail over a 
particular ronte for a certain period, one of whom oftered to per- 
form the service for one-fourth of a cent and the other for one cent: 
Held that the latter is the only bid of the two which is entitled to 
acceptance. Ibid. 

3. The 170th section of the act of June 8, 1872, chap. 335, authorizing 
the Postmaster-General to furnish and issue to the public postal 
cards, does not empower him to enter into any contract for the 
future payment of money to persons supplying them, in the absence 
of any appropriation by Congress which is applicable to the sub- 
ject. 107. 

4. No authority is conferred upon the Postmaster-General by the pro- 
visions of the 30lst and 302d sections of the act of June 8, 1872, 
chap. 335, or by the provisions of avy other section of that act, to 
order the detention of mail-matter after it has reached ita destina- 
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5. 


6. 


7. 


8. 


9. 


10 


11. 


13 


tion and been distributed by the postmaster ready for delivery, 
though there may be a well-grounded suspicion that it is or has 
beep attempted to be circulated in violation of law. 143. 

The citizens of the city of Davenport, Iowa, are not prohibited by 
the act of June 8, 1872, chap. 335, from employing a private dis- 
patch-company to carry and deliver, within the city limits, sealed 
letters on which no United States postage has been paid; it ap- 
pearing that the freo delivery of mail-matter has not been estab- 
lished there, and that, accordingly, the streets of the city are not 
post-routes. 152. 

Letters on which postage has not be-n fully prepaid at the time of 
mailing them should be charged at the office of delivery only 
with the amount of the deficiency. 186. 

Meaning of the words “one full rate of postage,” and also of the 
words “nnpaid rate,” as employed in section 151 of the act of 
June 8, 1872, chap. 335, explained. bid. 

That section only applies when mail-matter is deposited in the post- 

. office, chargeable with two or more rates, one of which, at least, 
bas been paid; and in regard to such matter both the paid and 
the unpaid rates are governed by the same standard. Jbid. 

Where the Postmaster-Geveral advertised for propusals for carrying 
the mail on route nuinber 43132, “ from Portland, by Port Town- 
send and San Juan, to Sitka and back,” stating the frequency of 
the service, &c., as required Dy section 243 of the act of June 8, 
1872, chap. 335; and then, under the same number, added, “ Pro- 
posals invited to begin at Port Townsend, five hundred miles 
less:” Held that an offer to carry the mail, in response to the 
latter, cannot be regarded as a bid after due advertisement made, 
such as would authorize a contract to be awarded thereon; the 
time and frequency of the service “ to begin at Port Townsend” 
not haviug been specified in the advertisement. 329. 

The law requires dne advertisement as well as due proposal, and no 
amount of precision in the latter can obviate a waut of compli- 
ance with the law in the former. bid. 

The 4th section of the act of June 14, 1858, chap. 164, applies to 
mail-service by sea between the United States aud foreign coun- 
tries, and not tothat between ports or places within the limits of 
the United States; hence it is inapplicable to the route from San 
Francisco, Cal., by sea, to San Diego, Cal. 585. 

Nor does section 14 of the act of March 3, 1845, chap. 43, apply to 
contracts for carrying the mail over that route, bid. 

It is the duty of the Postmaster-General, before contracting for 
regular mail-service upon said rontes, to advertise as required by 
the 10th section of the act of March 3, 1825, chap. 64, and its sup- 
plements. Ibid. 


14. Acertitied check drawn by a bidder, payable to the order of the 


person who at the time is Postmaster-General, but omitting any 
reference to his official position, does not meet the requirements 
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of section 253 of the act of June 8, 1872, chap. 335; the official 
designation should accompany the name. 631. 

15. Where such check is drawn payable to the bidder or a third party- 
and by him indorsed payable to the order of the Postmaster, 
General, this is a sufficieut compliance with said section. Jbid. 

16. A single check will not suffice for several persous bidding for dis- 
tinct routes. * Lbid. 

17. The substitution of bauk-notes or other currency for a certified 
check, to accompany the bid, is iuadmissible. Jbdid. 

18. Qu@re, where a single certified check, less in amount than is 
required by the statute, accompanies the bids of one person for 
two or more routes, whether it may authorize a contract for any 
one of such routes if it be sufficient in amount for the same taken 
singly. The Attorney-General inclines to the opinion (differing 
herein from the view of the Solicitur-General) that the Postmaster- 
General may accept the check and award a contract in such case. 
Ibid. 

19. A check in the following form: ‘Pay to John A. J. Creswell, Post- 
master-General, or order, nine hundred dollars, provided the bid 
of A. B. is accepted on route No. —, and he fails to enter into con- 
tract for the same; and in case bid is not accepted vor contract is 
made, check to be returned to drawer :” Held inadmissible, the 
proviso thereto invalidating it. Ibid. 

20. The act of June 8, 1872, chap. 335, furnishes the exclusive rule for’ 
determining what mail-contractsdo, and what do not, require pre- 
viousadvertisement. 651. 

21. Previous advertisement is required by that act in all cases other than 
those which are therein excepted; and among the latter the case 
where a route has been left vacant by the actual or virtual aban- 
donment of a contract partially performed is not included. Ibid. 

22. In such case the Postmaster-General may make a new contract only 
after previous advertisement, and he bas in the mean time no 
power to make intermediate provision without advertisement. 
Ibid. 

23. Where the Postmaster-General advertised for proposals for farnishing 
the Post-Office Department with stamped envelopes, the advertise- 
ment reserving to him “the right to reject any and all bids, if in 
his judgment the interests of the Government required it:” Hed 
that it was competent to the Postmaster-Genueral to make such 
reservation and toact uponit. 682. 


POSTMASTER-GENERAL. 
See ForFEITURE; POSTAL LAWS, 1, 3, 4, 13, 18, 22, 23. 


PRESIDENT. 
1. The President has power to fill vacancies happening subsequent to 
March 3, 1872, in the centennial commission created by the act of 
March 3, 1871, chap. 105, on the nomination of the governors of 
the States and Territories respectively. 48. 
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2. The President may grant a conditional pardon, and he may remit a 
part of the penalty or punishment without remitting the whole. 
124. | 

3. Hence he can pardon a deserter so as to re-enfranchise him, (i. ¢., re- 
move the disabilities imposed by section 21 of the act of March 3, 
1865, chap. 79,) and at the same time make the pardon conditional 
upon his not becoming thereby entitled to any moneys forfeited ; 
and a condition of this sort would exclude any right to the pay 
referred toin the joint resolution of March 1, 1870, [No.18.] Ibid. 

4. The consolidation by the President, on the 23d of January, 1871, of 
the two pension-agencies previously existing in the city of New 
York was within the competency of the Executive, and a valid 
exercise of power. 147. 

5. The authority given the President by the act of February 5, 1867, 
chap. 32, touching the establishment of pension-agencies and the 
appointment of peusion-agents, may be exercised by him accord- 
ing to his judgment, subject ouly to the restrictions imposed by 
the two provisoes in that act. Ibid. 

6. Where calls are made upon the President, under section 4, Article IV, 
of the Constitution, by two persons, each claiming to be governor of 
the same State, to protect the State against domestic violence, it of 
necessity devolves upon the President to determine, before giving 
the required aid, which of such persons is the lawful incambent 
of the office. 391. | 

7. Where, under the operation of the act of March 2, 1875, chap. 118, 
and the joint resolution of March 3, 1875, [No. 7,] two vacancies 
existed in the office of paymaster in the Army, with the rank of 
major, and nominations therefor were sent to the Senate by the 
Presideut, but which that body failed to confirm before adjourn- 
ing: Held that it is competent to the President to fill the two 
vacancies, during the recess of the Senate, by temporary appoint- 
ments, and that he is not subject to any restrictions as to the per- 
sons whom he may thus appoint. 562. 

8. The construction put upon the clause in the Constitution giving the 
President power “to fill up all vacancies that may happen during 
the recess of the Senate by granting commissions which shall ex- 
pire at the end of their next session,” by former Attorneys-General, 
naniely, that it confers npon bim full power to fill vacancies in the 
recess of the Senate irrespective of the time when such racancies first 
occurred, considered now to be the settled interpretation of that 
clause with the Department of Justice. bid. 

9. The President may, subject to the restrictions imposed by section 1224 
of the Revised Statutes, direct the military commandant iu Alaska 
to execute the duties of an Indian agent there. 573. 

10. Itis competent to the President, on the presentation for his approval 
(under section 9 of the act of July 1, 1862, chap. 120) of a map of 
the route of the contemplated extension of the Central Branch 
Union Pacific Railroad west of the meridian of Fort Riley, to make 


INDEX. 143 


PRESIDENT—Continued. 


@ provisional approval of the route solely for the purpose of with- 
drawing the lands from private entry along the same, without pre- 
judice to his right of ultimately disapproving it; such a course 
would vot at all commit him in regard to his final action upon the 
matter. 606. 


See INDIAN COUNTRY, 6, 7. 


PRINTING. 


Section 10 (third proviso) of the act of March 2, 1867, chap. 167, does not 
require *‘ printing” ordered by Executive Departments to be per- 
formed at such newspaper-offices only as are designated by the 
Clerk of the House of Representatives under section 7 of the same 
act. 616. 

See APPROPRIATIONS, 4. 


PRISONERS OF WAR. 
See APPROPRIATIONS, 1, 2. 


PRIVATE LAND-CLAIMS. 


1. A survey of a private land-claim in California was made in 1867, and 
forwarded by the surveyor-general for that State to the Commis- 
sioner of the General Land-Office, who approved the same, but 
from whose decision an appeal was taken to the Secretary of the 
Interior, by whom the survey was disapproved and a new one 
ordered, which has not been made. Held, upon these facts, that it 
was competent to the successor in office of the Secretary who 
ordered the new survey to set aside or revoke that order. 74. 

2. In the matter of the claim for a tract of land near Saint Louis, Mis- 
souri, confirmed to Angelica Chouvin, assignee of Jean F. Perry, 
in 1811, the facts presented showing that two surveys of the claim 
have been made, but that both of them have been rejected by 
former heads of the Land Department: Held that it is competent 
to the present head of that Department to order a new survey. 965. 

3. The 7th section of the act of March 3, 1807, chap. 36, entitles the 
claimant to a survey that will determine the location and bounda- 
ries of tbe land, and enable him to obtain the patent provided for 
by the 6th section of the same act. Ibid. 

4. In the case of the rancho “Guadalupe,” (which involves the validity 
of two patents issued upon a California private land-claim, one in 
1866 and the other in 1870—both, however, having been afterward 
recalled by the Land Department, ) upon the facts submitted : Held 
that there was no legal authority for issuing the second patent, 
and that the first patent should be delivered to the confirmees of 
the claim. 601. 

5. The provision in the act of June 14, 1860, chap. 128, that notice of 
the survey and plat made by the sarveyor-general of California be 
given by advertisement, requires a period of four weeks to elapse 
between the first insertion and the act to be done (i. ¢., the removal 
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of the plat, &c., from the surveyor-general’s office) which such 
notice is to precede, the insertions being repeated once a week in 
each week during the same period. 602. 

6. Advertisement of said notice was made at Santa Barbara, in a news 
paper called the “Santa Barbara Gazette,” which was printed in 
San Francisco and thence immediately sent to Santa Barbara for 
distribution, where it was distribnted. Held that Santa Barbara 
may be regarded as the “place of publication” of the paper, and 
(as far as that is material) the requirement of the statute complied 
with. Ibid. 

7 Private land-claim for the rancho “ Los Trigos,” in New Mexico, was 
confirmed (as No.8) by the act of June 21, 1860, chap. 167, but which 
act made no provision fur the issuing of a patent to the confirmees. 
The latter, however, contend that they are entitled to have a pat- 
ent issued to them therefor, first, by virtue of the provisions of 
art. 8 of the treaty of Guadalupe Hidalgo, (9 Stat., 929;) and, sec- 
ond, by virtue of the provisions of section 2 of the act of March 
3, 1869, chap. 152. Held that the treaty provisions referred to do 
not make it obligatory upon the Government to issue patents in 
such cases; but that, under the provisions of the act of March 3, 
169, the confirmees are entitled to a patent for the claim men- 
tioned. 624. 


PRIZE, DISTRIBUTION OF. 

1. The facts in the case of Commodore Wyman showing that he, at the 
time of the capture of the prize-steamer Gertrade by the United 
States steamer Vanderbilt, ‘‘ was doing duty on board” the latter 
vessel within the contemplation of section 3 of the act of July 17, 
1862, chap. 204, and was borne on the bouks thereof: Held that he 
is entitled to participate in the proceeds of the prize according to 
the rate of his pay in the service at that period. 150. 

2. A corporal of a volunteer regiment was detached froin bis company 
for service in the “ Mississippi Marine Brigade,” and while in that 
service participated in the capture of a prize, whereby he became 
entitled to share in the residue of the proceeds thereof, after mak- 
ing certain deductions, in proportion to the rate of his pay. He 
alleges that, when the prize was taken, he was acting as a first 
lieutenant by direction of the commander of the brigade. A few 
days before that event, a commission was issued appointing him a 
first lieutenant in the brigade; but owing to causes beyond his 
control he did not receive it, and had no knowledge of its exist- 
ence until several months afterward. He claims a share of the 
proceeds of the prize as a first lieutenant, though he is entered only 
as a private upon the prize-list of the vessel on which he served. 
Held that if, as claimant alleges, he was performing the duties of 
first lieutenant at the period of the capture, then, inasmuch as in 
such case he would be entitled to the pay of that grade under the 
provisions of the joint resolution of July 11, 1870, amendatory of 
the joint resolution of July 26, 1866, be would be equally entitled 
to share in the prize in proportion to the rate of that pay. 364. 
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3. Where a district court, by its decree, ordered certain money to be dis- 
tributed as proceeds of prize, one-half to the captors and the other 
half to the “ Navy pension-fund;” and at a subsequent term of the 
court, the distribution of the money having in the mean time been 
made as thus ordered, altered its decree by ordering all the money 
to be paid to the captors as military salvage: Held that, as to the 
money in question, viz, the amount distributed to the “ Navy pen- 
sion-fund,” the modified decree was of no effect and void; the funds 
having then already passed ont of the jurisdiction and control of 
the court. (Cf. opinions of Attorney-General Akerman of August 
1 and December 6, 1870, in 13 Opin., 209, 343.) 524. 

PROCESS. 

Personal property situated within the limits of a national cemetery, and 
belonging to a contractor with the Government, may be attached 
on mesne process issued by a court of the State, if in the cession of 
jurisdiction by the State over the land of the cemetery, or in the 
consent of the State to its purchase by the United States, there 
was @ reservation of the right to serve civil processes on said 
land. 426. 

See Writ. 


PROMOTION. 
See ARMY, 1, 2, 4, 8, 9, 10, 12; COMPENSATION, 11, 12. 


PROPERTY LOST OR DESTROYED IN THE MILITARY SERVICE 
See Charms, 8, 13, 14, 15, 16, 17, 18, 19, 20. 


REFUND OF DUTIES. 
See INTERNAL REVENUE, 18, 19, 20, 21; StCRETARY OF THE TREAS- 
. URY, 1, 2. 


REGULATIONS. 
See ARMY, 2, 3. 


REMISSION OF FINES, PENALTIES, AND FORFEITURES. 

1. Section 5293 of the Revised Statutes gives the Secretary of the 
Treasury power to remit fines, penalties, or forfeitures imposed by 
authority of any provision of law referred to in the first paragraph 
of that section, ‘for imposing or collecting any duties or taxes,” where 
the amount of the fine, penalty, or forfeiture does not exceed one 
thousand dollars, without the summary inquiry and statement of 
facts by a judge, as provided in section 5292 of the same statutes, 
454. 

2. But if the fine, penalty, or forfeiture was imposed by authority of 
any provision of law referred to in the same paragraph, “relating 
to registering, recording, enrolling, or licensing vessels,” power is given 
the Secretary in the former section to remit the same, without the 
summary inquiry and statement mentioned, only where the emouns 
dues not exceed fifty dollars. Ibid. 

See FORFEITURE, 1; PARDON, 3, 4. 
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REMOVAL. 
See TERRITORAL OFFICERS. 


RESERVATIONS, INDIAN. 


See INDIAN COUNTRY, 4, 5, 6,7; NEBRASKA, 4; INDIANS, 2, 3; LaNpbs, 
PUBLIC, 8. 


RESERVATIONS, MILITARY. 


1. Jurisdiction over the lands lying within the limits of the military 
reservation of Fort Leavenworth passed from the United States to 
the State of Kansas under the operation of the act of June 29% 
1861, chap. 20, admitting that State into the Union; and to restore 
such jurisdiction to the United States a cession thereof by the 
State is necessary. 33. 

Buildings erected on military reservations by post-traders, under 8 
license from the War Department, for the parposes of trade, are 
not to be regarded as such buildings would be if placed there by 
trespassers; that is to say, as constituting a part of the realty. 
125. 

3. A trader, when he removes from his post at a military reserve, has a 
right to remove the buildings which were erected thereon by him: 
under such license, and is at liberty to dispose of the materials 
thereof as his own property. bid. 

4. But the license to erect such buildings, being purely personal to the 
trader, does not carry with it any right to lease or convey the 
same to others for their occupation and use, without the permis- 
sion of the military authorities; his rights are confined solely to 
that of removing the buildings from the premises, Jbid. 

5. The provisions of the acts of July 20, 1868, chap. 179, and July 27, 
1868, chap. 268, granting to railroad companies rights of way 
through the Fort Leavenworth military reservation, are to be 
construed strictly as against the grantees of such rights. 135. 

6. The grant made by those acts does not impart to the railroad com- 
panies referred to the right to establish cattle-yards or pens, or 
build structures for a like purpose, either in the roadway or else- 
where upon said reservation. Ibid. 

7. The “Chicago, Detroit and Canada Grand Trunk Junction Railroad 
Company” has acquired under the actof February 8, 1859, chap 
26, a valid right to use, or easement in, so much of the Fort Gratiot 
military reservation as is described in the deed to that company 
executed by the Secretary of War on the 8th of March, 1859, for 
railroal purposes. 320. 

8. The “ Port Huron Street Railway Company” has no right by virtue 
of the grant made thereto by the Secretary of War, under the 
joint resolution of January 31, 1866, [No. 5,] to use any part of the 
land within said reservation which is covered by the right or 
eascinent held by the former company. Ibid. 

See ForRT READING. 


~ 


INDEX. T47 


RESIGNATION. 

1. In October, 1872, C., then a surveyor of customs, tendered his resigna- 
tion, which was subsequently accepted by the President, to take 
effect on the 3ist of January, 1873, about two months before the 
expiration of C.’s term. The appointment of C.’s successor in 
office was not made until the last of March, 1873. C., however, 
did not personally discharge any of the duties of surveyor after 
January 31, 1873; but, from the latter date until his successor 
took possession of the office, its duties were perfurmed by the 
deputy surveyor whom he had previously constituted. Claim is 
now made by C. for the salary and emoluments of the office for 
that period. Held that, by reason of the tender and acceptance 
of his resignation, C. ceased to be surveyor on the 31st of Janu- 
ary; that the authority of his deputy to act iu that capacity 
thereupon terminated ; and that the claim mentioned has no valid 
ity. 259. 

2. That a public office may be vacated by resignation is not only estab” 
lished by long and familiar practice, but is, moreover, recognized 
by positive law. Ibid. 

3. A resignation may be effected by the concurrence of the officer and 
the appointing power; its essential elements being an intent to 
resign on the one side and an acceptance on the other. The prin- 
ciple apon which it rests is agreement. bid. 

4. Hence, to perfect a resiguation, nothing more is necessary than that 
the proper authority accept the offer to resign ; it then becomes 
efficient for the end intended, and operates to relieve the incum- 
bent either immediately or on the day specially fixed, according to 
its terms. Ibid. 

5. When a resignation once takes effect, t@e official relations of the 
incumbent are ipso facto dissolved; and he no longer has any 
right to, or hold upon, the office. bid. 

6. The right of an incumbent of any office established under the Gov- 
ernment of the United States to continue therein after the expira- 
tion of his term until the appointment of his successor depends 
upon whether Congress has thus provided; so tbat, where Con- 
gress has not authorized the officer to hold over, his incumbency 
must be deemed to cease at the end of his term, though no appoint- 
ment of a successor may then be made. Opinion of Attorney- 
General Butler (2 Opin., 714) disapproved. 260. 

7. Semble that even if an officer, in such case, were authorized to hold 
over after the expiration of his term, his resignation, if accepted 
would discharge him from office, though a successor might not be 
appointed when the resignation, by its terms, takes effect. Ibid. 


RETIRED-LIST. 
See COMPENSATION, 2, 3, 5. 


REVISED STATUTES. 
In construing sections 1222 and 2062 of the Revised Statutes together, 
the latter must be understood as constituting an exception to the 
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former; the rule of interpretation applicable thereto being, that 
where a general intention is expressed in a statute, and the statute 
also expresses°a particular intention incompatible with the gen- 
eral intention, the particular intention is to be considered in the 
nature of an exception. 573. 


See ADVERTISEMENTS, 13; ATTORNEY-GENERAL, 10; Ciars, 18; 


CONSULAR COURT, 33> CusToMS Laws, 9, 10, 13; INDIAN COUNTRY, 
6; INDIANS, 3; INTERNAL REVENUE, 12,19; MiLitra, 2; NAVIGATION, 
6; OFFICER, 2;) PRESIDENT, 9; REMISSION OF FINES, PENALTIES, 
AND FORFEITURES 3 STAMP; TONNAGE DUTY, 15 TRAVELING ALLOW- 
ANCES, 3, 4. 


RUSSIAN-AMERICAN COMPANY. 
See ALasKa, L, 2, 3. 


SEA-SERVICE. 
See Navy, 1, 4, 5. 


SEAMEN. 
See FEES AND CosTs, 4; SHIPPING, 5. 


SECRETARY OF THE INTERIOR. 
,» See LANDS, PUBLIC, 8. 


SECRETARY OF THE NAVY. 
See EMPLOYMENT OF COUNSEL; Navy, 6. 


SECRETARY OF STATE. 
See APPROPRIATIONS, 6. 


SECRETARY OF THE TREASURY. 
1. The first section of the act of March 3, 1875, chap. 136, (save as to 


what is excepted under the provisoes therein,) leaves no power in 
the Secretary of the Treasury to refund any moneys collected as 
duties on imports in accordance with any decision, ruling, or 
direction made or given by that officer prior to the passage of that 
act, unless such decision, ruling, or direction is modified or over- 
ruled as therein indicated. 559. 


2. Nor can moneys collected as duties on imports in accordance with 


any decision, ruling, or direction of the Secretary of the Treasury, 
made on or after the date of that act, be refunded or repaid, 
except as provided for in said Ist section. Ibid. 


3. Under the 2d section of the same act, a decision farorable to the 


United States, which was upreversed and in force at the date of 
the act, must stand and be recognized by the Secretary of the 
Treasury as the rule to be followed npon the question involved 
therein, until it is reversed or modified as provided in said 2d 
section ; but any decision, ruling, or direction which is not favor- 
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SECRETARY OF THE TREASURY—Continued. 


able tothe United States, made by any Secretary of the Treasury 
prior to the date of the act, may be overruled by the present or any 
fature Secretary of the Treasury, if in his judgment it is not a 
correct exposition of the law. Jbid. 
See COTTON CLAIMS, 43 CUSTOMS LAWS, 17; FOREIGN COINS; FREED- 
MAN’S SAVINGS AND TRUST COMPANY; INDIANS, 1; NAVIGATION, 63 
REMISSION OF FINES, PENALTIES, AND FORFEITURES. 


SECRETARY OF WAR. 
See ALASKA, 4,5; PATENTS, 2; BRIDGE, 2,5; CLaims, 11; ENLIst- 
MENT, 3; INDIAN COUNTRY, 1, 2, 7. 


SHIPPING. 

1. Under the provisions of the Ist and 4th sections of the act of Decem- 
ber 31, 1792, chap. 1, no vessel in which a foreigner is directly or 
indirectly interested can lawfully be registered as a vessel of the 
United States; nor can it be deemed a vessel of the United States 
or entited to the benefits or privileges appertaining to a vessel of 
that deseription, 340. 

2. So where a vessel has been registered, but the registry was obtained 
by a false oath as to ity ownership, the vessel being at the time 
owned in wholo or in part by foreigners, it cannot be deemed a 
vessel of the United States. bid. 

3. Semble that the Virginius, thongh registered as an American vessel, 
was in fact owned by foreigners, and that the registry thereof was 
fraudulently obtained ; and hence, at the time of ber capture by 
the Spanish man-of-war Tornado, she had no right, by virtue of 
that registry, as against the United States, to carry the American 
flax. Ibid. 

4, Yet, while upon the high seas, actually bearing an American register 
and carrying an American flag, she was as annch exempt from in- 
terference by another power as though she had been lawfully reg- 
istered ; the question whether or not her register was fraudulently 
obtained, or whether or not she was sailing in violation of any law 
of the United States, being one over which such power could not 
then and there rightfully exercise jurisdiction. . Ibid. 

5. Four seamen deserted from an American merchant-vessel in a foreign 
port, leaving iu the bands of the master, besides what was due 
thein as wayes, some clothing and other effects, all of which the 
master delivered to the United States consul at the port on the 
demaud of the latter. By instructions from the State Depart- 
ment, the consul sold the clothing, &c., and forwarded the pro- 
ceeds thereof, with the amount due the seamen as wayes, to that 
Department. No proceedings have been instituted ayainst the sea- 
men for the offense of desertion. Upon the question as to what 
disposition should be made by the Department of the money: 
Advised that the funds, together with a statement of such facts 
touching the case as inay be in the possession of the Department, be 
transmitted to the circuit judge for the district wherein the port 
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SHIPPING—Continued. 

is in which the vessel is owned or at which her voyage terminated. 
520. 

6. A consul has no authority to demand and receive from the master of 
a vessel the money and effecta belonging to a deserter from the 
vessel. Ibid. ° 

7. The steps which should be taken by the master, with reference to the 
disposition of such property, indicated. Ibid. 


SOLDIERS’ HOME. 
See INVALID SOLDIERS, 1, 2. 


STAMP. 

In placing the portraits of living persous upon internal-rerenue stamps 
there is really no infraction of the provisions of section 3576 of 
the Revised Statutes; nor are such ornaments forbidden to be 
placed on such stamps by any other legislative enactment; yet 
their exclusion therefrom would seem to be in consonance with the 
spirit of said section. 528. 


STATE BANKS AND BANKING ASSOCIATIONS. 
See INTERNAL REVENUE, 4, 5, 15, 16. 


STATE TAXES. 


1. Semble that inasmuch as the title to the site of the national cemetery 
at Grafton, in West Virginia, is not yet vested in the United 
States, nor jurisdiction over the same ceded thereto by the State, 
the local laws imposing taxes on personal property may be en- 
forced upon such site the same as elsewhere in the State, and, con- 
sequently, that no exemption in favor of personal property be- 
longing to the superintendent of the cemetery can be claimed 
simply because it is found thereon. 7. 

2. With respect to land owued by the United States within the limits 
of a State, over which the State has not parted with ite jarisdic- 
tion, the United States stand in the relation of a proprietor 
simply ; and the State officers have the same right to enter upon 

° such land, or into the buildings located there, and seize the per- 
sonal property of individuals for non-payment of taxes thereon, 
as they have to enter upon the land or into the buildings of any 
other proprietor for the same purpose; such right being so exer- 
cised as not to interfere with the operations of the General Gov- 
ernment. 199. ‘ 


SUITS AGAINST PUBLIC OFFICERS. 

Judicial proceedings, by and in behalf of certain private parties, 
having been had before H.in the consular court at Alexandria, 
Egypt, while he held the office of consul-general there, against 
one D., the latter afterward instituted a suit against H. in the 
supreme court of the District of Columbia, complaining that he, 
H., acted in bad faith, maliciously, and without authority of law 
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SUITS AGAINST PUBLIC OFFICERS—Continued. 


in said proceedings, whereby the plaintiff sustained great damage- 
&c. H.informed the Department of State of the pendency of 
the snit, asking that the United States assume the defense thereof: 
Advised that, as the proceedings against D. were not promoted by 
or in the interest of the United States, the latter are under no 
obligation to assume the defense of the suit. 189. 


SUSPENDED LAND-ENTRIES. 


1. Where certain lands were withdrawn to supply certain land-grants, 
as to a part of which lands the Commissioner of the General Land- 
Office afterward ordered notice to be given, by advertisement, 
restoring the same to private entry, and, peuding the advertise- 
ment, erroneously instructed the register and receiver that certain 
other lands were included in such notice, in accordance with 
which instruction the latter were offered at private sale by the 
register and receiver, and were thereupon entered and paid for by 
S. and W.: Held that these facts are suflicient to give the board 
of adjudication of suspended entries jurisdiction of the claim of 
S. and W. to a patent for the land entered by them, and that if, 
upon investigation, the board should find that due publicity had 
been given tothe fact of restoration, it might disregard the forms 
(though adopted inadvertently) by which that publicity was 
attained. 637. 

2. Semble that notice of restoration of land to private entry, after hav- 
ing been once withdrawn therefrom, is not necessary, as assumed 
in the opinion of March 11, 1874, (see supra 1; also ante, p. 637,) 
to enable the board of adjudication of suspended land-entries to 
take jurisdiction of a private entry on such Jand and confirm it 
646. 


SUSPENDED OFFICER. 
See COMPENSATION, 8. 


TELEGRAPH. 


1. The act of March 29, 1867, chap. 15, conferring certain rights and 
privileges upon the American Atlautic Cable Telegraph Company, 
does not preclude Congress from at any time conferring similar 

* rights and privileges upon any other company. 62. 

2. The establishment of telegraphic lines connecting the United States 
with other countries properly falls under the regulative power oy 
Congress; but that body has as yet made no general regulations 
on the subject. bid. 

3. The act of July 24, 1866, chap. 230, was intended to apply to interior 
lines of telegraph—that is to say, those established between points 
within the United States—and not to exterior oceanic lines de- 
signed for communication with foreigu lands. 63. 

4. Section 2 of the act of July 24, 1866, chap. 230, requires all telegraph 
companies which have accepted the rights and privileges conferred 
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by that act, together with the restrictions and obligations thereby 
imposed, to give priority to messages from officers and agents of 
the United States to the several Departments, and to transmit 
them at the rates fixed by the Postmaster-General, whether the 
messages are received from such officers and agents directly, or 
through other connecting telegraph lines. 123. 

5. The papers submitted disclosing the fact that the line of telegraph 
operated by the Western Union Telegraph Company along the 
route of the Union Pacific Railroad and of the Central Pacific Rail- 
road, from Omaha to San Francisco, is a different line from that 
originally built and equipped between the same termini by the 
Union Pacific Railroad Company and the Central Pacific Railroad 
Company, under the act of July 1, 1862, chap. 120: Held that the 
line operated by the Western Union Telegraph Company is not 
subject tothe provisions of that act and of its supplements, requir- 
ing one-half the compensation for services rendered the Govern- 
ment over the telegraph-lines established thereunder to be applied 
to the payment of the bonds issued by the United States in aid of 
the construction thereof, and that no portion of the compensation 
allowable for the transmission of Government dispatches over the 
said line can be retained for payment of the bonds mentioned. 
173. 

6. Respecting the telegraph-line operated by the Western Union Tele- 
graph Company along the route of the Kansas Pacific Railroad, 
the Attorney-General declines to express an opivion without more 
specific information. Ibid. 

7. Telegraphic messages between district attorneys and marshals, on 
ofticial business, wre entitled to be transmitted over telegraphic 
lines operating under the provisions of the act of July 24, 1566, 
chap. 230, at the rates fixed by the Postimaster-General pursuant 
to the 2d section of that act. 278. 

8. The word “ between,” as used in that section, is to be taken distribu- 
tively, as applying to oflicial communications between one Depart- 
ment of the Government and another, between a Department and 
its oflicers and agents or the ofticers and agents of another Depart- 
ment, between officers and agents of the same Department, and, 
finally, between officers and agents of one Department and those 
of another. Jbid. ‘ 

9. The only limitation applicable is, that the telegrapbing must be in 
cases where the rates are payable out of public moneys, or are to 
be accounted for to the Goverument by the officer making the ex- 
penditure. Jbid. 

10. Statutory provisions relating to the establishment of the telegraph- 
line along the route of the Kansas Pacific Railroad, and the pay- 
ment of compensation for the transmission of dispatches over the 
same, reviewed. 313. 

11, One-half of the compensation chargeable for sending such dispatches 
over that liue should be retained and applied to the payment of 
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TELEGRAPH—Continued. 
the bonds issued by the United States in aid of said railroad, not- 
withstanding that at the time the dispatches were sent the line 
was actually managed and operated, not by the Kansas Pacifio 
Railroad Company, but by the Western Union Telegraph Company, 
and the service was rendered directly to the Government by this 
company. Ibid. 


TENURE-OF-OFFICE ACT. 
See COMPENSATION, 8. 


TERRITORIAL OFFICERS. 
1. As a general rule, the governor of a Territory can remove only such 


offfcers as have been duly appointed by him to hold at pleasure. 


422. 

2. He has no power to remove officers appointed during pleasure by 
others than himself, or otficers whose tenure is for a stated term, 
or for good behavior, unless so authorized by the organio law or 
(in some cases) by the territorial law. Ibid. 

3. Accordingly, where certain officers created by a territorial statute 
were appointed by the governor, with the consent of the council of 
the Territory, for the term of two years: Held that, in the absence 
of a power of removal expressly conferred by law upon the gov- 
ernor, those officers are not removable by him. Ibid. 


TESTIMONY OF ACCOMPLICE. 
See CUSTOMS-LAWS, 6. 


TOBACCO. 
See INTERNAL REVENUE, 6, 7, 8. 


TONNAGE-DUTY. 

1. The Revised Statutes have made no change in the law respecting 
tonnage-duties upon vessels engaged in foreign commerce. The 
substance of that law is correctly expressed in the Treasury circu- 
lar of June 6, 1874, and no reason is perceived for changing the 
directions therein given. 45v. 

2. Provisions of the 9th article of the treaty with the Hanseatic Repub- 
lica of December 20, 1827, together with the provisions of the 4th 
article of the treaty with Belgium of July 17, 1858, considered with 
reference to the question whether the North German Lloyd Steam- 
ship Company is entitled to a refund of the tonnage-tax collected 
in ports of the United States on that company’s steamers, whose 
homie-port is Bremen; aud held, upon the facts presented, that the 
steam-vessels of Bremen plying regularly between that port and 
the United States have, during the entire period subsequent to the 
date of the ratification of said treaty with Belgium, been exempt 
from such tax in American ports by force of the 9th article of said 
treaty with the Hanseatic Republics; held, also, that where the 
tax has been exacted and collected from guch vessels in American 
ports, at any time within that period, it should be refunded. 530. 

See NAVIGATION, 4, 5, 6. 
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TRAVELING-ALLOWANCES. 

1. By section 7 of the act of March 2, 1867, chap. 170, provision is made 
for additional traveling-allowances in favor of “such California 
and Nevada volunteers as were discharged in New Mexico, Ari- 
zona, or Utah, and at points distant from the place or places of en- 
listment;” and all who fall within that description are authorized 
to be paid, under the regulations of the Secretary of War, accord- 
ing to the distance traveled by each in returning from the place of 
discharge to the place of enlistment. 40. 

2. Where a naval officer traveled under orders from New York to San 
Francisco via the Isthmus of Panama in the years 1859 and 1860, 
(before the opening of the overland route:) Held that, under the 2d 
section of the act of March 3, 1835, chap. 27, he was entitled to an 
allowance of ten cents per mile for traveling-expenses. 590. 

3. The proriso in the appropriation act of June 16, 1874, chap. 285, de- 
claring “that only actual traveling-erpenses shall be allowed to any 
person holding employment or appointment under the United 
States,” applies to United States marshals, and, therefore, super- 
sedes the provision in the fee-bill (Rey Stat., sec. 829) allowing 
mileage to those officers. 681. 

4, The provision in the act of June 16, 1874, chap. 285, as to the allow- 
ance of “actual traveling-expenses,” supersedes the provision in 
the fee-bill (Rev. Stat., sec. 829) allowing mileage to marshals on 
account of each necessary guard employed in transporting prison- 
ers, &c., the same as on any other account whatever. 683. 

5. In the case of a guard so employed, his compensation, actually and 
necessarily paid, constitutes, as well as his traveling-expenses, a 
part of the actual traveling-expenses of the marshal, within the 
meaning of the law. 684. 


TREATIES WITH FOREIGN NATIONS. 
See ALASKA, 1, 2; CITIZENSHIP, 1; EXTRADITION ; NAVIGATION ; TON- 
NAGE-DUTY, 2. 


TREATIES WITH INDIAN TRIBES. 
See INDIAN COUNTRY, 5. 


“UNITED STATES MAIL-PACKETS.” 


See FOREIGN MAIL SERVICE. 


VIRGINIUS, THE. 
See NEUTRALITY ACT; SHIPPING, 3, 4. 


WISCONSIN. 
See GRANT, 5, 6, 7, 8, 9, 10, 11, 12. 


WITHDRAWAL FOR EXPORTATION. 
See CUSTOMS-LAWS, 9, 10, 11. 
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WRIT. 


1. Semble that under the 6th section of the act of March 3, 1797, chap. 
20, a writ of execution upon a judgment obtained in favor of the 
United States, issued by a court of the United States in any State, 
‘may run and be executed in” the District of Columbia. 384. 

2. Accordingly, where two such writs were directed to the marshal of 
said District from the United States circuit court for the western 
district of Tennessee : Advised that it was hisduty to execute them 
Ibid. | 

YERBA BUENA. 
See LANDs, PUBLIC. 
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